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REAUTHORIZATION  OF  THE  PAPERWORK  RE- 
DUCTION ACT  AND  THE  OFFICE  OF  INFOR- 
MATION AND  REGULATORY  AFFAIRS 


TUESDAY,  JULY  25,  1989 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

of  the  Committee  on  Government  Operations, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  John  Conyers,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  John  Conyers,  Jr.,  Glenn  English,  and 
Frank  Horton. 

Full  committee  staff  present:  Julian  Epstein,  staff  director; 
Frank  Clemente,  senior  policy  advisor;  Ellen  Rayner,  chief  legisla- 
tive clerk;  Marilyn  Jarvis,  clerk;  Donald  W.  Upson,  minority  staff 
director;  Matthew  R.  Fletcher,  minority  professional  staff;  Jared 
Burden  and  Ilene  G.  Rosenthal,  minority  counsels;  and  Jerry  Hut- 
ton,  GAO  detailee. 

Subcommittee  staff  present:  Frank  Askin,  special  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CONYERS 

Mr.  Conyers.  Good  morning.  The  subcommittee  will  come  to 
order.  Today  we  begin  the  reauthorization  hearings  on  a  key  divi- 
sion of  the  Office  of  Management  and  Budget,  the  Office  of  Infor- 
mation and  Regulatory  Affairs,  generally  referred  to  by  its  acro- 
nym, OIRA.  It's  a  key  division  within  OMB  because  it  exercises 
such  extraordinary  control  over  two  critical  areas  of  government: 
information  policy  and  regulatory  policy.  OIRA  was  created  by  the 
1980  Paperwork  Reduction  Act,  an  important  law  that  our  ranking 
minority  member,  Mr.  Frank  Horton,  had  such  a  key  role  in  shap- 
ing, along  with  Jack  Brooks. 

At  that  time,  it  was,  in  my  judgment,  properly  recognized  that 
government  was  experiencing  an  information  explosion  and  that 
there  needed  to  be  some  central  authority  to  ensure  that  govern- 
ment information  was  made  available  to  the  public,  as  it  should  be 
in  a  democratic  system  of  government.  The  need  to  reduce  the  pa- 
perwork burden — on  businesses,  local  governments,  and  citizens — 
for  doing  business  with  the  Federal  Government,  was  also  seen  as 
a  function  of  OIRA.  It  was  supposed  to,  in  short,  make  tax  forms 
simpler  and  procurement  forms  shorter. 

This  office  has  become  the  focal  point  of  considerable  controversy 
since  1980.  Some  have  charged  that  OIRA  has  helped,  but  hasn  t 
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succeeded  in  its  fundamental  mission  to  reduce  the  burden  of  pa- 
perwork on  the  general  public.  There  are  others  who  argue  that  the 
office  has  taken  exceedingly  narrow  anticivil  libertarian  views  on 
the  dissemination  of  public  information  maintained  by  the  Govern- 
ment and  that  it  has  seriously  undermined  the  collection  of  vital 
statistics. 

The  most  vocal  criticism,  however,  has  come  from  those  who  have 
charged  that  OMB  has  used  the  Paperwork  Reduction  Act,  and  two 
Executive  orders  promulgated  since  the  act  became  effective,  to  sec- 
ond-guess the  scientific  and  technical  expertise  of  the  agencies 
mandated  by  Congress  to  protect  the  public  health.  It  has  done  this 
in  two  ways:  First,  by  denying  these  agencies  authority  to  collect 
critical  information  needed  to  develop  or  enforce  a  regulation;  and 
second,  by  restricting  the  independence  of  those  agencies  to  develop 
regulations  to  protect  us  from  toxics  and  other  dangers  in  com- 
merce. 

The  most  serious  criticisms  in  that  context  include,  among  oth- 
ers, that  OIRA  stops  agency  work  through  deliberate  and  intermi- 
nable time  delays;  that  decisions  within  OMB  are  made  in  near 
total  secrecy,  contrary  to  the  procedures  used  in  the  agencies;  and, 
that  OMB  desk  officers  with  little  or  no  scientific  expertise  in  these 
areas  make  key  decisions  about  public  health.  Some  examples  of 
this  kind  of  interference  include  delaying  a  tampon  absorbency  reg- 
ulation which  would  require  tampon  manufacturers  to  change  their 
packaging  so  that  women  are  better  informed  about  the  threat  of 
toxic  shock  syndrome;  blocking  a  hazards  communications  regula- 
tion requiring  that  workers  be  informed  of  exposure  to  hazardous 
chemicals  on  the  job;  and  delaying  for  5  years  a  regulation  banning 
the  use  of  asbestos,  except  in  isolated  circumstances. 

Those  who  defend  OIRA  argue  that  OIRA  has,  in  effect,  reduced 
paperwork,  but  that  its  achievements  are  inflated  because  the 
baseline  paperwork  burden  on  the  public  is  significantly  higher 
than  currently  estimated.  Strong  praise  has  also  recently  been  of- 
fered on  proposed  changes  to  its  Federal  information  dissemination 
policy.  OMB  seems  to  have  recognized  that  access  to  public  infor- 
mation at  minimal  cost  should  be  a  basic  right  in  this  country. 
With  respect  to  regulatory  review,  supporters  of  OIRA  claim  that 
its  role  in  the  regulatory  process  is  critical  to  ensure  that  different 
agencies  develop  similar  standards  for  the  same  substance. 

While  there  is  a  clear  need  for  a  coordinating  mechanism  for 
agencies,  either  through  an  interagency  task  force  or  at  a  central 
Federal  agency,  that  mechanism  should  never  be  used  to  under- 
mine congressional  delegation  of  the  regulatory  process,  a  delega- 
tion to  agencies  of  what  is  essentially  legislative  power  with  the 
understanding  that  certain  procedural  guidelines  will  be  used. 

OMB  understands  these  criticisms,  I  think,  and  under  its  new 
Director,  Richard  Darman,  it  has  shown  cooperation  in  working  out 
a  number  of  these  problems;  for  example,  placing  time  limitations 
on  the  review  of  proposed  information  collections  needed  for  regu- 
latory activities  and  rescinding  a  poorly-crafted  information  dis- 
semination guideline.  And  recently  OMB  began  to  clear  some  regu- 
lations that  have  been  laying  around  for  quite  a  while,  for  example, 
the  asbestos  ban. 
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The  hearings  that  we  begin  today  will  examine  how  far  changes 
under  Mr.  Darman's  leadership  have  gone  to  returning  OIRA  to  its 
original  mandate  and  how  many  additional  reforms  are  needed.  I 
do  want  to  state  at  the  outset,  I  believe  that  without  a  fundamental 
structural  reform  of  the  Paperwork  Reduction  Act,  improvements 
shown  in  any  one  administration  may  only  be  temporary.  Promises 
under  one  administration  may  not  prevent  abuses  in  the  next.  So 
I  am  offering  for  discussion  during  these  hearings  a  draft  bill,  im- 
perfect I  concede,  called  "The  Paperwork  Reduction  and  Federal  In- 
formation Resources  Management  Act." 

This  bill  is  comprised  of  amendments  that  I  will  most  likely  offer 
to  the  existing  act  to  ensure  that  we  really  memorialize  the  policies 
and  procedures  designed  to  protect  the  public's  access  to  informa- 
tion and  to  good  health.  With  that,  I  turn  to  one  of  the  fathers  of 
this  original  legislation,  my  friend  from  New  York,  Mr.  Horton. 

Mr.  Horton.  Thank  you,  Mr.  Chairman.  On  October  3,  1977,  a 
14-member  group  called  the  Commission  on  Federal  Paperwork  is- 
sued its  final  report.  It  was  a  small  orange  booklet,  74  pages  long, 
and  it  summarized  the  36  earlier  reports  and  770  recommendations 
that  the  Commission  had  made  over  the  course  of  its  2  years  of 
work.  Congress  created  this  Commission  by  public  law,  charging  it 
to  study  how  Federal  Government  paperwork  burdens  the  Federal 
and  State  governments,  private  industry,  individuals,  farmers,  and 
labor  organizations,  among  other  sectors. 

I  was  privileged  to  have  been  elected  Chairman  of  that  Commis- 
sion. Long  before  we  put  out  that  little  orange  report,  I  was  con- 
vinced that  our  country's  paperwork  problems  were  monstrous  and 
could  only  be  addressed  through  legislation.  And  Mr.  Chairman,  I'd 
like  to  just  read  off  the  names  of  the  members  of  that  Commission 
to  show  the  variety  of  assistance  that  we  had  on  the  Commission 
on  Federal  Paperwork.  As  I  said,  I  served  as  Chairman. 

Tom  Mclntyre  served  as  co-Chairman.  He  was  a  senator  from  the 
State  of  New  Hampshire.  Mark  Littler  was  the  Vice  Chairman  of 
the  Commission  and  was  a  retired  partner  of  Arthur  Anderson.  Gil 
Barrett  was  a  member  of  the  Commission,  was  a  commissioner  of 
Daugherty  County  in  Georgia  and  past  president  of  the  Association 
of  Counties.  Bob  Benten,  who  was  superintendent  of  public  edu- 
cation in  the  State  of  Iowa.  Otis  Bowen,  who  at  that  time  was  Gov- 
ernor of  Indiana,  later  served  as  Secretary  of  HHS.  Joseph 
Califano,  who  was  the  Secretary  of  HEW,  served  on  the  Commis- 
sion. 

Bruce  Fielding  of  Fielding  &  Co.  and  was  secretary  for  the  Na- 
tional Federation  of  Independent  Businesses.  Mark  Hatfield,  a  Sen- 
ator from  Oregon.  Louis  Knecht,  who  was  secretary-treasurer  of 
the  Communication  Workers  of  America.  Bert  Lance  was  the  Direc- 
tor of  OMB.  Esther  Peterson,  a  consumer  advocate.  Elmer  Staats, 
who  was  the  Comptroller  General.  Tom  Steed,  who  was  a  member, 
a  very  respected  Member  of  the  Congress  and  served  on  the  Appro- 
priations Committee  and  was  from  tne  State  of  Oklahoma.  Don  Al- 
exander also  served  during  the  time  that  he  was  on  the  IRS  as  the 
Commissioner.  Bill  Brock,  a  former  Senator,  served.  Then,  Jim 
Lynn  served  also  at  the  Office  of  Management  and  Budget. 

Happily,  I  had  to  wait  less  than  3  years  until  that  legislation  be- 
came a  reality.  After  long  and  hard  work  by  this  committee  and  by 
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Congress,  President  Carter  signed  the  Paperwork  Reduction  Act 
into  law  on  December  11,  1980.  The  first  two  purposes  of  the  act, 
as  listed  in  this  first  section,  were  to  minimize  the  Federal  paper- 
work burden  for  individuals,  small  businesses,  State  and  local  gov- 
ernments, and  other  persons,  and  to  minimize  the  cost  to  the  Fed- 
eral Government  of  collecting,  maintaining,  using,  and  disseminat- 
ing information. 

When  the  Paperwork  Reduction  Act  came  up  for  reauthorization 
before  this  subcommittee  in  1986,  both  sides  of  the  aisle  did  a  lot 
of  thinking  about  whether  the  act  was  working  as  anticipated  and 
whether  Government  had  stayed  true  to  the  vision  of  paperwork  re- 
duction. We  all  came  together,  though,  to  recommend  and  pass  a 
bill  which  stayed  quite  close  to  the  1980  act,  with  some  proper  ad- 
justments for  changes  in  technology  and  increased  emphasis  on 
statistical  policy  and  needs  that  the  experience  of  6  years  had  re- 
vealed. 

The  law  that  is  on  the  books  today  works.  With  its  primary  em- 
phasis on  the  reduction  of  paperwork  burden  and  the  intelligent 
collection  of  information  by  the  Government,  the  act  recognizes  the 
prerogatives  of  the  executive  branch  to  go  about  its  business  and 
coordinate  its  policy  from  within,  while  all  the  time  balancing  the 
information-gathering  activities  of  the  agencies  against  certain  pa- 
perwork reduction  goals  and  standards  policed  by  the  Office  of  In- 
formation and  Regulatory  Affairs,  which  is  OIRA. 

In  1986,  as  in  1980,  we  made  the  correct  statement  that  Con- 
gress speaks  by  the  passage  of  the  laws,  that  these  laws  sometimes 
require  the  gathering  of  information  and  the  creation  of  regula- 
tions, and  that  the  executive  branch  of  our  Government  must  be  al- 
lowed to  implement  these  laws  in  the  manner  that  it  chooses.  The 
act  created  OIRA  within  the  Office  of  Management  and  Budget, 
precisely  because  that  location  would  give  the  office  the  clout  to  co- 
ordinate information  policy  throughout  the  executive  branch. 

OIRA  has  grown  into  that  role  quite  well.  While  its  power  and 
scope  have  been  expanded  beyond  the  act  by  Executive  orders 
which  the  power  of  regulatory  review,  a  contentious  development 
with  which  I  have  some  serious  problems,  the  great  majority  of 
OIRA's  staff  time  is  still  spent  on  the  job  that  Congress  intended 
to  be  central  to  OIRA's  mission;  namely,  reviewing  the  agency's  in- 
formation collection  requests  and  requirements.  I  also  might  add 
here  that  the  act,  as  reauthorized  in  1986,  did  have  a  provision  re- 
quiring public  disclosure  of  communications  between  OIRA  and  the 
public  or  between  agencies  and  the  public  concerning  "information 
collection  requirements"  which  can  include  regulations  containing 
information  collection  requests. 

I  am  not  suggesting  that  all  is  perfect  with  OIRA  and  within  the 
executive  branch  procedures  for  paperwork  review  and  policy- 
making. I  believe  there  are  several  changes  we  can  make  to  the  Pa- 
perwork Reduction  Act.  For  example,  I  am  interested  in  exploring 
the  inclusion  of  new  provisions  regarding  information  dissemina- 
tion. The  possibility  of  using  new  technologies  to  collect,  index,  and 
deliver  Government  information  to  the  public  is  exciting,  and  I 
hope  we  can  hear  useful  testimony  on  this  subject  in  these  hear- 
ings. 
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A  related  improvement  would  be  the  mandatory  creation  and  mo- 
bilization of  the  Federal  information  locator  system,  which,  inciden- 
tally, was  one  of  the  suggestions  of  the  Paperwork  Commission, 
which  although  in  the  act  since  1980,  largely  exists  in  name  only. 
The  idea  is  to  make  certain  that  information  is  available  through- 
out the  Federal  agencies,  and  this  was  one  of  the  problems  we 
found  that  was  creating  a  great  deal  of  paperwork  when  the  Paper- 
work Commission  was  looking  at  that  subject. 

I  would  also  welcome,  in  principle,  changes  to  prevent  harmful 
delay  in  OIRA's  consideration  of  agency  information  collection  re- 
quests. These  hearings  may  show  me  and  the  members  of  the  com- 
mittee the  wisdom  of  other  changes,  as  well,  but  I  have  read  the 
discussion  draft  proposed  by  my  friend,  the  chairman  of  this  sub- 
committee, and  I  have  very  strong  doubts  that  it  represents  the 
correct  way  to  proceed  in  this  reauthorization  year. 

I  think  that  this  bill  would  gut  the  Paperwork  Reduction  Act  not 
by  changing  its  name  and  the  name  of  OIRA,  but  more  impor- 
tantly, by  redirecting  the  purpose  of  this  act  from  the  control  of 
Federal  paperwork  to  the  opening  up  of  internal  executive  branch 
decisionmaking  to  interest  groups  and  the  public.  The  discussion 
drafts  starts  with  an  essential  distrust  of  the  executive  and  a  hos- 
tility toward  OIRA's  role  as  a  centralized  source  of  paperwork  and 
regulatory  policy.  It  then  presents  the  sunshine  of  exposure  to  the 
public  as  a  cure-all  for  OIRA's  perceived  abuses. 

The  draft  is  troubling,  because  it  denies  that  the  executive 
branch  has  a  legitimate  right  to  formulate  information  collection 
policy.  To  that  end,  the  draft  changes  the  definitions  of  key  terms 
such  as  practical  utility  in  ways  that  emasculate  OIRA's  paperwork 
clearance  role,  requires  that  OMB  officials  log  several  details  about 
each  oral  conversation  on  a  paperwork  or  regulatory  issue,  and  cre- 
ates new  notice  and  comment  periods  at  both  the  OMB  and  agency 
level  which  are  redundant,  at  best.  I  also  see  a  host  of  constitu- 
tional problems  lurking  amidst  the  58  pages  of  the  chairman's 
draft. 

I  see  little  reason  to  take  the  Paperwork  Reduction  Act  and 
throw  it  away  in  favor  of  an  entirely  new  bill  with  an  entirely  dif- 
ferent focus.  The  vision  of  1980  was  a  reduction  of  the  paperwork 
burden  on  the  people  of  this  country.  Although  OIRA  has  made 
great  progress,  the  avalanche  of  new  regulations  and  forms  have 
maintained  the  burden.  We  can  reauthorize  this  act  with  the  teeth 
to  accomplish  paperwork  goals  and  with  provisions  to  update  the 
mission  of  OIRA  and  the  other  Government  entities  involved. 

I  hope  that  these  hearings  will  help  define  the  real  issues  and 
show  us  what  should  be  changed.  I  also  hope  we  can  all  see  what 
should  not  be  changed  at  all. 

Thank  you,  Mr.  Chairman. 

Mr.  Conyers.  Thank  you  very  much,  Mr.  Horton 
Let  us  begin  with  three  subcommittee  chairmen  of  the  House: 
Chairman  Ted  Weiss,  Chairman  Robert  Wise,  and  Chairman  Nor- 
man Sisisky,  if  you  will  all  join  me  here  for  your  presentations. 

Ted  Weiss,  of  course,  is  known  for  his  incredible  dedication  to 
working  on  matters  that  deal  with  health  and  agency  regulatory 
activities.  He  has  been  the  chairman  of  the  Human  Resources  and 
Intergovernmental  Relations  Subcommittee  since  1983.  I  have  had 
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the  pleasure  of  serving  with  him  on  that  subcommittee,  and  the 
work  that  he  has  done  on  the  problem  of  the  epidemic  of  AIDS,  of 
lead  in  ceramics,  the  video  display  terminal  studies,  problems  with 
color  additives,  health  claims  on  food,  standards  for  experimental 
drugs  are  among  the  kinds  of  issues  that,  without  him,  the  Nation 
would  be  a  little  bit  less  informed. 

So,  we  are  happy  tc  have  you  here  to  begin  our  discussion  today, 
Ted. 

STATEMENT  OF  HON.  TED  WEISS,  A  REPRESENTATIVE  IN  CON- 
GRESS FROM  THE  STATE  OF  NEW  YORK,  AND  CHAIRMAN, 
HUMAN  RESOURCES  AND  INTERGOVERNMENTAL  RELA- 
TIONS SUBCOMMITTEE,  COMMITTEE  ON  GOVERNMENT  OP- 
ERATIONS 

Mr.  Weiss.  Good  morning,  Mr.  Chairman.  Thank  you  very  much 
for  those  generous  words. 

Mr.  Horton,  I  am  delighted  to  be  with  you,  and  I  thank  you  for 
extending  this  invitation  to  me  to  present  some  information  which 
I  have  been  able  to  gather  in  the  course  of  my  chairmanship  of  the 
subcommittee  which  I  am  privileged  to  chair. 

The  Subcommittee  on  Human  Resources  and  Intergovernmental 
Relations  has  documented  a  number  of  instances  where  OMB  has 
interfered  with  the  decisionmaking  process  in  areas  such  as  food 
safety,  the  drug  approval  process,  food  labeling,  and  workplace 
safety.  My  subcommittee,  of  course,  is  not  alone  in  revealing  OMB's 
tampering  with  the  regulatory  process,  and  I  understand  that  you 
will  be  hearing  from  a  number  of  other  subcommittee  and  commit- 
tee representatives  today  and  in  the  days  to  come. 

Congress  has  passed  health  and  safety  laws  and  delegated  imple- 
mentation of  those  laws  only  to  the  specific  agencies  with  expertise 
in  the  relevant  subject  matter.  OMB  has  no  statutory  right  to  alter 
the  decisions  of  the  agencies  empowered  by  Congress  to  protect  the 
public's  health. 

In  my  view — and  I  pleased  to  hear  that  Mr.  Horton  also  has 
some  trouble  with  it — OMB's  so-called  regulatory  review  activities 
over  the  last  8  years  are  almost  certainly  illegal.  Perhaps  the  most 
troubling  aspect  of  OMB's  review  of  regulations  is  the  manner  in 
which  it  takes  place.  Behind  closed  doors,  nameless  and  faceless 
OMB  employees,  using  the  powers  granted  them  not  by  statute  but 
by  Executive  order,  have  forced  expert  agencies  like  the  Food  and 
Drug  Administration  to  alter  regulations.  Often  these  orders  are  is- 
sued over  the  phone  with  no  documentation  of  the  communication. 

Let  me  briefly  describe  a  few  cases  of  OMB  interference  that  my 
subcommittee  has  uncovered. 

The  first  case  involves  the  regulation  of  color  additives.  In  1982, 
FDA  was  prepared  to  ban  six  different  color  additives,  because 
agency  scientists  determined  that  the  additives  caused  cancer  in 
animals.  Under  a  provision  of  the  Food,  Drug,  and  Cosmetic  Act 
known  as  the  Delaney  clause,  carcinogenic  additives  must  be 
banned. 

At  the  urging  of  color  additive  manufacturers,  OMB  held  numer- 
ous meetings  with  officials  of  FDA  and  the  Department  of  Health 
and  Human  Services  in  an  attempt  to  prevent  some  or  all  of  the 
dyes  from  being  banned.  In  a  report  that  was  unanimously  ap- 
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proved  by  our  full  committee,  we  found  that  "OMB's  efforts  to  in- 
fluence the  Department's  regulations  of  color  additives  found  to  be 
animal  carcinogens  interfered  with  scientific  public  health  decisions 
that  Congress  expected  the  Department  and  its  experts  to  make." 

My  second  case  concerns  the  alteration  of  a  proposed  regulation 
designed  to  ease  restrictions  on  the  use  and  sale  of  experimental 
drugs.  In  a  1987  hearing,  our  subcommittee  revealed  that,  at 
OMB's  insistence,  the  proposed  standard  of  approval  for  experi- 
mental drugs  to  treat  life-threatening  illnesses  was  drastically  al- 
tered. 

Prior  to  OMB's  involvement,  FDA  proposed  that  drug  sponsors 
bore  the  burden  of  demonstrating  that  a  drug's  benefits  outweighed 
its  risks  and  that  sufficient  evidence  of  safety  and  the  efficacy  ex- 
isted. However,  OMB  ordered  that  FDA's  proposed  standards  be 
changed.  A  new  proposal  removed  the  language  requiring  sufficient 
evidence  of  safety  and  efficacy.  Instead,  OMB  placed  the  burden  on 
FDA  to  prove  that  the  risks  posed  by  a  drug  were  "unreasonable" 
before  the  agency  could  reject  an  application. 

This  case  was  all  the  more  troubling  because  there  was  no  docu- 
mentation to  identify  which  OMB  employees  were  responsible  for 
rejecting  an  FDA  proposal  that  sufficient  evidence  of  a  drug's  safe- 
ty and  efficacy  be  required  as  a  condition  for  approving  an  experi- 
mental drug.  OMB  was  simply  acting  in  the  dark  and  expecting  the 
rest  of  us  to  accept  it. 

My  third  example  involves  a  1987  FDA  proposal  to  reverse  an 
81-year  prohibition  against  explicit  disease  prevention  claims  on 
food  labels.  FDA  had  wanted  to  keep  the  longstanding  policy  in 
place  while  it  cautiously  examined  an  appropriate  system  to  allow 
health  claims.  Instead,  OMB  forced  FDA  to  expressly  abandon  the 
81-year-old  ban  and  plunge  ahead  with  a  vague  proposed  rule  to 
allow  health  claims. 

My  final  example  involves  video  display  terminals. 

In  1982,  the  National  Institute  of  Occupational  Safety  and 
Health  [NIOSH],  started  planning  a  study  of  the  possible  hazards 
of  video  display  terminals  [VDT's],  on  pregnant  women,  in  response 
to  reports  of  birth  defects,  miscarriages,  stillbirths,  and  other  re- 
productive problems. 

In  1985,  the  study  design  was  completed,  but  OMB  refused  to  ap- 
prove it.  OMB  had  no  scientific  staff  to  review  the  proposed  study, 
so  its  criticisms  were  based,  in  large  part,  on  reviews  conducted  by 
two  industry  consultants.  NIOSH  revised  the  study  and  tried  to  an- 
swer the  concerns  raised  by  OMB. 

In  June  1986,  OMB  approved  the  study  under  the  condition  that 
NIOSH  delete  69  questions  about  stress  at  work  and  fertility, 
which  represented  approximately  one-third  of  the  interview.  Sci- 
entists at  NIOSH  and  the  Office  of  Technology  Assessment  stated 
that  the  revisions  would  seriously  weaken  the  study.  Nevertheless, 
OMB  insisted  that  its  revisions  be  incorporated.  In  so  doing,  OMB 
ignored  the  recommendations  in  our  report  and  numerous  other  ob- 
jections to  the  OMB  revisions. 

A  study  published  last  year  by  Kaiser  Permanente  indicated  that 
VDTs  may  be  causing  100,000  miscarriages  a  year  nationwide  and 
may  also  cause  birth  defects.  The  NIOSH  study  is  still  not  com- 
pleted. However,  whatever  the  results  of  that  study,  it  will  be  ex- 
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tremely  difficult  to  draw  any  conclusions  because  of  the  short- 
comings of  that  study,  shortcomings  that  were  created  by  OMB's 
interference. 

While  reasonable  persons  may  disagree  over  the  proper  scope  of 
regulatory  review,  I  hope  that  we  can  all  agree  that  our  system  of 
open  participatory  democracy  demands  that  Congress  and  the  pub- 
lic be  provided  access  to  the  record  of  OMB's  influence  in  regu- 
latory decisionmaking.  The  Administrative  Procedure  Act  and  fun- 
damental principles  of  constitutional  law  demand  as  much. 

These  hearings  are  part  of  this  committee's  consideration  of  the 
reauthorization  of  the  Paperwork  Reduction  Act.  Reauthorization 
offers  a  unique  legislative  opportunity  to  address  the  question  of 
how  to  hold  OMB  more  accountable  to  the  public.  With  that  in 
mind,  Mr.  Chairman,  I  have  prepared  a  proposal  for  your  consider- 
ation, which  I  am  attaching  to  my  testimony,  to  assure  that  OMB 
can  be  held  more  accountable  for  its  substantive  activities.  The  pro- 
posal is  titled  the  "Regulatory  Influence  and  Reporting  Act"  and 
contains  five  primary  recommendations.  They  are,  briefly  stated: 

One,  require  OMB  to  summarize  in  writing  all  oral  communica- 
tions with  non-OMB  persons  regarding  any  regulatory  activity 
OMB  is  reviewing  or  has  an  interest  in  within  1  day  of  the  commu- 
nication; require  these  written  summaries  and  any  written  commu- 
nication between  OMB  and  non-OMB  person  to  be  made  publicly 
available  within  3  days  after  the  communication  is  logged  or  re- 
ceived. 

Two,  require  OMB  to  make  any  changes  or  suggestions  it  has  for 
draft  regulations  in  writing,  together  with  a  justification  for  those 
changes,  to  be  signed  by  the  administrator  of  the  Office  of  Informa- 
tion and  Regulatory  Affairs;  require  this  writing  to  be  publicly 
available  within  3  days  after  the  changes  are  signed  off  by  the  ad- 
ministrator. 

Three,  require  OMB  to  invite  an  agency  person  to  any  meeting 
OMB  has  with  any  non-OMB  person  regarding  any  regulatory  ac- 
tivity of  that  agency  under  review. 

Four,  require  each  agency  to  place  in  the  rulemaking  record  the 
draft  of  each  rule  or  regulation  submitted  to  OMB  for  review,  along 
with  a  copy  of  any  changes  or  suggestions  made  by  OMB;  also,  re- 
quire each  agency  to  make  a  written  summary  of  any  oral  commu- 
nications with  OMB  and  place  those  summaries  on  the  rulemaking 
record. 

Five,  limit  the  time  for  OMB  review  of  regulations  to  30  days 
and  order  the  publication  in  the  Federal  Register  of  any  regulation 
if  the  30-day  period  for  review  expires  without  OMB  action. 

Mr.  Chairman,  under  your  leadership,  I  am  confident  that  we 
will  approve  a  bill  that  goes  a  long  way  toward  making  OMB  an- 
swerable to  the  American  people.  I  thank  you,  and  I'd  be  pleased 
to  respond  to  any  questions. 

[The  prepared  statement  of  Mr.  Weiss  follows:] 
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Mr.  Chairman,  I  commend  you  for  holding  this  vitally  important 
hearing  on  the  activities  of  the  Office  of  Management  and  Budget's 
Office  of  Information  and  Regulatory  Affairs. 

The  Subcommittee  on  Human  Resources  and  Intergovernmental 
Relation,  which  I  have  the  privilege  to  chair,  has  documented 
numerous  instances  where  OMB  has  interfered  with  the  decision- 
making process  in  areas  such  as  food  safety,  the  drug  approval 
process,   food  labeling,  and  workplace  safety. 

My  subcommittee  is  not  alone  in  revealing  OMB's  tampering  with 
the  regulatory  process.  A  list  of  cases  of  OMB  meddling  with  the 
actions  of  the  Environmental  Protection  Agency,  the  Occupational 
Safety  and  Health  Administration,  and  other  health  and  safety 
agencies  can  be  obtained  from  a  variety  of  committees  and 
subcommittees  in  the  House  and  the  Senate.  I  understand  you  will 
hear  from  a  number  of  them  today  and  in  the  days  to  come. 

Congress  has  passed  health  and  safety  laws,  and  delegated 
implementation  of  those  laws  only  to  the  specific  agencies  with 
expertise  in  the  relevant  subject  matter.  OMB  has  no  statutory 
right  to  alter  the  decisions  of  the  agencies  empowered  by  Congress 
to  protect  the  public's  health.  In  my  view,  OMB's  so-called 
"regulatory  review"  activities  over  the  last  eight  years  are  almost 
certainly  illegal. 

Perhaps  the  most  troubling  aspect  of  OMB's  review  of 
regulations  is  the  manner  in  which  it  takes  place.  Behind  closed 
doors,  nameless  and  faceless  OMB  employees  —  using  the  powers 
granted  them  not  by  statute,  but  by  executive  order  —  have  forced 
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expert  agencies  like  the  Food  and  Drug  Administration  to  alter 
regulations.  Often  these  orders  are  issued  over  the  phone,  with 
no  documentation  of  the  communication. 

Let  me  briefly  describe  a  few  cases  of  OMB  interference  that 
my  subcommittee  has  uncovered: 

Color  Additives 

The  first  case  involves  the  regulation  of  color  additives. 
In  1982,  FDA  was  prepared  to  ban  six  different  color  additives 
because  agency  scientists  determined  that  the  additives  caused 
cancer  in  animals.  Under  a  provision  of  the  Food,  Drug  and 
Cosmetic  Act  known  as  the  Delaney  clause,  carcinogenic  additives 
must  be  banned. 

At    the   urging   of   color   additive   manufacturers,    OMB  held 

numerous  meetings  with  officials  of   FDA  and  the   Department  of 

Health  and  Human  Services  in  an  attempt  to  prevent  some  or  all  of 

the  dyes   from  being  banned.      In  a  report  that  was  unanimously 

approved  by  our  full  committee,  we  found  that: 

OMB's  efforts  to  influence  the  Department's  regulations 
of  color  additives  found  to  be  animal  carcinogens 
interfered  with  scientific,  public  health  decisions  that 
Congress  expected  the  Department  and  its  experts  to  make. 

(HHS 1  Failure  to  Enforce  the  Food.  Drug,  and  Cosmetic  Act:  The  Case 

of  Cancer-Causing  Color  Additives.  H.  Rep.  99-151,  99th  Cong.,  1st 

Sess.,  June  3,  1985,  p.  63.) 
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Regulation  of  the  Use  and  Sale  of  Experimental  Drugs 

My  second  case  concerns  the  alteration  of  a  proposed 
regulation  designed  to  ease  restrictions  on  the  use  and  sale  of 
experimental  drugs. 

In  a  1987  hearing,  our  subcommittee  revealed  that,  at  OMB' s 
insistence,  the  proposed  standard  of  approval  for  experimental 
drugs  to  treat  "life-threatening"  illnesses  was  drastically 
altered.  (FDA  Proposals  to  Ease  Restrictions  on  the  Use  and  Sale 
of  Experimental  Drugs,  100th  Cong.,  1st  Sess. ,  April  29,  1987.) 
Prior  to  OMB's  involvement,  FDA  proposed  that  drug  sponsors  bore 
the  burden  of  demonstrating  that  a  drug's  benefits  outweighed  its 
risks,  and  that  sufficient  evidence  of  safety  and  efficacy  existed. 

However,  OMB  ordered  that  FDA's  proposed  standard  be  changed. 
A  new  proposal  removed  the  language  requiring  sufficient  evidence 
of  safety  and  efficacy.  Instead,  OMB  placed  the  burden  on  FDA  to 
prove  that  the  risks  posed  by  a  drug  were  "unreasonable"  before  the 
agency  could  reject  an  application. 

This  case  was  all  the  more  troubling  because  there  was  no 
documentation  to  identify  which  OMB  employees  were  responsible  for 
rejecting  an  FDA  proposal  that  sufficient  evidence  of  a  drug's 
safety  and  efficacy  be  required  as  a  condition  for  approving  an 
experimental  drug.     OMB  was  simply  acting  in  the  dark. 

Health  Claj.ms 

My  third  example  involves  a  1987  FDA  proposal  to  reverse  an 
81-year  prohibition  against  explicit  disease-prevention  claims  on 
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food  labels.     FDA  had  wanted  to  keep  the  long-standing  policy  in 

place  while  it  cautiously  examined  an  appropriate  system  to  allow 

health  claims.     Instead,  OMB  forced  FDA  to  expressly  abandon  the 

81-year  old  ban  and  plunge  ahead  with  a  vague  proposed  rule  to 

allow  health   claims.       (Disease-Specific   Health   Claims   on  Food 

Labels:  An  Unhealthy  Idea.  H.  Rep.  100-561,  100th  Cong.,  2d  Sess., 

April  4,  1988.) 

In  the  committee's  report  on  health  claims,  we  said  that: 

OMB  has  become  a  regulatory  Leviathan  which,  if  not 
brought  under  greater  public  scrutiny,  will  further 
insulate  Government  decisionmaking  from  public 
accountability,  and,  in  the  process,  will  increasingly 
undermine  the  integrity  and  credibility  of  agency 
policymaking  and  law  enforcement  activities. 

H.  Rep.  100-561,  p.  33.    These  words  are  an  apt  description  of  the 

threat  posed  by  OMB's  unchecked  "regulatory  review"  operations. 

Video  Display  Terminals 

In  1982,  the  National  Institute  of  Occupational  Safety  and 
Health  (NIOSH)  started  planning  a  study  of  the  possible  hazards  of 
video  display  terminals  (VDTs)  on  pregnant  women,  in  response  to 
reports  of  birth  defects,  miscarriages,  stillbirths,  and  other 
reproductive  problems.  In  1985,  the  study  design  was  completed, 
but  OMB  refused  to  approve  it. 

OMB  had  no  scientific  staff  to  review  the  proposed  study,  so 
its  criticisms  were  based  in  large  part  on  reviews  conducted  by  two 
industry  consultants.  NIOSH  revised  the  study  and  tried  to  answer 
the  concerns  raised  by  OMB.    In  June  1986,  OMB  approved  the  study, 
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under  the  condition  that  NIOSH  delete  69  questions  about  stress  at 
work  and  fertility,  which  represented  approximately  one-third  of 
the  interview. 

Scientists  at  NIOSH  and  the  Office  of  Technology  Assessment 
stated  that  the  revisions  would  seriously  weaken  the  study. 
Nevertheless,  OMB  insisted  that  its  revisions  be  incorporated.  In 
so  doing,  OMB  ignored  the  recommendations  in  our  report 
(Occupational  Health  Hazard  Surveillance;  72  Years  Behind  and 
Counting.  H.  Rep.  99-979,  99th  Cong.,  2d  Sess.,  October  8,  1986), 
and  numerous  other  objections  to  the  OMB  revisions. 

A  study  published  last  year,  indicated  that  VDTs  may  be 
causing  100,000  miscarriages  a  year  nationwide,  and  may  also  cause 
birth  defects.  The  NIOSH  study  is  still  not  completed.  However, 
whatever  the  results  of  the  NIOSH  study,  it  will  be  extremely 
difficult  to  draw  any  conclusions,  because  of  the  shortcomings  of 
that  study  —  shortcomings  that  were  created  by  OMB's  interference. 

CONCLUSION  AND  LEGISLATIVE  SUGGESTIONS 
While  reasonable  persons  may  disagree  over  the  proper  scope 
of  "regulatory  review,"  I  hope  we  can  all  agree  that  our  system  of 
open,  participatory  democracy  demands  that  the  public  be  provided 
access  to  the  record  of  OMB's  role  in  regulatory  decision-making. 
The  Administrative  Procedure  Act  and  fundamental  principles  of 
constitutional  law  demand  as  much. 

These  hearings  are  part  of  this  committee's  consideration  of 
the      reauthorization      of      the      Paperwork      Reduction  Act. 
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Reauthorization  offers  a  unique  legislative  opportunity  to  address 
the  question  of  how  to  hold  OMB  more  accountable  to  the  public. 

With  that  in  mind,  I  have  prepared  a  proposal  for  your 
consideration,  which  I  am  attaching  to  my  testimony,  to  assure  that 
OMB  can  be  held  more  accountable  for  its  substantive  activities. 
The  proposal  is  titled  the  "Regulatory  Influence  and  Reporting 
Act,"  and  contains  five  primary  recommendations.     They  are: 

1.  Require  OMB  to  summarize  in  writing  all  oral 
communications  with  non-OMB  persons  regarding  any  regulatory 
activity  OMB  is  reviewing  or  has  an  interest  in,  within  one  day  of 
the  communication;  require  these  written  summaries,  and  any  written 
communications  between  OMB  and  non-OMB  persons,  to  be  made  publicly 
available  within  three  days  after  the  communication  is  logged  or 
received. 

2 .  Require  OMB  to  make  any  changes  or  suggestions  it  has  for 
draft  regulations  in  writing,  together  with  a  justification  for 
those  changes,  to  be  signed  by  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs;  require  this  writing  to  be 
publicly  available  within  three  days  after  the  changes  are  signed 
off  by  the  Administrator. 

3 .  Require  OMB  to  invite  an  agency  to  any  meeting  OMB  has 
with  any  non-OMB  person  regarding  any  regulatory  activity  of  that 
agency  under  review. 
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4 .  Require  each  agency  to  place  in  the  rulemaking  record  the 
draft  of  each  rule  or  regulation  submitted  to  OMB  for  review,  along 
with  a  copy  of  any  changes  or  suggestions  made  by  OMB;  also  require 
each  agency  to  make  a  written  summary  of  any  oral  communications 
with  OMB  and  place  those  summaries  on  the  rulemaking  record. 

5.  Limit  the  time  for  OMB  review  of  regulations  to  30  days 
and  order  the  publication  in  the  Federal  Register  of  any  regulation 
if  the  30-day  period  for  review  expires  without  OMB  action. 

Under  you  leadership,  Mr.  Chairman,  I  am  confident  that  we 
will  approve  a  bill  that  goes  a  long  way  toward  making  OMB 
answerable  to  the  American  people. 
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Mr.  Conyers.  Thank  you,  Congressman  Weiss.  Your  though  tful- 
ness  comes  through  as  usual.  Next,  we  turn  to  Chairman  Robert 
Wise,  who  represents  the  Third  District  of  West  Virginia.  He's  one 
of  the  outstanding  doggers  of  America,  and  became  chairman  of 
the  committee's  Subcommittee  on  Government  Information,  Jus- 
tice, and  Agriculture  in  the  101st  Congress. 

He  has  introduced  the  Information  Policy  Act,  H.R.  2381,  which 
revises  the  information  dissemination  policy  role  of  OMB,  requiring 
that  it  change  its  existing  guidelines  so  that  all  Government  infor- 
mation, including  electronic  information,  be  made  widely  available 
to  the  public.  Much  of  it  is  incorporated  into  the  measure  that  is 
before  the  committee  today.  Chairman  Wise,  good  morning  and 
welcome  before  this  subcommittee. 

STATEMENT  OF  HON.  ROBERT  E.  WISE,  JR.,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  WEST  VIRGINIA, 
AND  CHAIRMAN,  GOVERNMENT  INFORMATION,  JUSTICE, 
AND  AGRICULTURE  SUBCOMMITTEE,  COMMITTEE  ON  GOV- 
ERNMENT OPERATIONS 

Mr.  Wise.  Thank  you  very  much,  Mr.  Chairman,  and  Mr.  Horton 
for  permitting  me  to  appear.  Let  me  state  at  the  beginning  that  I 
support  the  Paperwork  Reduction  Act.  I  do  not,  however,  support 
all  of  the  actions  taken  by  the  Office  of  Information  and  Regulatory 
Affairs  during  the  last  8  years. 

I  think  that  the  reauthorization  process  provides  the  Congress 
with  an  excellent  opportunity  to  redirect  OMB  policies  in  a  more 
fruitful  direction.  I  have  a  much  longer  statement  that  I  have  sub- 
mitted for  the  record,  and  I  would  just  like  to  focus  on  one  particu- 
lar area. 

Mr.  Conyers.  Without  objection,  your  statement  and  everyone 
else's  who  appears  before  the  subcommittee  will  be  incorporated,  in 
full,  into  the  record. 

Mr.  Wise.  Thank  you.  I'd  like  to  limit  my  comments  today  to  the 
major  information  dissemination  policy  issues  that  Congress  needs 
to  address  in  the  reauthorization  legislation.  In  my  role  as  chair- 
man of  the  Government  Information  subcommittee,  I  have  a  special 
interest  in  these  issues.  Two  months  ago,  I  introduced  H.R.  2381, 
the  Information  Policy  Act  of  1989. 

H.R.  2381  was  intended  to  reform,  refine,  and  restrict  the  infor- 
mation dissemination  policy  functions  of  the  Director  of  OMB.  In 
drafting  this  bill,  I  worked  closely  with  you,  Mr.  Chairman,  and 
with  your  staff.  I  hope  that  the  principles  set  out  in  H.R.  2381  can 
be  included  in  any  legislation  that  the  committee  produces.  In 
order  to  understand  the  need  for  this  legislation,  we  have  to  look 
at  some  recent  history. 

At  the  end  of  1985,  OMB  issued  Circular  A-130  on  the  manage- 
ment of  Federal  information  resources.  The  most  important  part  of 
the  circular  sets  out  policies  applying  to  the  collection  and  dissemi- 
nation of  Federal  agency  information.  This  OMB  guidance  has  been 
controversial,  to  say  the  least — from  the  start. 

Some  object  that  OMB  takes  an  accountant's  view  of  the  value 
of  government  information.  They  complain  that  OMB  is  too  con- 
cerned about  cost  effectiveness  and  cost  recovery  and  that  OMB 
has  not  put  sufficient  emphasis  on  meeting  government's  general 
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obligations  to  make  information  available  to  the  public  in  a  useful 
way. 

In  January  of  this  year,  OMB  proposed  further  policy  guidance 
on  information  dissemination  issues.  This  draft  statement  also  be- 
came the  center  of  controversy  with  many  people  objecting  to  the 
language  that  agencies  should  avoid  disseminating  any  value- 
added  electronic  information  products. 

On  June  15  of  this  year,  OMB  issued  a  second  notice  of  further 
policy  development  on  dissemination  of  information.  It  withdrew  its 
January  notice,  and  said  that  its  dissemination  policies  had  not 
been,  "well  communicated."  In  essence,  OMB  came  as  close  as  any 
agency  can  to  admitting  that  its  policies  were  wrong. 

While  I  think  this  is  a  positive  development,  I  remain  cautious. 
I  believe  that  OMB  is  now  headed  in  the  right  direction,  but  I'm 
continuing  to  reserve  judgment.  In  the  absence  of  continued  pres- 
sure from  the  Congress  and  from  others,  it  is  possible  that  OMB 
could  slip  back  into  its  old  ways. 

Whether  or  not  you  like  the  information  policies  that  OMB  has 
established,  their  importance  is  undeniable.  OMB's  policies  have 
become  the  focus  of  debate  on  these  issues.  Ten  years  ago,  the 
Freedom  of  Information  Act  was  at  the  center  of  Federal  dissemi- 
nation policies. 

The  Freedom  of  Information  Act  still  retains  its  importance  today 
and  will  continue  to  be  essential  in  the  future.  But  the  Freedom 
of  Information  Act,  or  FOIA  as  it's  abbreviated,  has  been  joined  by 
other  information  distribution  mechanisms.  New  technology  forces 
us  to  reconsider  how  the  Federal  Government  provides  information 
to  its  citizens. 

The  Federal  Government  needs  to  modernize  its  information  ap- 
paratus and  the  Congress  needs  to  modernize  the  information  pol- 
icy laws.  The  Federal  Government  needs  effective,  efficient,  and  eq- 
uitable information  dissemination  policies.  That  has  to  be  our  ob- 
jective. We  must  limit  OMB's  authority  to  issue  guidance  which  is 
inconsistent  with  congressionally  determined  goals. 

The  information  provisions  of  H.R.  2381  would  require  OMB  to 
issue  revised  guidance,  recognizing  that  the  flow  of  information 
from  the  Federal  Government  to  citizens  is  essential  to  the  proper 
operation  of  the  United  States  as  a  democratic  society.  OMB  guid- 
ance would  have  to  require  that  electronic  data  bases  maintained 
by  agencies  be  available  to  the  public  in  useful  electronic  formats, 
with  adequate  software,  indexes,  and  other  tools. 

OMB  guidance  would  have  to  prohibit  the  maintenance  of  mo- 
nopoly control  over  public  information.  The  legislation  set  out  a  va- 
riety of  other  specifications  for  OMB  guidance.  The  general  idea, 
Mr.  Chairman,  is  to  establish  basic  principles  in  statute  and  let 
OMB  issue  uniform  policy  guidance. 

Decisions  about  the  dissemination  of  specific  information  prod- 
ucts and  services  will  be  left  to  the  agencies.  I  don't  think  the  Con- 
gress can  or  should  micromanage  agency  information  activities.  I 
certainly  don't  want  OMB  to  control  all  information  in  the  Federal 
Government.  Nevertheless,  every  agency  must  operate  under  uni- 
form and  consistent  rules  and  procedures. 

So,  I'm  trying  to  expressly  limit  OMB's  role  to  policymaking. 
Some  concerns  have  been  expressed  about  the  effect  of  my  legisla- 
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tion  on  the  printing  laws  and  on  the  Government  Printing  Office. 
I  do  not  view  any  of  the  information  policy  principles  in  the  legisla- 
tion as  inconsistent  with  existing  printing  laws.  I  do  not  think  that 
anything  in  the  legislation  undermines  the  central  role  of  the  Gov- 
ernment Printing  Office  as  the  Government's  printer  or  as  the 
central  source  of  publications. 

GPO  has  a  role  to  play  in  the  dissemination  of  electronic  as  well 
as  printed  information  products.  If  our  legislation  raises  ambigu- 
ities, I'm  confident  that  we  can  amend  the  bill  to  address  any  le- 
gitimate concerns. 

In  closing,  I  want  to  emphasize  the  importance  of  congressional 
action  on  information  policy.  OMB  now  operates  in  a  vacuum.  If  we 
don't  pass  legislation,  then  OMB  will  continue  to  do  whatever  it 
wants  without  restriction.  OMB  says  it  wants  to  do  the  right  thing. 
Hallelujah. 

But  if  Congress  doesn't  act,  OMB  might  just  reaffirm  old,  erro- 
neous policies.  We  need  legislation  to  make  sure  that  OMB  guid- 
ance will  change  direction  and  that  future  guidance  will  be  consist- 
ent with  information  policy  goals  established  by  statute.  Mr.  Chair- 
man, I  look  forward  to  working  with  you  and  Mr.  Horton  and  with 
the  other  members  of  the  subcommittee  on  this  important  legisla- 
tion. Thank  you. 

[The  prepared  statement  of  Mr.  Wise  follows:] 
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Mr.   Chairman,   I  want  to  thank  you  and  the  members  of  the 
Subcommittee  for  allowing  me  to  appear  here  today.     Let  me  state 
at  the  beginning  that  I  support  the  Paperwork  Reduction  Act.  I 
do  not,  however,   support  all  of  the  actions  taken  by  the  Office 
of  Information  and  Regulatory  Affairs  during  the  last  eight 
years.     I  think  that  the  reauthorization  process  provides  the 
Congress  with  an  excellent  opportunity  to  redirect  OMB  policies 
into  more  fruitful  directions. 

I  want  to  limit  my  comments  today  to  the  information 
dissemination  policy  issues  that  Congress  needs  to  address  in  the 
reauthorization  legislation.     In  my  role  as  Chairman  of  the 
Government  Information,  Justice,   and  Agriculture  Subcommittee,  I 
have  a  special  interest  in  information  issues. 

Two  months  ago,   I  introduced  H.R.   2  381,   the  Information 
Policy  Act  of  1989.     H.R.  2381  was  intended  to  reform,  refine, 
and  restrict  the  information  dissemination  policy  functions  of 
the  Director  of  the  Office  of  Management  and  Budget.     In  drafting 
this  bill,  I  worked  closely  with  you,  Mr.  Chairman,  and  with  your 
staff.     I  hope  that  the  principles  set  out  in  H.R.   2381  can  be 
included  in  any  legislation  that  the  Committee  produces. 

The  flow  of  information  from  the  federal  government  to  its 
citizens  is  essential  to  the  successful  functioning  of  the 
democratic  process  and  to  the  proper  operation  of  the  economy. 
In  fact,  the  federal  government  is  the  largest  single  producer, 
consumer,  and  disseminator  of  information  in  the  United  States. 

There  are  many  segments  of  American  society  that  need 
government  information  in  order  to  function.     These  include  the 
federal  government  itself,  every  type  of  business  and  industry, 
libraries  and  schools,  newspapers  and  television,  state  and  local 
governments,  and  ordinary  citizens. 

Government  data  is  used  in  many  different  ways.     Voters  may 
use  any  type  of  federal  information  to  help  make  political 
decisions.     Federal,  State  and  local  agencies  use  federal 
statistical  and  economic  data  to  make  management  decisions. 
Corporations  rely  on  census  information  to  make  strategic 
business  decisions.     People  doing  business  with  the  federal 
government  need  information  to  know  what  products  and  services 
are  being  purchased.     Everyone  relies  on  information  from  the 
National  Weather  Service  to  know  if  it  will  rain  tomorrow. 

Federal  information  is  also  a  valuable  economic  commodity. 
There  is  a  large  and  growing  private  information  industry  that 
functions  in  part  by  taking  public  government  data,  adding  value 
to  it,  and  reselling  it  to  others.     There  are  thousands  of 
information  products  and  services  that  are  based  in  whole  or  in 
part  on  government  information. 
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Because  government  information  is  so  important,  the  policies 
and  practices  that  regulate  the  dissemination  of  government 
information  are  also  important.     Over  the  last  few  years,  the 
Office  of  Information  and  Regulatory  Affairs  at  OMB  has  become 
the  central  information  policy  maker  for  the  federal  government. 

At  the  end  of  1985,  OMB  issued  Circular  A-130  on  the 
management  of  federal  information  resources.     The  most  important 
part  of  the  circular  sets  out  policies  that  apply  to  the 
collection  and  dissemination  of  federal  agency  information.  A 
draft  supplement  to  the  circular  was  published  for  comment 
earlier  this  year. 

Existing  and  proposed  OMB  information  policies  have  been 
controversial.     Some  object  that  OMB  takes  an  accountant's  view 
of  the  value  of  government  information,  that  OMB  is  too  concerned 
about  cost-effectiveness  and  cost  recovery,   and  that  OMB  has  not 
put  sufficient  emphasis  on  meeting  government's  obligations  to 
make  information  available  to  the  public  in  a  useful  way. 

Another  complaint  is  that  OMB  policies  are  too  heavily 
tilted  toward  the  private  sector.     OMB  wants  to  prevent  agencies 
from  offering  an  information  product  if  the  private  sector  might 
offer  a  similar  product.     Here  too,  the  complaint  is  that  OMB 
places  too  high  a  priority  on  the  interests  of  the  private 
information  industry  and  too  little  weight  on  meeting  the 
information  needs  of  the  public. 

In  January  of  this  year,  OMB  proposed  further  policy 
guidance  on  information  dissemination  issues.     This  draft 
statement  also  became  the  center  of  controversy.     Many  people 
objected  to  the  language  that  agencies  should  avoid  disseminating 
any  value-added  electronic  information  products. 

The  draft  OMB  guidance  included  an  example  of  the 
application  of  this  principle  using  CD-ROM.     CD-ROM  stands  for 
"Compact  Disc  -  Read  Only  Memory".     This  technology  —  which  is 
very  similar  to  the  audio  compact  discs  now  used  in  place  of 
phonograph  records  —  has  the  ability  to  store  and  retrieve  very 
large  amounts  of  data  on  a  small,   inexpensive  disc. 

OMB  suggested  that  agencies  planning  to  release  databases  on 
CD-ROMs  should  not  include  on  the  discs  the  search  and  retrieval 
software  necessary  to  access  the  database.     According  to  OMB, 
this  would  be  a  prohibited  value-added  service. 

CD-ROM  may  well  be  an  excellent  way  of  making  information 
available  in  a  useful  electronic  format.     We  may  need  to 
encourage  wider  use  of  CD-ROM  by  federal  agencies.     But  releasing 
massive  amounts  of  data  without  adequate  indexes  and  software 
tools  that  permit  people  to  make  effective  use  of  the  data  is 
worthless.     OMB's  artificial  restrictions  on  value-added  services 
would  mean  that  government  CD-ROM  discs  would  have  no  value  at 
all. 


23 


4 


On  June  15,   1989,  OMB  issued  a  second  notice  of  further 
policy  development  on  dissemination  of  information.     OMB  withdrew 
its  January  notice  and  said  that  its  dissemination  policies  had 
not  been  "well  communicated".     In  essence,  OMB  came  as  close  as 
any  agency  can  to  admitting  that  its  policies  were  wrong. 

While  I  think  that  this  is  a  very  positive  development,  I 
remain  cautious.     I  think  that  OMB  is  now  headed  in  the  right 
direction,  but  I  will  reserve  judgment.     In  the  absence  of 
continued  pressure  from  the  Congress  and  from  others,   it  is 
possible  that  OMB  could  slip  back  into  its  old  ways. 

Whether  or  not  you  like  the  information  policies  that  OMB 
has  established,   their  importance  is  undeniable.     OMB's  policies 
have  become  the  focus  of  debate  on  these  issues.     Ten  years  ago, 
the  Freedom  of  Information  Act  was  at  the  center  of  federal 
dissemination  policies.     The  FOIA  still  retains  its  importance 
today  and  will  continue  to  be  an  essential  tool  in  the  future. 

But  the  FOIA  has  been  joined  by  other  information 
distribution  mechanisms.     New  technology  is  forcing  us  to 
reconsider  how  the  federal  government  provides  information  to  its 
citizens.     The  federal  government  needs  to  modernize  its 
information  apparatus,  and  the  Congress  needs  to  modernize 
information  policy  laws. 

OMB's  policy  guidance  was  issued  under  the  authority  of  the 
Paperwork  Reduction  Act.     But  that  Act  contains  few  specifics  on 
dissemination  issues.     Congress  has  not  provided  any  clear 
direction  for  OMB's  policy  making  efforts  on  information 
dissemination.     We  should  use  the  paperwork  reauthorization  to 
define,  direct,   and  limit  the  information  dissemination  policy 
functions  of  OMB. 

Congress  needs  to  act  because  changes  in  technology  are 
making  our  information  dissemination  laws  obsolete.     Most  of  our 
statutes  were  written  in  an  era  when  all  information  was  on 
paper.     Today,  more  information  is  kept  in  electronic  formats, 
and  this  raises  new  problems  that  existing  laws  do  not  resolve. 

I  support  the  use  of  information  technology  to  modernize  the 
government's  information  activities.     But  I  want  to  be  sure  that 
the  benefits  of  that  technology  will  be  fully  shared  with  the 
public.     I  want  to  be  sure  that  agencies  will  not  use  technology 
to  exercise  monopoly  control  over  public  information.     I  want  to 
be  sure  that  fees  for  electronic  information  will  be  reasonable. 

The  federal  government  needs  effective,   efficient,  and 
equitable  information  dissemination  policies.     That  should  be  our 
objective.     We  must  limit  OMB's  authority  to  issue  guidance  that 
is  inconsistent  with  congressionally  determined  goals.  The 
information  provisions  of  H.R.  2381  would  require  OMB  to  issue 
revised  guidance  that  would: 
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—  recognize  that  the  flow  of  information  from  the 
federal  government  to  citizens  is  essential  to  the  proper 
operation  of  the  United  States  as  a  democratic  society; 

—  require  that  electronic  databases  maintained  by 
agencies  be  available  to  the  public  in  useful  electronic 
formats  with  adequate  software,   indexes  and  other  tools; 

—  prohibit  the  maintenance  of  monopoly  control  over 
public  information; 

—  supplement  and  not  replace  the  information 
disclosure  requirements  of  the  Freedom  of  Information  Act; 

—  require  agencies  to  use  marginal  cost  pricing  and  to 
provide  for  fee  waivers  for  public  interest  disclosures;  and 

—  require  agencies  to  make  public  information 
products,  including  products  in  electronic  formats, 
available  to  depository  libraries. 

In  addition,  the  legislation  requires  OMB  to  develop 
oversight  and  enforcement  procedures;  provide  for  the  development 
and  maintenance  of  an  index  of  public  databases  maintained  by 
federal  agencies;  and  establish  an  advisory  committee  on 
information  policy  issues. 

Another  provision  requires  the  preparation  of  uniform 
technical  standards  for  government  produced  CD-ROM  discs.  CD-ROM 
clearly  has  a  lot  of  potential  for  making  data  widely  available 
at  low  cost.     We  may  need  to  encourage  —  but  not  direct  —  the 
use  of  CD-ROM  by  federal  agencies.     If  the  government  can  develop 
uniform  procedures  for  indexing,  data  formatting,  and  search 
software,  then  government  CD-ROM  discs  will  be  easier  for 
everyone  to  use.     Standards  for  other  electronic  information 
technologies  are  also  authorized. 

The  setting  of  standards  is  a  complex  task.     The  wrong 
standards  can  inhibit  rather  than  promote  progress.  Uniformity 
can  be  a  curse  at  times  rather  than  a  blessing.     We  need  to  allow 
those  who  develop  standards  enough  latitude  to  decide  what  types 
of  standards  will  be  helpful. 

Finally,  there  are  a  number  of  miscellaneous  changes  to 
other  records  laws.     Among  other  things,  these  changes  would 
increase  oversight  of  Privacy  Act  systems  of  records  notices  and 
give  the  Archivist  of  the  United  States  authority  to  determine 
what  constitutes  a  record  under  the  Federal  Records  Act. 

The  general  idea  is  to  establish  basic  principles  in  statute 
and  let  OMB  issue  uniform  policy  guidance.     Decisions  about  the 
dissemination  of  specific  information  products  and  services  will 
be  left  to  the  agencies. 
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I  don't  think  that  the  Congress  can  or  should  micromanage 
agency  information  activities.     I  certainly  don't  want  OMB  to 
control  all  information  in  the  federal  government.  Nevertheless, 
every  agency  must  operate  under  uniform  and  consistent  rules  and 
procedures.     I  want  to  expressly  limit  OMB's  role  to  policy 
making. 

Another  pitfall  to  avoid  is  the  prescription  of  any  specific 
technology  in  statute.     It  is  apparent  that  information  policy  is 
being  driven  today  by  technological  developments.     But  in  shaping 
new  policies,  we  need  technology-neutral  principles  that  can  be 
egually  applied  to  floppy  disks,  magnetic  tapes,   CD-ROM,  or 
whatever  else  the  computer  industry  develops.     I  want  to 
encourage  the  use  of  any  information  technology  that  will  make 
government  data  more  valuable.     At  the  same  time,   I  don't  want  a 
statute  directing  the  use  of  a  specific  technology. 

Some  concerns  have  been  expressed  about  the  effect  of  this 
legislation  on  the  printing  laws  and  on  the  Government  Printing 
Office.     I  do  not  view  any  of  the  information  policy  principles 
in  the  legislation  as  inconsistent  with  existing  printing  laws. 
I  do  not  think  that  anything  in  the  legislation  undermines  the 
central  role  of  the  Government  Printing  Office  as  the 
government's  printer  or  central  source  of  publications.     GPO  has 
a  role  to  play  in  the  dissemination  of  electronic  as  well  as 
printed  information  products.     If  the  legislation  raises 
ambiguities,  I  am  confident  that  we  can  amend  the  bill  to  address 
any  legitimate  concerns. 

In  closing,   I  want  to  emphasize  the  importance  of 
congressional  action  on  information  policy.     OMB  is  now  operating 
in  a  vacuum.     If  we  don't  pass  legislation,  then  OMB  will 
continue  to  do  whatever  it  wants,  without  restriction.     OMB  says 
it  wants  to  do  the  right  thing.     But  if  Congress  doesn't  act,  OMB 
might  just  reaffirm  its  old,  erroneous  policies.     We  need 
legislation  to  make  sure  that  OMB  guidance  will  change  direction 
and  that  future  guidance  will  be  consistent  with  information 
policy  goals  established  by  statute. 

Mr.  Chairman,  I  look  forward  to  working  with  you,  with  Mr. 
Horton,  and  with  the  other  members  of  the  Subcommittee  on  this 
important  legislation. 
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Mr.  Conyers.  Thank  you  very  much  for  a  very  thoughtful  state- 
ment. Chairman  Norman  Sisisky  has  focused  his  concern  on  small 
business,  minority  enterprise,  women's  business  activities  and  is 
now  the  chairman  of  the  Small  Business'  Subcommittee  on  Exports 
and  Tax  Policy. 

He  has  also  held  hearings  on  OSHA's  hazards  communications 
standard,  and  so  for  those  and  other  reasons,  we're  delighted  to 
have  him  before  this  Government  Operations  subcommittee.  Wel- 
come. 

STATEMENT  OF  HON.  NORMAN  SISISKY,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  VIRGINIA,  AND  CHAIR- 
MAN, SUBCOMMITTEE  ON  EXPORTS,  TAX  POLICY  AND  SPE- 
CIAL PROBLEMS,  COMMITTEE  ON  SMALL  BUSINESS 

Mr.  Sisisky.  Thank  you,  Chairman  Conyers  and  Congressman 
Horton  for  allowing  me  to  address  this  committee  on  the  reauthor- 
ization of  the  Paperwork  Reduction  Act.  You  said  I  chair  the  House 
Small  Business  Subcommittee  on  Exports  and  Tax  Policy  and  I 
wondered  how  you  would  get  the  HAZ-COM  in  that,  but  I  also 
have  another  title  and  that's  Special  Problems  which  allowed  me 
examine  the  HAZ-COM. 

Small  businesses  are  often  hamstrung  by  Government  paper- 
work. One  must  remember  that  83  percent  of  all  companies  in  this 
country  have  20  or  fewer  employees.  Government  paperwork  really 
does  represent  a  significant  burden  for  these  companies.  Govern- 
ment requests  for  documents,  records,  information,  and  the  associ- 
ated costs  of  fulfilling  such  requests  can  cripple  a  small  enterprise. 

Information  requests  are  made  of  small  businesses  that  few  pri- 
vate citizens  or  Members  of  Congress,  I  might  add,  would  endure. 
My  subcommittee  is  particularly  interested  in  how  Government  pa- 
perwork affects  small  business.  To  this  end,  we  held  a  hearing  last 
September  on  the  hazardous  communications  standards  and  its  ef- 
fect on  small  business. 

I  think  what  we  learned  in  that  hearing  will  be  of  use  to  this 
committee  as  it  considers  amending  and  reauthorizing  the  Paper- 
work Reduction  Act.  I  have  submitted  a  copy  of  the  transcript  of 
our  hearing  along  with  my  remarks  this  morning. 

I  have  only  briefly  examined  some  of  the  proposed  changes  to  the 
Paperwork  Reduction  Act  embodied  in  the  Federal  Resources  Man- 
agement Act  of  1989.  Many  of  the  changes  proposed  are  positive 
and  worthy.  No  one  can  seriously  argue  with  the  effort  to  make 
more  information  easily  and  cheaply  available  to  the  public.  Nor 
can  I  argue  with  attempts  to  open  up  to  greater  public  scrutiny,  the 
mechanism  by  which  information  is  gathered.  Wide  public  access  to 
government  information  protects  our  freedom  and  sets  the  United 
States  apart  from  every  other  nation  on  Earth. 

However,  we  in  Congress  must  be  concerned  with  the  costs  to  our 
society  of  gathering  irrelevant  or  redundant  information.  If  we  are 
to  build  and  sustain  a  strong  economy,  resources  must  be  directed 
toward  building  new  jobs,  creating  new  products,  and  expanding 
production  capabilities  rather  than  paying  for  government  record- 
keeping. 

The  original  Paperwork  Reduction  Act,  for  all  of  its  flaws,  is  one 
of  the  few  instances  where  Congress  created  a  tool  which  can  help 
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small  businesses  in  the  battle  against  bureaucracy.  Without  such 
tools,  I  fear  that  the  painful  experience  of  the  small  business  com- 
munity with  hazardous  communications  standard  will  be  repeated. 

Let  me  take  a  moment  and  summarize  what  my  subcommittee 
learned.  The  hazardous  communications  standard,  as  you  may 
know,  regulates  how  employers  and  employees  handle  hazardous 
chemicals  in  order  to  limit  health  and  safety  risks.  There  are  ap- 
proximately 575,000  different  chemical  products  used  in  American 
business  today,  and  many  can  cause  serious  illness  or  injury  when 
improperly  used. 

Under  the  standard,  all  potential  hazards  associated  with  a 
chemical  must  be  communicated  to  employees  through  container  la- 
beling, material  data  safety  sheets,  which  are  commonly  referred  to 
as  MSDS's,  and  employee  training.  Now,  I  want  to  make  it  clear 
that  I  do  not  oppose  the  hazardous  communications  standard,  nor 
I  might  add,  do  the  businesses,  trade  representatives,  and  labor  or- 
ganizations that  testified  before  my  subcommittee — everyone  and  I 
must  emphasize  this — everyone  agrees  that  informing  employees  of 
potential  workplace  hazards  is  a  matter  of  paramount  importance. 

However,  this  important  goal  was  buried  under  the  mountain  of 
paperwork  required  by  OSHA  to  implement  the  standard.  In  fact, 
it  looks  to  me  as  if  OSHA  created  a  complex,  expensive,  and  unruly 
system,  wherein  the  paperwork  requirements  are  the  principle  pri- 
ority, protecting  worker  safety  is  a  secondary  consideration. 

Currently,  chemicals  covered  under  the  hazardous  communica- 
tions standard  are  also  covered  under  the  Consumer  Product  Safety 
Act  and  the  Federal  Hazardous  Substance  Act.  The  demands  made 
on  small  businesses  to  meet  these  three  standards  are  all  different. 

Mr.  Chairman,  I  think  that  it  is  possible  to  request  so  much  in- 
formation from  a  small  business  that  it  simply  cannot  digest  or  re- 
spond to  the  requirements. 

In  the  real  world,  businesses  complying  with  HAZ-COM  face 
staggering  problems.  For  example,  my  subcommittee  heard  from  a 
fairly  large  small  business,  with  about  100  employees,  a  pharma- 
ceutical distributor  in  Illinois,  who  must  maintain  1,500  to  2,000 
MSDS's  on  file  to  meet  the  requirements  of  the  standard.  They  fur- 
ther testified  in  order  for  them  to  comply,  they  may  have  to  spend 
as  much  as  $16  million  a  year  to  send  out  10  million  MSDS's  to 
their  1,000  customers.  That's  about  $1.54  a  mailing. 

We  also  heard  from  a  flower  grower,  which  happened  to  be  from 
my  area  of  the  country,  who  had  to  hire  an  additional  full-time  em- 
ployee just  to  maintain  the  paperwork  caused  by  the  standard. 

Now,  some  businesses  can  afford  this  kind  of  additional  cost,  but 
not  many.  The  situation  reminds  me  of  a  soldier  who  argues  that 
a  village  has  to  be  destroyed  to  be  saved.  Mr.  Chairman,  we  must 
be  careful  to  avoid  destroying  the  village  in  an  effort  to  save  the 
villagers. 

OMB  estimates  that  the  hazardous  communications  standard 
ranks  as  the  sixth — and  I  repeat — the  sixth  greatest  paperwork-in- 
tensive requirement  ever  developed.  Even  more  disturbing,  testi- 
mony before  my  subcommittee  reveals  that  the  material  safety  data 
sheets  that  make  up  the  bulk  of  the  paperwork  burden,  do  not  ac- 
complish what  they  were  intended  to  accomplish. 
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In  short,  a  massive  burden  has  been  laid  upon  the  backs  of  small 
businesses,  while  the  ends  sought  by  the  Government  may  not  be 
achieved.  My  subcommittee  is  seeking  to  verify  this  througn  a  Gen- 
eral Accounting  Office  study.  Now  OSHA  has  made  efforts  to  cor- 
rect some  of  the  standard's  most  obvious  faults,  and  I  only  hope 
that  they  will  continue  to  do  so. 

However,  these  efforts  have  come  about  only  after  the  small  busi- 
ness community  and  Congress  began  questioning  the  justifications 
for  the  standard  as  promulgated.  Indeed,  even  the  AFL-CIO  ob- 
jected to  the  standard  because  it  placed  so  much  of  the  employee 
education  burden  on  the  regulated  businesses.  Mr.  Chairman,  the 
Paperwork  Reduction  Act  is  designed  to  check  the  worse  bureau- 
cratic impulses  of  the  Government. 

The  legal  standard  for  determining  whether  or  not  a  paperwork 
requirement  serves  a  useful  or  necessary  purpose  should  not  be  so 
high  as  to  render  the  goal  of  reducing  government  paperwork 
meaningless.  Proving  the  practical  utility  of  a  requirement  under 
a  clear  and  convincing  legal  standard  can  undercut  the  effective- 
ness of  the  proposed  Office  of  Information  and  Resource  Manage- 
ment. 

The  goal  of  paperwork  reduction  should  be  ending  costly  duplica- 
tion in  government  information  requests.  Congress  should  also  seek 
to  ensure  that  the  information  and  paperwork  requested  by  agen- 
cies is  necessary  to  meet  the  stated  regulatory  end.  This  was  not 
the  case  with  HAZ-COM  and  the  Paperwork  Reduction  Act  reau- 
thorization should  better  address  these  concerns. 

The  history  of  the  hazardous  communications  standard  dem- 
onstrates just  how  necessary  these  checks  on  government  paper- 
work requests  are.  When  it  works  well,  the  Paperwork  Reduction 
Act  balances  the  competing  interests  of  the  public's  right  to  infor- 
mation and  the  business  communities  need  to  operate  as  free  from 
government  intrusion  as  possible. 

The  end  goal  of  the  Paperwork  Reduction  Act  reauthorization 
should  be  the  same.  Thank  you  again  for  allowing  me  to  address 
the  committee,  and  I  look  forward  to  working  with  you  and  the 
members  of  the  committee  as  you  examine  the  important  questions 
before  you. 

[Committee  Note. — To  reduce  publication  costs,  the  committee 
has  omitted  from  this  transcript  the  following  attachment  to  Rep- 
resentative Sisisky's  written  statement:  Hearing  before  the  Sub- 
committee on  Exports,  Tourism,  and  Special  Problems  of  the  Com- 
mittee on  Small  Business  entitled,  "Hazard  Communication  Stand- 
ard and  Its  Impact  on  Small  Business  Nonmanufacturers,"  100th 
Congress,  Second  Session.  The  omitted  material  is  available  for  re- 
view in  the  subcommittee  files.] 

[The  prepared  statement  of  Mr.  Sisisky  follows:] 
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HOUSE  GOVERNMENT  OPERATIONS  COMMITTEE 
JULY  25.  1989 

Thank  you  Chairman  Conyers  for  allowing  me  to  address  this 
Committee  on  the  Re-authorization  of  the  Paperwork  Reduction  Act. 
I  am  Norman  Sisisky  and  I  Chair  the  House  Small  Business 
Subcommittee  on  Exports,  Tax  Policy  and  Special  Problems. 

Small  Businesses  are  often  hamstrung  by  government 
paperwork.      One  must  remember  that  83%  of  all  companies  in  this 
country  have  20  or  fewer  employees.     Government  paperwork  really 
does  represent  a  significant  burden  for  these  companies. 


Government  Requests  for  documents,  records,  information  and 
the  associated  costs  of  fulfilling  such  requests  can  cripple  a 
small  enterprise.     Information  requests  are  made  of  small 
businesses  that  few  private  citizens  or  members  of  Congress  would 
endure . 


My  Subcommittee  is  particularly  interested  in  how  government 
paperwork  effects  small  business.    To  this  end,  we  held  a  hearing 
last  September  on  the  Hazard  Communication  Standard  and  its 
effect  on  small  business.     I  think  what  we  learned  in  that 
hearing  will  be  of  use  to  this  Committee  as  it  considers  amending 
and  re-authorizing  the  Paperwork  Reduction  Act.     I  have  submitted 
a  copy  of  the  transcript  of  our  hearing,  along  with  my  remarks 
this  morning. 

I  have  only  briefly  examined  some  of  the  proposed  changes  to 
the  Paperwork  Reduction  Act  embodied  in  The  Federal  Resources 
Management  Act  of  1989.    Many  of  the  changes  proposed  are 
positive  and  worthy.    No  one  can  seriously  argue  with  the  effort 
to  make  more  information  easily  and  cheaply  available  to  the 
public.    Nor  can  I  argue  with  attempts  to  open  up  to  greater 
public  scrutiny  the  mechanism  by  which  information  is  gathered. 
Wide  public  access  to  government  information  protects  our  freedom 
and  sets  the  United  States  apart  every  other  nation  on  earth. 
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However,  we  in  Congress  must  be  concerned  with  the  cost  to 
our  society  of  gathering  irrelevant  or  redundant  information.  If 
we  are  to  build  and  sustain  a  strong  economy  then  resources  must 
be  directed  toward  building  new  jobs,  creating  new  products  and 
expanding  production  capabilities  rather  than  paying  for 
government  record  keeping. 

The  original  Paperwork  Reduction  Act,  for  all  its  flaws,  is 
one  of  the  few  instances  where  Congress  created  a  tool  that  can 
help  small  businesses  in  the  battle  against  bureaucracy.  Without 
such  tools,  I  fear  that  the  painful  experiences  of  the  small 
business  community  with  the  Hazard  Communication  Standard  will  be 
repeated . 

Let  me  take  a  moment  and  summarize  what  my  Subcommittee 
learned.     The  Hazard  Communication  Standard,  as  you  may  know, 
regulates  how  employers  and  employees  handle  hazardous  chemicals 
in  order  to  limit  health  and  safety  risks.    There  are 
approximately  575,000  different  chemical  products  used  in 
American  business  today,  and  many  can  cause  serious  illness  or 
injury  when  improperly  used. 

Under  the  standard,  all  potential  hazards  associated  with  a 
chemical  must  be  communicated  to  employees  through  container 
labeling,  Material  Data  Safety  Sheets  (MSDS's)  and  employee 
training. 

Now,  I  want  to  make  it  clear  that  I  do  not  oppose  the  Hazard 
Communication  Standard.     Nor,  I  might  add,  do  the  businesses, 
trade  representatives  and  labor  organizations  that  testified 
before  my  Subcommittee.    Everyone,  and  I  must  emphasize  this, 
everyone  agrees  that  informing  employees  of  potential  work  place 
hazards  is  a  matter  of  paramount  importance. 

However,  this  important  goal  was  buried  under  the  mountain 
of  paperwork  required  by  OSHA  to  implement  the  standard.  In 
fact,  it  looks  to  me  as  if  OSHA  created  a  complex,  expensive  and 
unruly  system  wherein  the  paperwork  requirements  are  the 
principal  priority  and  protecting  worker  safety  is  a  secondary 
consideration. 

Currently,  chemicals  covered  under  the  Hazard  Communication 
Standard  are  also  covered  under  the  Consumer  Product  Safety  Act 
and  the  Federal  Hazardous  Substance  Act.     The  demands  made  on 
small  businesses  to  meet  these  3  standards  are  all  different. 
Mr.  Chairman,  it  is  possible  to  request  so  much  information  from 
a  small  business  that  it  simply  cannot  digest  or  respond  to  the 
requirements. 
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In  the  real  world,  businesses  complying  with  the  Hazard 
Communication  Standard  face  staggering  problems.     For  example,  my 
Subcommittee  heard  from  a  pharmaceutical  distributor  who  must 
maintain  1,500  to  2,000  MSDS's  on  file  to  meet  the  requirements 
of  the  standard.    They  further  testified  that  to  comply  they  will 
have  to  spend  some  $16  million  dollars  each  year  to  send  out  10 
million  MSDS's  to  their  1,000  customers. 

We  also  heard  from  a  flower  grower  who  had  to  hire  an 
additional  full  time  employee  just  to  maintain  the  paperwork 
caused  by  the  standard. 

Some  businesses  can  afford  this  kind  of  additional  cost,  but 
not  many.    The  situation  reminds  me  of  the  soldier  who  argues 
that  a  village  has  to  be  destroyed  to  be  saved.    Mr.  Chairman,  we 
must  be  careful  to  avoid  destroying  the  village  in  the  effort  to 
save  the  villagers. 

0MB  estimates  that  the  Hazard  Communication  Standard  ranks 
as  the  6th  greatest  paperwork  intensive  requirement  ever 
developed.    Even  more  disturbing,  testimony  before  my 
Subcommittee  revealed  that  the  Material  Safety  Data  Sheets  that 
make  up  the  bulk  of  the  paperwork  burden  do  not  accomplish  what 
they  were  intended  to  accomplish.     In  short,  a  massive  burden  has 
been  laid  upon  the  backs  of  small  businesses  while  the  end  sought 
by  government  may  not  be  achieved.    My  Subcommittee  is  seeking  to 
verify  this  through  a  General  Accounting  Office  study. 

OSHA  has  made  efforts  to  correct  some  of  the  standard's  most 
obvious  faults  —  I  only  hope  that  they  will  continue  to  do  so. 
However,  these  efforts  have  come  about  only  after  the  small 
business  community  and  Congress  began  questioning  the 
justifications  for  the  standard  as  promulgated.    Indeed,  even  the 
AFL-CIO  objected  to  the  standard  because  it  placed  so  much  of  the 
employee  education  burden  on  the  regulated  businesses. 

Mr.  Chairman,  the  Paperwork  Reduction  Act  is  designed  to 
check  the  worst  bureaucratic  impulses  of  government.    The  legal 
standard  for  determining  whether  or  not  a  paperwork  requirement 
serves  a  useful  or  necessary  purpose  should  not  be  so  high  as  to 
render  the  goal  of  reducing  government  paperwork  meaningless. 
Proving  the  "practical  utility"  of  a  requirement  under  a  "clear 
and  convincing"  legal  standard  can  undercut  the  effectiveness  of 
the  proposed  "Office  of  Information  and  Resource  Management" 
(OIRM) . 

The  goal  of  paperwork  reduction  should  be  ending  costly 
duplication  in  government  information  requests.    Congress  should 
also  seek  to  ensure  that  the  information  and  paperwork  requested 
by  agencies  is  necessary  to  meet  the  stated  regulatory  end.  This 
was  not  the  case  with  the  Hazard  Communication  Standard  and  the 
Paperwork  Reduction  Act  Re-authorization  should  better  address 
these  concerns. 
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The  history  of  the  Hazard  Communication  Standard 
demonstrates  just  how  necessary  these  checks  on  government 
paperwork  requests  are. 

When  it  works  well,  the  Paperwork  Reduction  Act  balances  the 
competing  interests  of  the  public's  right  to  information  and  the 
business  community's  need  to  operate  as  free  from  government 
intrusion  as  possible.    The  end  goal  of  the  Paperwork  Reduction 
Act  Re-authorization  should  be  the  same. 

Thank  you  again,  Mr.  Chairman,  for  allowing  me  to  address 
this  Committee.     I  look  forward  to  working  with  you  and  the 
members  of  this  committee  as  you  examine  the  important  questions 
before  you. 
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Mr.  Conyers.  Thank  you,  Chairman  Sisisky.  You've  raised  an 
important  dimension  of  this  problem.  We're  grateful  to  you  for  it. 
Fd  like  to  just  ask  you  three  experienced  committee  chairmen  how 
can  we  deal  with  the  objections  which  suggest  the  changes  that  are 
being  contemplated  to  the  Paperwork  Reduction  Act  would  gut  it? 

And  also,  is  there  any  validity  to  the  fear  that  the  changes  that 
are  proposed  will  take  away  some  of  the  powers  of  the  Presidency 
and  the  executive  branch  and  the  way  the  President  operates? 

Mr.  Weiss.  Mr.  Chairman. 

Mr.  Conyers.  Chairman  Weiss. 

Mr.  Weiss.  My  testimony  and  the  legislation  that  I  propose  ad- 
dresses only  the  regulatory  review  aspects  of  OMB.  I  believe  Mr. 
Horton  in  his  statement  suggested  that  he  has  some  problems  with 
the  way  that  they've  been  exercising  that  authority.  I  think  that 
what  they've  done  is  without  authority  of  law,  and  so  I  don't  think 
that  that  set  of  recommendations  in  any  way  guts  the  Paperwork 
Reduction  Act.  I  think  that  it  would  go  a  long  way  toward  fulfilling 
the  basic  mandates  already  in  law. 

As  far  as  impinging  on  the  President's  authority,  I  think  that  it 
is  quite  clear  that  executive  privilege  applies  only  in  those  in- 
stances where  the  President  himself  has  been  involved.  That's  not 
suggested  in  any  of  these  cases.  OMB  is  strictly  acting  as  another 
regulatory  agency  and  I  think  that  it  is  reasonable  for  it  to  be 
bound  by  the  requirements  of  accountability  that  we've  tried  to 
build  into  it. 

Mr.  Conyers.  Thank  you  very  much.  Mr.  Wise. 

Mr.  Wise.  Mr.  Chairman,  I  agree  with  Chairman  Weiss.  In  my 
area,  and  I  appreciate  being  called  an  experienced  chairman — all  of 
4  months  at  this  point — I've  been  learning  all  the  time.  But  in  my 
role,  in  dealing  with  the  dissemination  of  information,  what  we  see 
is  OMB  is  already  there.  We're  not  trying  to  limit  the  power  of  the 
Executive. 

We're  simply  trying  to  direct  it  in  something  it's  already  doing. 
In  fact  if  we  do  not  act  in  this  area  that  I'm  talking  about,  the  Of- 
fice of  Information  and  Regulatory  Affairs — and  sometimes  there's 
more  information  disseminated  than  you  want  to  hear — what  you 
will  see  is  OMB  continuing  to  expand  in  ways  that  I  think  is  con- 
trary to  the  Freedom  of  Information  Act  and  the  congressional  in- 
tent. 

So  this  does  not  strip  the  President  of  authority;  rather,  it  simply 
codifies  and  gives  statutory  guidelines  to  what  they're  already 
doing. 

Mr.  Conyers.  Thank  you. 

Mr.  Sisisky.  Mr.  Chairman,  you'll  have  to  pardon  me.  I  think  I 
have  to  go  work  the  door  on  this  vote.  But  let  me  tell  you  this,  I'm 
not  that  well  acquainted  with  your  bill.  I  have  the  outline  before 
me  now.  I  will  get  acquainted  and  I  do  want  to  work  with  you. 

The  hazardous  communications  standard,  as  I  said  before,  every- 
body agrees  with.  But,  the  training  and  the  MSDS's  that  you  must 
have  is  where  the  paperwork  becomes  ridiculous.  A  refrigeration 
truck,  for  example,  carries  a  lot  of  things  in  it,  and  they  will  have 
to  have  these  MSDS's  on  board.  So  what  does  the  driver  do  but  put 
the  MSDS's  behind  his  seat.  He  couldn't  find  them  with  a  search 
warrant  if  he  had  to  in  case  of  an  emergency. 
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So  I  would  just  like  to  keep  the  law  where  it  says  paperwork  re- 
duction is  important.  I  mean,  you  know,  it's  not  just  a  slogan  but 
it  is  as  something  that  we  actually  can  do.  I  would  hope  that  I 
could  work  with  you. 

Mr.  Horton.  Before  you  leave,  let  me  say  this.  I  wish  you  had 
been  a  member  of  the  Commission,  because  what  you  just  testified 
to  is  the  reason  the  Commission  was  established,  and  why  we  cre- 
ated this  law.  What  you  have  said  today,  what  you  have  testified 
to  was  what  we  saw  instance  after  instance  after  instance — doctors 
who  couldn't  do  their  doctoring  because  they  had  to  fill  out  papers; 
administrative  organizations  which  couldn't  do  their  work  because 
of  all  the  paperwork  burdens. 

I  had  people  that  used  to  come  in  and  talk  to  me  about  the  fact 
that  they  had  to  hire  extra  people  just  to  fill  out  the  paperwork 
that  the  government  demanded  of  them,  and  that  cost  them  extra 
money.  They  couldn't  complete  the  forms  without  having  to  spend 
extra  money. 

These  were  the  reasons  why  the  Paperwork  Commission  was  cre- 
ated. You've  just  given  another  instance  and  we  have  to  ride  herd 
on  these  things  all  the  time.  I  want  to  commend  you  on  what  you 
have  said,  Mr.  Chairman. 

Mr.  Sisisky.  You  know,  I  just  read  this.  I  was  reading  it  last 
night,  the  report,  and  you  ought  to  read  it.  It's  interesting.  This 
was  from  a  subcontractor  here,  and  I'll  just  read  you  one  para- 
graph. 

"This  means  I  must  train  my  employees  not  to  drink  the  copier 
toner  in  my  xerox  machine.  I  must  train  my  employees  not  to  use 
hand  cleaner,  because  it  may  give  them  dry  skin,  and  I  must  train 
my  employees  not  to  eat  wallpaper,  because  it  gives  them  constipa- 
tion." 

I  mean  if  you  read  the  rules,  it's  all  in  there.  So  you've  got  a 
tough  job  ahead  of  you,  and  I  wish  you  luck,  and  I'd  be  more  than 
happy  to  work  with  you  on  the  law  as  it  relates  to  small  business. 

Mr.  Conyers.  Well,  here  we  have  you  pointing  out  that  the  pa- 
perwork reductions  for  small  business  have  not  been  effective.  We 
have  Chairman  Weiss  pointing  out  that  too  much  time  has  been 
put  in  regulatory  review  activities.  Couldn't  we  help  them  find  com- 
mon ground  in  OMB  by  taking  some  off  of  this  end  and  putting  it 
on  this  end,  and  maybe  it  will — this  ship  will  move  forward  a  little 
bit  better?  Well,  that's  the  impression  that  I  have. 

Mr.  Weiss.  That's  a  very  Solomonic  recommendation,  Mr.  Chair- 
man. 

Mr.  Conyers.  Well,  someone  has  to  give  these  recommendations 
and  policies  from  on  high  when  you're  not  in  the  Chair,  Mr.  Weiss. 
Let's  take  a  recess  for  voting  purposes. 

Mr.  Horton.  I  just  have  a  couple  

Mr.  Conyers.  Well,  maybe  we  can  finish  up. 

Mr.  Horton.  I  just  have  a  couple  of  questions,  and  then  they 
won't  have  to  come  back. 

Mr.  Conyers.  All  right. 

Mr.  Horton.  First  of  all,  I  want  to  indicate  that  I  don't  basically 
disagree  with  anything  that's  been  said  here.  As  I  said  in  my  state- 
ment, I  think  we  have  to  look  at  that.  Bob,  in  connection  with  your 
bill  and  in  the  proposed  draft,  you  vest  the  responsibility  for  issu- 
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ing  uniform,  technical  standards  for  compact  disk  and  other  tech- 
nologies to  OMB.  Why  did  you  do  this  with  OMB  and  not  with  the 
National  Institute  of  Standards  and  Technology? 

Mr.  Wise.  We  did  that  because  it's  a  Governmentwide  problem, 
because  OMB  is  where  it's  been,  and  because  OMB's  doing  it  any- 
how. What  particularly  concerned  me  was  the  directive  that  OMB 
had  issued  and  now  has  withdrawn,  saying  that  agencies  could 
issue  the  CD-ROM  disks  but  not  the  basic  software  and  retrieval 
mechanisms  necessary  to  use  the  disk. 

So  what  we're  trying  to  do  here  is  to  get  to  where  it  is — where 
the  power  has  gravitated  to  and  then  give  it  some  proper  direction. 
It  seems  to  me  that  OMB  is  the  one  that  dealt  more  with  Govern- 
mentwide problems. 

Mr.  Horton.  Well,  I  do  think  it  is  important  for  us  to  take  ad- 
vantage of  new  technologies,  and,  of  course,  when  we  authorized 
this  Paperwork  Reduction  Act  of  1980,  many  of  the  new  tech- 
nologies had  not  even  been  developed.  I  think  it  is  incumbent  on 
us  and  the  Congress  and  then  the  Executive  to  utilize  these  new 
technologies. 

Computers,  for  example,  weren't  nearly  what  they  are  today. 
Oval  disks  and  many  other  things  are  a  completely  different  tech- 
nology than  what  we  had.  So  I  agree  with  you.  I  think  that  it  is 
important  for  us  to  take  that  into  consideration  as  we  talk  through 
this  problem  of  reauthorization. 

Thank  you,  Mr.  Chairman. 

Mr.  Wise.  I'd  just  like  to  say,  Frank,  that  I've  been  amazed  as 
I've  come  into  this  chairmanship,  at  learning  just  what  you've  said 
about  the  information  explosion,  the  technology  that's  developed. 
The  FOIA,  when  it  was  created  20  years  ago,  never  envisioned  the 
kind  of  information  that's  available  today,  nor  the  formats. 

FOIA  is  basically  built  around  hard  copy,  paper  with  printing  on 
it  

Mr.  Horton.  Right. 

Mr.  Wise.  And  here  now  we  have  most  of  our  information  on  a 
disk  which  are  electronic  impulses  on  a  disk.  Do  you  have  a  right 
to  be  able  to  retrieve  that  information?  Do  you  have  a  right  to  all 
the  information  and  then  the  ability  to  retrieve  it,  or  do  you  have 
to  ask  for  specific  pieces  of  information,  and  depend  upon  them  to 
be  printed. 

This  is  becoming  more  and  more  an  issue  and  we're  seeing  differ- 
ing interpretations  in  different  agencies,  and  it  seemed  to  me  it 
was  necessary  to  bring  it  together. 

Mr.  Horton.  Thank  you. 

Mr.  Conyers.  Thank  you  very  much,  gentlemen.  We'll  take  a  re- 
cess until  the  conclusion  of  this  recorded  vote. 
[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 

Our  next  witness  is  Chairman  Henry  Waxman  from  the  24th 
District  of  Los  Angeles,  CA,  who  has  been  chairman  of  the  impor- 
tant Health  and  Environment  Subcommittee  of  the  Energy  and 
Commerce  Committee  since  1979.  His  subcommittee  oversees  all 
Federal  health  programs,  ranging  from  Medicare  and  AIDS  re- 
search to  the  Food  and  Drug  Administration.  The  activities  of  the 
Executive  Office  of  the  President,  under  the  auspices  of  the  Paper- 
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work  Reduction  Act,  often  impact  the  administration  of  these  pro- 
grams, and  I  might  say  that  there  is  no  one  who  has  brought  more 
commitment  and  dedication  to  representing  the  public  and  the 
consumer  interests  on  these  very  important  health  and  environ- 
mental questions  than  the  subcommittee  chairman  and  friend  now 
before  us,  Henry  Waxman. 

We  welcome  you  to  this  subcommittee. 

STATEMENT  OF  HON.  HENRY  A.  WAXMAN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA,  AND 
CHAIRMAN,  SUBCOMMITTEE  ON  HEALTH  AND  THE  ENVI- 
RONMENT, COMMITTEE  ON  ENERGY  AND  COMMERCE 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Chairman.  Thank  you 
for  your  kind  words. 

I  would  like  to  express  to  you  that  our  committee  has  broad  ju- 
risdiction over  Federal  health  agencies  and  programs.  All  these 
agencies  and  programs  are  affected  in  some  way  by  the  administra- 
tion of  the  Paperwork  Reduction  Act  by  the  Office  of  Management 
and  Budget,  and  today,  I  would  like  to  just  point  out  some  exam- 
ples where  we  think  this  has  been  a  detrimental  and  intrusive  ef- 
fect. 

The  first  and  most  obvious  is  the  poorly  understood  and  devel- 
oped information  collection  budget  process.  This  process  was  origi- 
nally intended  to  give  some  control  and  predictability  to  the 
amount  of  information  gathered  by  the  Federal  Government,  but  as 
it  has  been  interpreted  and  implemented,  this  so-called  information 
budgeting  has  reached  a  state  of  virtual  gridlock. 

Requiring  that  information  requests  be  planned  a  year  in  ad- 
vance in  unrealistic.  Requiring  that  there  be  a  5-percent  reduction 
in  overall  information  requests  each  year  is  outrageous.  Particu- 
larly in  the  field  of  health  and  environment  information  requests, 
this  makes  no  sense.  Does  this  mean  that  someday  we  will  not  be 
able  to  ask  any  questions  about  health  matters  at  all?  New  issues 
arise  every  year  and  our  need  for  up  to  date  health  information  is 
crucial.  The  fact  that  these  new  issues  arise,  whether  toxic  waste 
or  AIDS,  does  not  mean  that  we  need  any  less  information  about 
classic  public  health  problems  like  immunization  status  or  prenatal 
care. 

Let  me  give  you  a  specific  example  of  OMB's  misuse  of  its  paper- 
work clearance  authority,  as  demonstrated  by  a  1986  report  pre- 
pared at  the  request  of  the  Energy  and  Commerce  Subcommittee 
on  Oversight  and  Investigations  entitled  "OMB  Review  of  CDC  Re- 
search: Impact  of  the  Paperwork  Reduction  Act." 

The  report  documented  how  OIRA  interfered  with  the  substance 
of  CDC's  research  in  numerous  cases,  including  proposed  studies  of 
the  health  effects  of  dioxin  and  the  potential  reproductive  hazards 
of  video  display  terminals.  In  each  case,  scientifically  untutored 
OMB  officials  sought  to  second-guess  the  professional  judgment  of 
agency  scientists  and  multidisciplinary  panels  of  outside  experts. 

The  report  also  shows  that  OIRA  used  the  Paperwork  Reduction 
Act  to  discriminate  against  certain  kinds  of  research.  OMB  officials 
were  seven  times  more  likely  to  reject  CDC's  environmental  and  oc- 
cupational health  research  projects  and  research  relating  to  infec- 
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tions  or  other  disease  processes.  CDC  studies  on  reproductive  haz- 
ards also  were  treated  unfavorably  by  OMB. 

Finally,  I  would  like  to  tell  you  about  a  practice  which  came  to 
light  in  one  of  our  subcommittee  hearings  on  health  financing  in 
1985.  During  a  question-and-answer  period  with  two  witnesses,  the 
subcommittee  learned  the  extent  of  OMB's  intrusion  into  one  agen- 
cy's legislatively-mandated  areas  of  responsibility. 

In  1981,  Congress  passed  a  law  that  would  allow  States  to  use 
Medicaid  funds  to  pay  for  services  that  would  keep  people  out  of 
nursing  homes  and  institutions  under  a  program  called  the  Home 
and  Community  Waivers  Services,  or  the  2176  waiver.  The  director 
of  a  medical  assistance  program  in  one  State  that  had  applied  for 
a  2176  waiver  testified  how  a  representative  of  OMB  came  to  her 
State  one  day  asking  questions  about  the  effect  of  expenditures  in 
other  Federal  programs  that  were  technically  irrelevant  to  the  ap- 
proval of  the  Medicaid  waiver.  As  this  witness  said,  "I  believe  OMB 
is  on  record  as  being  opposed  to  the  waivers,  and  this  was  an  at- 
tempt to  gather  information  to  substantiate  their  reasons  for  being 
opposed." 

The  fact  is  that  in  this  case  OMB  is  completely  overstepping  its 
authority  under  the  Paperwork  Reduction  Act  by  investigating  and 
intimidating  legitimate  State  requests  for  Federal  funds.  Further- 
more, these  kinds  of  actions  by  OMB  only  serve  to  undercut  the  re- 
sponsibility that  Congress  has  given  agencies  to  run  their  program. 
It  is  essential  that  Congress  move  forward  promptly  to  clearly  de- 
fine OMB's  role  and  limit  the  kind  of  hyper-micromanagement  that 
has  become  an  impediment  to  the  normal  functioning  of  Govern- 
ment agencies. 

In  the  original  legislation,  Congress  did  emphasize  that  none  of 
the  act's  provision  should  be  interpreted  as  increasing  or  decreas- 
ing the  authority  of  OMB  with  respect  to  the  substantive  programs 
of  departments,  agencies,  and  office.  I  hope  the  inquiry  of  this  com- 
mittee will  move  us  closer  to  the  original  intent  of  that  legislation. 

Mr.  Chairman,  your  efforts  to  reform  the  Paperwork  Reduction 
Act  are  greatly  appreciated  by  your  colleagues.  We  look  forward  to 
the  much-needed  changes  in  this  area. 

[The  prepared  statement  of  Mr.  Waxman  follows:] 
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I'd  like  to  thank  you,  Mr.  Chairman,  for  inviting  me  here 
today,  and  I  want  to  express  my  appreciation  to  you  for  holding 
these  hearings.     As  you  mentioned,  the  Subcommittee  that  I  chair 
has  broad  jurisdiction  over  Federal  health  agencies  and  programs: 
All  these  agencies  and  programs  are  affected  in  some  way  by  the 
administration  of  the  Paperwork  Reduction  Act  by  the  Office  of 
Management  and  Budget.     Today,  I'd  just  like  to  point  out  some 
examples  where  we  think  this  has  a  detrimental  and  intrusive 
effect. 


Information  Collection  Budget 

The  first  and  most  obvious  is  the  poorly  understood  and 
developed  Information  Collection  Budget  process.     This  process  was 
originally  intended  to  give  some  predictability  to  and  control  of 
the  amount  of  information  gathering  by  the  Federal  government.  But, 
as  it  has  been  interpreted  and  implemented,  this  so-called 
"information  budgeting"  has  reached  a  state  of  virtual  gridlock. 
OMB  information  budgeting  instructions  are  postponed  repeatedly. 
Requiring  that  information  requests  be  planned  a  year  in  advance  is 
unrealistic.     Requiring  that  there  be  a  five-percent  reduction  in 
overall  information  requests  each  year  is  outrageous.  Particularly 
in  the  field  of  health  and  environment  information  requests,  this 
makes  no  sense.     Does  this  mean  that  some  day,  we  won't  be  able  to 
ask  any  questions  about  health  matters  at  all?    New  issues  arise 
every  year  in  our  need  for  health  information.     The  fact  that  these 
new  issues  arise — whether  toxic  waste  or  AIDS — does  not  mean  that 
we  need  any  less  information  about  classic  public  health  problems, 
like  immunization  status  or  pre-natal  care. 

Additionally,   I  would  note  that  the  statutory  time  frames  for 
OMB  review  of  agency  actions  are  now  honored  in  the  breach  if 
honored  at  all.     While  the  statute  assumes  that  a  review  will  be 
accomplished  within  a  period  under  60  days,  that  ceiling  has  become 
a  floor.    Thirty-day  extensions  are  routine,  often  without  notice 
to  the  agency  that  is  attempting  to  implement  other  laws.     On  top 
of  such  extensions  is  the  checkmate  of  regulation — the  forced 
withdrawal  or  dismissal  of  the  proposal  when  OMB  still  "has 
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questions."    The  result,  of  course,   is  that  no  real  time  limits 
apply  to  OMB  and  that  agency  efforts  may  be  needlessly  (or,   in  some 
cases,  pointedly)  delayed  or  derailed. 


OMB  and  Scientific  Research 

Let  me  give  you  a  specific  example  of  OMBs  misuse  of  its 
paperwork  clearance  authority,  as  demonstrated  by  a  1986  report, 
prepared  at  the  request  of  the  Energy  and  Commerce  Subcommittee  on 
Oversight  and  Investigations.     This  report,  entitled  "OMB  Review  of 
CDC  Research:     Impact  of  the  Paperwork  Reduction  Act,"     is  based  on 
a  technical  analysis  of  documents  provided  by  the  Centers  for 
Disease  Control,  and  it  evaluated  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  paperwork  reviews  of  proposed  CDC 
research  projects  from  January  1984  to  March  1986. 

The  report  documented  how  OIRA  interfered  with  the  substance 
of  CDC's  research  in  numerous  cases,   including  proposed  studies  of 
the  health  effects  of  dioxin  and  of  the  potential  reproductive 
hazards  of  video  display  terminals.     In  each  case,  scientifically 
untutored  OMB  officials  sought  to  second-guess  the  professional 
judgements  of  agency  scientists  and  multi-disciplinary  panels  of 
outside  experts. 

The  report  further  showed  that  OIRA  used  the  Paperwork 
Reduction  Act  to  discriminate  against  certain  kinds  of  research. 
OMB  officials  were  seven  times  more  likely  to  reject  CDC's 
environmental  and  occupational  health  research  projects  than 
research  relating  to  infections  or  other  disease  processes.  CDC 
studies  on  reproductive  hazards  also  were  treated  unfavorably  by 
OMB. 

The  CDC  report  documents  a  clear  perversion  of  the  purposes  of 
the  Paperwork  Reduction  Act.     Rather  than  minimizing  the  costs  of 
information  collection,  the  paperwork  review  process  resulted  in  a 
significant  diversion  of  tax  dollars  from  productive  public  health 
research  into  non-productive  paper-pushing  and  additional 
contracting  expenses.     Rather  than  protecting  the  public  against 
unnecessary  governmental  intrusion,  the  OMB  delayed,   impeded  and 
thwarted  governmental  research  efforts  designed  to  respond  to 
public  demands  for  answers  to  serious  health  questions. 


OMB  and  Medicaid  Program  Review 

Finally,  I'd  like  to  tell  you  about  a  practice  which  came  to 
light  in  one  of  our  Subcommittee  hearings  on  health  financing  in 
1985.     During  a  question  and  answer  period  with  two  witnesses,  the 
Subcommittee  learned  the  extent  of  OMB's  intrusion  into  one 
agency's  legislatively  mandated  areas  of  responsibility.     In  1981, 
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Congress  passed  a  law  that  would  allow  States  to  use  Medicaid  funds 
pay  for  services  that  would  keep  people  out  of  nursing  homes  and 
institutions  under  a  program  called  the  Home  and  Community-Based 
Services  Waiver,  or  the  2176  waiver. 

The  director  of  medical  assistance  program  in  one  State  that 
had  applied  for  a  2176  waiver  testified  how  a  representative  of  OMB 
came  to  her  State  one  day,  asking  questions  about  the  effect  of 
expenditures  in  other  Federal  programs  that  were  technically 
irrelevant  to  the  approval  of  the  Medicaid  waiver.     As  this  witness 
said,  "I  believe  [OMB]  is  on  record  as  being  opposed  to  the  waivers 
and  that  this  was  an  attempt  to  gather  information  to  substantiate 
their  reasons  for  being  opposed." 

The  fact  is,  in  this  case,  OMB  is  completely  overstepping  its 
authority  under  the  Paperwork  Reduction  Act  by  investigating  and 
intimidating  legitimate  State  requests  for  Federal  funds. 
Furthermore,  these  kinds  of  actions  by  OMB  only  serve  to  undercut 
the  responsibility  that  Congress  has  given  agencies  to  run  their 
programs . 

It  is  essential  that  Congress  move  forward  promptly  to  clearly 
define  OMBs  role  and  limit  the  kind  of  hyper  micro-management  that 
has  become  an  impediment  to  the  normal  functioning  of  government 
agencies.     In  the  original  legislation,  Congress  did  emphasize  that 
none  of  the  Act's  provisions  should  be  interpreted  as  increasing  or 
decreasing  the  authority  of  OMB  with  respect  to  the  substantive 
programs  of  departments,  agencies  and  office.     I  hope  that  the 
inquiry  of  this  Committee  will  move  us  closer  to  the  original 
intent  of  that  legislation. 

Mr.  Chairman,  your  efforts  to  reform  the  Paperwork  Reduction 
Act  are  greatly  appreciated  by  your  colleagues,  and  we  look  forward 
to  some  much-needed  change  in  this  area. 
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Mr.  Conyers.  Thank  you  very  much,  Henry. 

I  believe  that  the  recommendations  of  the  act  that  we  put  for- 
ward do  not  challenge  the  President's  prerogative  to  review  agency 
work.  What  we  have  called  for  is  visible  public  procedures  for  OMB 
to  follow  in  reviewing  information  collection  proposals,  as  well  as 
regulatory  activity. 

Do  you  believe  that  the  recommendations  that  are  before  this 
subcommittee  will  somehow  diminish  the  power  of  the  executive 
branch? 

Mr.  Waxman.  Well,  I  have  not  reviewed  them  in  detail,  but  from 
what  I  understand  of  the  recommendations  before  this  subcommit- 
tee, that  would  not  be  the  case. 

Mr.  Conyers.  If  you  find  that  they  are  burdensome,  would  you 
please  advise  us  so  that  we  can  make  any  appropriate  adjustments 
that  you  would  recommend  based  on  your  rather  lengthy  experi- 
ence with  OMB  and  OIRA? 

Mr.  Waxman.  I  thank  you  for  that  invitation.  I  am  going  to  have 
the  staff  continue  to  monitor  it  and  give  your  staff  people  our  sug- 
gestions on  any  changes  in  this  legislation. 

Mr.  Conyers.  Good.  Thanks. 

Mr.  Horton. 

Mr.  Horton.  I  do  not  have  any  questions,  but  Henry,  I  do  thank 
you  for  your  testimony.  I  think  it  is  relevant,  and  I  think  it  is  im- 
portant that  we  look  at  that  as  one  of  the  aspects  of  the  proposals 
that  we  have  before  us. 

As  I  said  earlier,  before  you  came,  I  have  some  questions  about 
OIRA's  role.  I  think  it  is  important  that  it  be  centrally-located  in 
OMB  to  oversee  the  provisions  of  the  Paperwork  Reduction  Act,  but 
some  of  this  regulatory  reform  that  was  put  in  by  way  of  Executive 
orders,  I  think,  needs  to  be  scrutinized. 

I  would  point  out  that  we  have  a  different  administration  under 
the  new  Director  of  OMB,  Dick  Darman,  than  what  we  had  under 
Jim  Miller  and  under  the  past  administration,  and  I  know  Mr. 
Darman  has  indicated  his  willingness  to  work  and  to  try  to  cooper- 
ate with  us  with  regard  to  some  of  the  points  that  you  have  made 
and  other  congressional  committee  chairmen  have  made  today.  So, 
I  think  it  is  important  that  we  look  at  this,  and  I  think  this  is  a 
valuable  contribution  to  the  work  of  the  subcommittee. 

Thank  you. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  Conyers.  Thank  you  very  much,  Henry. 

Our  next  congressional  witness  is  a  former  member  of  this  com- 
mittee, the  gentleman  from  Texas,  Mr.  DeLay,  and  we  invite  him 
to  join  us  now  in,  among  other  things,  his  capacity  as  chairman  of 
the  House  Republican  Task  Force  on  Competitiveness,  which  has 
studied  some  of  our  Government's  policies  to  determine  how  the 
Government  paperwork  burden  has  effected  the  improvement  and 
expansion  of  American  industry. 

The  gentleman,  now  a  witness,  commissioned  a  study  with  the 
GAO  on  the  paperwork  burden  imposed  by  the  Federal  Govern- 
ment, which  was  transmitted  to  this  committee  only  last  week,  and 
we  would  welcome  any  elaboration  of  that  study  and  any  other  re- 
lated comments  that  you  might  want  to  bring  to  this  hearing. 

Welcome. 
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STATEMENT  OF  HON.  TOM  DeLAY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS,  AND  CHAIRMAN, 
HOUSE  REPUBLICAN  TASK  FORCE  ON  COMPETITIVENESS 

Mr.  DeLay.  Thank  you,  Mr.  Chairman.  I  appreciate  what  your 
committee  is  doing  here  today.  Being  a  former  member  of  this  com- 
mittee, I  miss  the  work  that  it  does  because  I  know  the  importance 
of  the  Government  Operations  Committee's  work.  I  appreciate  the 
chairman  and  the  vice  chairman,  Mr.  Horton,  for  the  opportunity 
to  speak  today  and  I  appreciate  all  the  courtesies  you  extend  to  me. 

As  chairman  of  the  House  Republican  Task  Force  on  Competi- 
tiveness, I  take  great  interest  in  policies  that  impact  America's 
ability  to  compete  with  foreign  firms  and  which  may  reduce  the 
standard  of  living  of  our  people.  Paperwork  burdens  imposed  by  the 
Federal  Government  on  the  American  people  and  their  businesses 
are  a  tremendous  handicap  to  our  productivity  and  to  our  competi- 
tiveness strengths. 

With  this  in  mind,  I  feel  that  the  Office  of  Information  and  Regu- 
latory Affairs  within  OMB  should  be  allowed  to  continue  their  over- 
sight on  paperwork  burdens  and  regulations.  I  also  believe  that 
they  should  be  funded  and  staffed  so  as  to  enhance  those  efforts. 
Without  OIRA  preventing  the  implementation  of  many  of  the 
overburden  some  regulations,  I  feel  that  this  economy  would  be  far 
behind  in  world  competition. 

Paperwork  burdens  do  not  go  unnoticed  by  the  American  people. 
Just  a  short  time  ago  the  public  outcry  over  the  W-4  forms  forced 
the  IRS  to  redesign  and  reissue  the  form.  More  recently  the  current 
furor  over  section  89  and  its  repeal  is  a  direct  result  of  the  paper- 
work burden  associated  with  compliance. 

As  you  know,  I  transmitted  to  this  committee  last  Thursday  a 
factsheet  on  the  issue  of  paperwork  prepared  at  my  request  by 
GAO.  This  study  covered  dozens  of  abuses  throughout  the  system 
perpetrated  primarily  by  the  departments  and  agencies  that  report 
to  OMB  on  the  burdens  they  are  imposing  on  the  American  public. 

According  to  GAO  on  page  10  of  the  report,  "The  apparent 
changes  in  reported  burden  between  1980  and  1987  are  largely  at- 
tributable to  changes  in  the  way  OMB  accounts  for  Federal  paper- 
work burden.  These  accounting  procedures  do  not  always  reflect 
real  changes  in  the  amount  of  burden  imposed  on  the  public." 

These  accounting  gimmicks  that  have  been  uncovered,  in  the 
very  limited  GAO  study,  would  suggest  a  rampant  disregard  for  pa- 
perwork limits  throughout  our  Government.  I  draw  your  attention 
to  the  many  footnotes  throughout  the  study  which  detail  the  abuses 
uncovered  by  GAO.  Attached  at  this  point  in  my  testimony  on 
pages  7  through  11  I  have  included  a  copy  of  a  list  of  agency  and 
department  burden  estimates  for  the  standard  and  optional  Form 
SF1035. 

As  you  will  note  on  page  10,  the  Department  of  Transportation 
estimates  that  the  form  takes  6  minutes  to  complete,  while  the  De- 
partment of  Energy  estimates  that  the  same  form  takes  almost 
40,000  hours.  This  is  due  to  the  fact  that  although  burden  esti- 
mates are  intended  to  include  the  time  it  takes  to  gather  the  data 
for  the  form,  the  estimates  are  often  only  the  time  it  takes  to  phys- 
ically fill  in  the  blanks  of  the  form. 
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I  would  hope  that  this  committee  would  keep  these  examples  in 
mind  as  it  considers  the  reauthorization  of  the  Paperwork  Reduc- 
tion Act. 

At  this  point  in  my  submitted  testimony  I  will  offer  some  sugges- 
tions that  I  recommend  for  inclusion  in  the  bill  you  are  considering. 

Mr.  Chairman,  another  problem  in  the  burden  accounting  system 
that  I  want  to  bring  to  your  attention  involves  the  burden  base 
used  by  the  agencies  and  departments  against  which  they  measure 
their  annual  burden  reduction.  This  base  can  be  termed  a  floating 
base  because  it  can  change  from  year  to  year  with  no  effect  on  the 
reported  burden  reduction  by  that  agency. 

For  instance,  as  is  shown  on  the  following  pages  here  in  my  testi- 
mony, the  Department  of  Commerce  reported  a  4.9  percent  reduc- 
tion in  their  5.752  million  hour  base  during  1987.  However,  they 
began  fiscal  year  1988  with  an  adjusted  base  of  11.692  million 
hours.  In  other  words,  the  Commerce  shows  a  203  percent  increase 
in  burden  as  a  4.9  percent  reduction. 

Mr.  Conyers.  How  do  you  manage  those  kind  of  arithmetical 
computations? 

Mr.  DeLay.  You  can  look  at  the  information  collection  budget  of 
the  United  States,  fiscal  year  1988,  and  it  is  in  my  remarks.  Under 
Department  of  Commerce,  their  1986  base  that  they  are  using  as 
determination  of  reduction  is  5,752,000  hours.  If  you  pick  up  next 
year's  information  collection  budget  for  1989,  which  is  also  in  my 
testimony,  the  Department  of  Commerce  1987  base,  11,692,000 
hours. 

Mr.  Conyers.  So  what  happened? 

Mr.  DeLay.  It  is  a  floating  base.  They  sent  out  twice  as  many 
forms  and  used  that  as  the  base.  What  if  we  sent  out  twice  as 
many  forms?  Then  that  is  the  base  we  are  going  to  use  rather  than 
look  at  the  real  burden  on  the  person  that  has  to  fill  it  out. 

I  would  like  to  now  turn  my  remarks  to  the  subject  of  the  proper 
role  of  the  OIRA  and  the  funding  you  are  going  to  authorize  in  this 
committee.  Some  have  blamed  OIRA  for  undermining  agency  regu- 
latory mandates  which  lie  outside  the  scope  of  the  Paperwork  Re- 
duction Act.  I  have  grave  concerns  about  this  committee  limiting 
the  role  of  OIRA  and  protecting  the  public  from  unwieldy  bureau- 
crats and  regulatory  paperwork  burdens.  Without  OIRA,  the  Fed- 
eral bureaucracy  has  no  checks  or  balances  in  issuing  regulations 
and  imposing  such  burdens. 

Mr.  Chairman,  I  hope  this  committee  will  remain  mindful  of  the 
negative  effect  that  regulatory  and  paperwork  burdens  have  on  our 
small  and  minority-owned  businesses  and  the  role  OIRA  plays  in 
reducing  or  limiting  these  burdens.  I  have  the  largest  chemical 
plant  in  the  Nation  in  my  district  in  Texas,  Dow  Chemical  Co.  Gov- 
ernment paperwork  costs  Dow  millions  of  dollars  each  year  and 
negatively  impacts  its  international  competitiveness.  Dow,  how- 
ever, is  a  multibillion  dollar  corporation  and  can  much  better  afford 
such  burdens  than  can  the  small  or  minority-owned  businessman 
that  is  struggling  to  gain  a  market  share  in  big  conglomerates. 

In  conclusion,  Mr.  Chairman,  I  beseech  you  to  be  mindful  of  this 
hidden  tax  on  our  people  and  our  competitiveness.  This  committee 
can  do  so  much  to  help  our  economy  and  America's  working  class 
by  implementing  accountability  within  the  departments  and  agen- 
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cies  for  the  burdens  they  impose  on  our  people.  Doing  so  would  be 
compassionate,  procompetitive  and  economically  progressive,  and  I 
have  a  full  testimony  I  request  you  to  enter  in  trie  record. 
[The  prepared  statement  of  Mr.  DeLay  follows:] 
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Government  Operations  Subcommittee  on  Legislation  and  National  Security 


As  Chairman  of  the  House  Republican  Task  Force  on  Competitiveness,  I 
take  great  interest  in  policies  that  impact  America's  ability  to  compete  with 
foreign  firms  and  which  may  reduce  the  standard  of  living  of  our  people. 

Paperwork  burdens  imposed  by  the  federal  government  on  the  American 
people  and  their  businesses  are  a  tremendous  handicap  to  our  productivity  and 
to  our  competitive  strengths.  Recognizing  this,  President  Carter  enacted  the 
Paperwork  Reduction  Act  which  you  are  now  reauthorizing  for  the  second  time. 
The  Act  gave  the  Office  of  Management  and  Budget  the  responsibility  of 
implementing  reductions  in  the  burdens  imposed  on  our  citizens  and  businesses 
by  departments  and  agencies.  In  my  judgment,  the  reauthorization  of  this  Act 
presents  the  most  important  opportunity  yet  this  Congress  has  to  assist  our 
businesses  in  becoming  more  competitive.  Furthermore,  I  feel  that  OMB  and 
its  Office  of  Information  and  Regulatory  Affairs  should  be  allowed  to  continue 
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their  oversight  of  paperwork  burdens  and  regulations  and  should  be  better 
funded  and  staffed  so  as  to  enhance  these  efforts.  Without  OIRA  preventing 
the  implementation  of  many  of  the  over-burdensome  regulations,  I  feel  that  this 
economy  would  be  far  behind  in  world  competition. 

It  has  been  very  soundly  estimated  that  paperwork  burdens  imposed  on 
businesses  alone  cost  billions  more  than  what  those  corporations  pay  in 
corporate  income  taxes  --  an  astounding  figure  of  over  $166  billion  annually, 
and  this  burden  does  not  go  unnoticed  by  the  American  people.  Just  a  short 
time  ago,  the  public  outcry  over  the  W-4  form  forced  the  IRS  to  redesign  and 
reissue  the  form,  and  more  recently,  the  current  furor  over  Section  89  and  its 
repeal  is  a  direct  result  of  the  paperwork  burden  associated  with  compliance. 
The  Internal  Revenue  Service  estimates  that  it  takes  10-12  hours,  on  average, 
to  fill  out  the  paperwork  required  by  section  89.  However,  the  Small  Business 
Administration  and  the  Chamber  of  Commerce  more  realistically  estimate  that 
it  takes  300  hours,  on  average,  to  fill  out  the  paperwork.  This  difference  in 
estimating  burdens  is  an  issue  I  will  discuss  at  greater  length  below. 
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GAP  PAPERWORK  STUDY 

As  you  know,  I  transmitted  to  this  committee  last  Thursday  a  fact  sheet 
on  the  issue  of  paperwork  prepared  at  my  request  by  the  General  Accounting 
Office.  That  study  represents  the  first  part  of  a  series  of  studies  on  this  issue. 
This  first  portion  studies  paperwork  burdens  by  looking  only  at  the  OMB 
Information  Collection  Budget  and  the  Reports  Management  System;  the  GAO 
did  not  assess  the  validity  of  OMB  information  on  the  whole.  What  the  GAO 
did  do,  however,  was  to  uncover  dozens  of  abuses  throughout  the  system 
perpetrated  primarily  by  the  departments  and  agencies  that  report  to  OMB  on 
the  burdens  they  are  imposing  on  the  American  public.  According  to  GAO  on 
page  10  of  the  report,  "...the  apparent  changes  in  reported  burden  between  1980 
and  1987  are  largely  attributable  to  changes  in  the  way  OMB  accounts  for 
federal  paperwork  burden.   These  accounting  procedures  do  not  always  reflect 
real  changes  in  the  amount  of  burden  imposed  on  the  public." 

These  accounting  gimmicks  uncovered  in  that  very  limited  study  would 
suggest  a  rampant  disregard  for  paperwork  limits  throughout  the  government. 
I  draw  your  attention  to  the  many  footnotes  throughout  the  study  which  detail 
the  abuses  uncovered  by  GAO.  Allow  me  to  list  a  few  examples  : 

1.      The  Department  of  Health  and  Human  services  reclassified  two  of 
their  forms  into  the  category  of  "standard  and  optional"  which 
OMB  does  not  count  in  their  burden  totals.  These  forms  were  not 
standard  or  optional;  they  were  mandatory.  The  only  reason  they 
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were  reclassified  into  the  standard  and  optional  category  was  to 
reduce  their  reported  paperwork  burden  by  64  million  hours  --  the 
equivalent  of  32,000  full  time  jobs! 

2.  Since  1986,  much  of  the  DOD-related  information  collection  activity 
previously  counted  under  the  Defense  Federal  Acquisition 
Regulation  Supplement  has  not  been  counted  in  the  Information 
Collection  Budget.  Together  with  a  reestimate  of  burden  and  a 
small  real  reduction,  DOD  was  able  to  falsely  claim  a  163.5 
million  hour  reduction  ~  the  equivalent  of  almost  82,000  full  time 
jobs! 

3.  The  Federal  Trade  Commission  was  able  to  reduce  its  burden  by 
30  million  hours  by  allowing  two  of  their  labeling  requirements  to 
"expire"  on  OMB's  books  even  though  the  requirements  remained 
for  the  public.   15,000  private  sector  jobs  are  devoted  to  this 
labeling  requirement. 

4.  Of  the  299  million  hours  of  burden  reduction  reported  by  DOD 
between  1985  and  1987,  237  million  were  due  to  mere  accounting 
changes,  not  a  real  reduction  in  burden. 

Further  highlighting  the  deceptive  practices  in  estimating  burden,  I 
would  have  you  pay  particular  attention  to  the  forms  known  as  "standard  and 
optional"  mentioned  above  in  the  HHS  example.  This  class  of  forms  is  not 
counted  in  burden  totals  which  inherently  gives  the  agencies  an  incentive  to 
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put  as  many  forms  into  this  category  as  possible.  Attached  at  this  point  in  my 
testimony  on  pages  7  through  11,  I  have  included  a  copy  of  a  list  of  agency 
and  department  burden  estimates  for  "standard  and  optional"  forms.  The 
tabulation  of  reported  burdens  on  pages  10  and  11  are  for  the  form  "SF  1035  - 
Public  voucher  for  purchases  and  services  other  than  personal-  continuation 
sheet."  As  you  will  note,  the  Department  of  Transportation  estimates  that  the 
form  takes  6  minutes  to  complete  while  the  Department  of  Energy  estimates 
that  the  same  form  takes  almost  40,000  hours.   This  is  due  to  the  fact  that, 
although  burden  estimates  are  intended  to  include  the  time  it  takes  to  gather 
the  data  for  the  form,  the  estimates  are  often  only  the  time  it  takes  to 
physically  fill  in  the  blanks  of  the  form.   Furthermore,  agencies  have  a  great 
incentive  to  underestimate  the  burdens  associated  in  their  forms.  Apparently, 
the  individual  at  the  Department  of  Energy  chose  to  be  truthful  in  his 
estimation. 
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I  would  hope  that  this  committee  would  keep  these  examples  in  mind  as 
it  considers  the  reauthorization  of  the  Paperwork  Reduction  Act.  Subsequently, 
I  would  submit  that  the  final  bill  reported  out  of  this  committee  should  include: 

(1)  a  system  of  standardized  procedures  and  methodologies  for 
estimating  the  paperwork  burden  imposed  on  the  public; 

(2)  an  accounting  system  and  subsequent  audit  trail  within  the 
various  stages  of  the  information  collection  budget  process  that  can 
make  accountable  those  who  determine  and  account  for  the 
burdens  their  agency  or  department  imposes; 

(3)  an  incentive  structure  for  complying  with  the  intent  and  letter 
of  the  Paperwork  Reduction  Act 
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General 
Services 
Administration 


Office  of 

Information  Resources 
Management 


Washington,  DC  20405 


Dear 

The  Office  of  Management  and  Budget  (0MB)  began  using  5  CFR  1320 
to  control  paperwork  burdens  on  the  public  in  Fiscal  Year  1983. 
Section  1320.15(a)(2)  requires  that  GSA  submit  to  0MB  an  annual 
report  of  burden  resulting  from  agency  use  of  Standard  and 
Optional  Forms  f or_the  . collection ...of  .  information  .from  the*;/ 
public.    In  Fiscal"Year  1984  GSA  reported  to  0MB  (based  on  agency 
reports  to  us)  that  Standard  and  Optional  Forms  imposed  61 
million  burden  hours  upon  the  public. 

The  definition  of  burden,  and  discussion  of  burden  elements,  is 
contained  in  5  CFR  1320.7(b).    Please  read  these  definitions  and 
discussions  before  preparing  your  agency  report.    In  general, 
burden  includes,  but  is  not  lisited  to,  the  time  required  to: 

o  Read  or  hear  any  instructions; 

o  Generate  the  information; 

o  Process,  compile,  and  review  the  information;  and 

o  Record,  disclose,  or  report  the  information. 

Standard  and  Optional  Forms  are  to  be  counted  as  part  of  the 
public  burden  when  the  purpose  of  the  collection  is: 

o  Application  for  benefits; 

o  Program  evaluation;-'* 

o  General  purpose  statistics; 

o  Regulatory  or  compliance; 

o  Program  planning  or  management; ' 
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o  Research;  and 


o  Audits. 

When  preparing  the  Fiscal  Year  1985  report,  agencies  should 
include  the  time  spent  by  Federal  employees  acting  as  private 
citizens  completing  Standard  and  Optional  Forms  public  reports. 
In  general ,  count  the  burden  time  of  the  Federal  employees  where 
they  are  clearly  acting  as  private  citizens  and  exclude  the 
burden  time  where  the  employee  is  performing  a  paid  Federal  duty. 

Some  examples  of  Federal  employees  completing  Standard  Forms  that 
count  as  part  of  the  public  burden  are: 

o    Applications  for  Federal  employment  -  SF  171,  Personal 
Qualifications  Statement,  being  completed  for  initial 
job  or  for  a  different  job. 

o    A  condition  of  initial  Federal  employment  -  SF  86, 
Security  Investigation  Data  for  Sensitive  Position, 
being  completed  for  first  job  only. 

o    Associated  with  Federal  employment  -  SF  1198,  Request 
by  Employee  for  Allotment  of  Pay  for  Credit  to  Savings 
Account  with  a  Financial  Organization,  being  completed 
to  begin  or  change  pay  funds  allocation. 

Specifically  excluded  from  this  report  are  Federal  employee 
applications  for  Federal  employee  benefits  such  as  SF  2810, 
Notice  of  Change  in  Health  Benefits  Enrollment,  and  reports  being 
completed  by  a  Federal  employee  as  a  condition  of  continued 
Federal  employment  such  as  SF  86,  Security  Investigation  Data  for 
Sensitive  Position. 

The  enclosed  GSA  form  3515,  Annual  Report  of  Standard  and 
Optional  Forms  Used  for  Collections  of  Information  Covered  by  5 
CFR  1320,  is  to  be  completed  by  each  agency  and  submitted  to  GSA 
by  June  30,  1985.    Summarize  information  for  your  entire 
department  or  agency  in  one  report.    This  report  should  cover 
annual  uses  of  these  forms  during  Fiscal  Year  1985.    Estimate  the 
usage  for  the  remainder  of  Fiscal  Year  1985.    Instructions  for 
completing  the  form  and  the  submission  address  are  on  the  back  of 
the  form. 

Enclosed  is  a  list  of  Standard  and  Optional  Forms  which  impose  a 
burden  upon  the  public.    Special  footnotes  have  been  added  to 
some  Standard  or  Optional  Forms  to  help  agencies  calculate  the 
burden.    If  you  are  using  Standard  and  Optional  Forms  not  on  the 
list  to  obtain  information  from  the  public,  please  provide 
information  on  the  usage  of  these  forms. 
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If  you  reported  using  Standard  or  Optional  Forms  in  Fiscal  Year 
1984  that  were  cancelled  or  superseded ,  a  list  of  these  forms  is 
attached. 

Some  agencies  in  Fiscal  Year  1984  reported  several  collections  of 
information  as  applying  to  a  single  Standard  or  Optional  Form, 
(i.e.,  SF  424  being  used  to  collect  information  on  several 
grants).    If  this  happens,  list  the  different  respondent  burden, 
including  the  variance  of  Item  6  (i) ,  Burden  Hours  per  Response, 
for  each  collection  shown  on  the  GSA  Form  3515. 

If  more  than  one  Standard  and/or  Optional  Forms  is  used  for  one 
collection  of  information,  list  the  respondent  burden  for  each 
form  separately. 

If  you  anticipate  difficulty  in  meeting  the  June  30,  1985  due 
date,  contact  John  H.  Gant  on  535-7472 : 

Sincerely, 


FRANK  J.  CARR 
Assistant  Administrator 

Enclosures 

cc:    Agency  Chief  Clearance  Officer 

Agency  Standard  and  Optional  Forms  Liaison 
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S  1  OF  USED  DURIN5  FY  1965  TO  COLLECT  INFORMATION  FROM  THE  PUBLIC 


Federal  Eier.  Mqet.  Agency 

0 

30 

4.00 

120.0 

Federal  Iter,  Hgat.  Agency 

0 

2* 

0.40 

9.o 

Feeerai  Energy  Regui  a.  Coea. 

0 

15,000 

1.00 

15,000.0 

Feder-ai  Trade  Coaaission 

0 

520 

0.20 

104.0 

Senerai  services  Adainistration 

0  . 

10 

0.30 

3.0 

Kat'l  Aero.  4  Space  Adain. 

0 

2,628 

0.50 

1,314.0 

Nat  1  science  Foundation 

0 

52 

0.20 

10.4 

Nuciea-'  Regulatory  Coaaission 

0 

120 

10.00 

1,200.0 

Peace  Corps 

0 

3,000 

0.50 

1,500.0 

Railroad  Retirement  Bear: 

0 

3,000 

0.25 

750.0 

Selective  service  Systea 

0 

250 

0.10 

25.0 

u'.S.  inferaation  Agency 

0 

300 

0.25 

75.0 

Total 

3 

282.346 

1.31 

371,089.2 

Average 

9,73(> 

1.31 

12,796.2 

FORM 

NUMBER    FORM  TITLE  NUMBER 

SF  i035  rusii:  voucher  for  ?ur  and        0MB  OF  FORM 
uther  than  Personal . iConi  5  NUMBER  USED 
Agency  for'  Inter  ".  Dev.  0 

Ccnsuser  Product  Saf sty  Csas.  0 
Department  of  Defense  0 
Deoartsent  cf  Education  0 
Department  of  Energy  1910-0400 


BURDEN 

PER  TOTAL 
FORM  BURDEN 
,600  0.30 


,300.0 


,  :oi  JH69.  oo  ^MMj2&& 


Decartaent  of  Health  i  Huaan  service 

0 

1.920 

960.0 

Departaent  of  Justice 

0 

2,400 

600.0 

Departaent  of  Transccrtation 

0 

41 

»,  1 

Department  of  the  Interior 

0 

30 

0, 05 

&•  * 

Dept.  of  Housing  i  groan  Dev. 

960 

1.00 

960.0 

Eouai  Eacioyaent  Opportunity  Cosa. 

0 

30 

1.00 

50.0 

Feaerai  Sssr.  Most.  Agency 

0 

10 

0.25 

2.5 

Federal  Eaer.  Mgat.  Agencv 

G 

24 

1 . 00 

24.0 

Federai  Energy  Reowia.  Coaa. 

0 

130 

1.00 

1:0.0 

Nat  1  Aero,  k  Space  Adam. 

0 

0.50 

1,14ft. 0 

Nai  l  Science  "oundatisn 
Nuciear  Regulatory  Coaaission 

0 
0 

600 

10.4 
3,000.0 

Totai 

1 

67,799 

705.50 

45,053,960.6 

Average 

3,985 

708.50 

2, 52s, 321. 2 

FORM 


NUMBER    FORM  TITLE 

NUMBER 

BURDEN 

5F  1038  Advance  of  Funds  Applicatio 

0.15  OF  FORMS 

PER  TOTAL 

And  Account 

NUMBER  USED 

FORM  BURDEN 

Agency  for  inter  !  Dey. 

oV 

3,000 

0.20 

600.0 

Departaent  of  justice 

0 

4,000 

G.10 

400.0 

Departaent  of  Transportation 

0 

600 

0.10 

60.0 

Departaent  of  the  Interior 

0 

160 

0.23 

41.4 

Dept.  of  Housing  k  Urban  Dev. 

0 

25 

0.25 

6.3 

Dept.  of  Housing  !>  Ursan  Dev. 

0 

45 

0.25 

12.0 

Federal  Eaer.  Mgat.  Agency 

0 

132 

0.10 

15.2 

Fedcai  Eaer.  Mgat.  Agency 

0 

96 

0.50 

46.0 

Federal  Eaer.  Mgat.  Agency 

0 

1,765 

0.50 

684.0 

Federal  Labor  Relations  Authority 

0 

220 

0.20 

44.0 

Peace  Corps 

0 

43! 

0.10 

43.1 

JO 
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S. 4  OF  USED  BURINS  FY  1985  TO  COLLECT  INFORMATION  FfiOH  THE  PUBLIC 


NUMBER    FORM  TITLE    NUMBER 

jaFjffnr&rtiiar'wutqEagBBgBift.-  qmb  of  forms 


BURDEN 

PER 

FORM 


TOTAL 
BURDEN 


Agency  for  Inter '1  Dev. 

3206-0012 

108 

43V 

32.4 

Agency  tor  Inter '1  Dev. 

0 

505 

2.ov 

1,262.5 

Agency  for  inter  i  Dev. 

0  . 

2,600 

1.50 

3,900.0 

Coaaission  on  Civil  Rights 

3206-^5012 

100 

2.00 

200.0 

Coiaccitv  Futures  Trading  Coae. 

0 

4,000 

1.00 

4,000.0 

Consuaer  Product  Safstv  Com. 

3206-0012 

979 

18.00 

17,622.0 

Departsent  of  Coaaerce 

3206-0012 

50,000 

1.50 

75,000.0 

Departaent  of  Defense 

3206-00 12 

1,692,470 

1.23 

2,327,737.5 

Depart aer.t  of  Education 

3206-0012 

4,500 

2.50 

11,250.0 

Departaent  of  Energy 

1910-1100 

66,374 

2.18 

144,562.6 

Departaent  sf  H'eaith  k  Kuaan  Service32C'6-ijOI2 

23,223 

1.90 

44,123.7 

Departaent  of  Justice 

50-R03S7 

80,000 

1.00 

80,000.0 

Departsent  of  Labor 

0 

2 

4.00 

3.0 

Departaent  if  Labor 

0 

125 

1.00 

125.0 

Departaent  of  Laoor 

0 

30 

0.50 

15.0 

Departaent  of  Labor 

0 

125 

8.00 

1,000.0 

Departaent  of  Labor 

3206-0012 

2,500 

2.00 

5,000.0 

Decartaent  of  Labor 

0 

2 

3. 00 

6.0 

Departaent  of  Labor 

0 

200 

0.50 

100.0 

Decartsent  of  Labor 

0 

60 

1.50 

90.0 

Departaent  of  Labor 

0 

700 

2.00 

1,400.0 

Departsent  of  Transportation 

3206-0012 

25,551 

4.00 

114,324.0 

Departaent  of  the  Interior 

0 

44,771 

1.50 

67,156.5 

Departsent  of  the  Treasury 

"206-0012 

90,000 

1.50 

133,000.0 

Dept.  of  Housing  i  Urban  Dev. 

3206-0012 

9 

1.00 

9.0 

Dept.  of  Housing  \  Urban  Dev. 

0 

300 

2. 00 

600. 0 

Equal  Eapioyaer.t  Opportunity  Coaa, 

,  3206-0012 

1,200 

0. 10 

120.0 

Essart-Iaport  Bank 

3206-0012 

1,200 

1 . 00 

1,200.0 

Federal  Coa'suni  cations  Coaa. 

3206-0012 

1,300 

1.50 

2,2:0.0 

Federal  Deposit  Insurance  Corp. 

3206-0012 

3,000 

1.00 

3,000.0 

Federal  Eier.  Hgst.  Agency 

0 

57 

8.00 

456.0 

Feosrai  Emer.  Heat.  Agency 

0 

56 

1. 00 

56.0 

Feoerai  Eaer.  Bgst.  Agency 

0 

5 

3.00 

13.0 

Fecerii  Eser.  Hget.  Agency 

0 

60 

4.00 

240.0 

Feoerai  Eaer.  Mgsi.  Agency 

3206-0012 

a 

2.00 

12.0 

Federal  Eaer.  Mgat.  Agency 

20 

2.00 

40.0 

Federal  Eaer.  Mgat.  Agency 

0 

24 

0.10 

2. » 

Federal  Eaer.  Mgat.  Agency 

0 

4  20 

4.00 

50.0 

Federal  Eaer.  Mgat.  Agency 

3206-0012 

10,000 

5.00 

50,000.0 

Feoerai  Eaer.  Mgat.  Agency 

50-R0357 

60 

2.00 

120.0 

Federal  Eaer.  Mgat.  Agency 

0 

24 

0.50 

12.0 

Federal  Energy  Reguia.  Coaa. 

3206-0012 

3,000 

0.30 

1,500.0 

Federal  Hoae  Loan  Bank  Board 

3206-0012. 

1,500 

2.00 

3,000.0 

Feoerai  Naritiae  Coaaissisn 

3206-00*12 

1,100 

5.00 

5,500.0 

Federal  Trade  Ccaaission 

50-R0387 

2,000 

1.50 

3,000.0 

Foreign  Claias  Settieaent  Coaaission50-S0387 

BET 

52.0 

oenerai  Services  Adainistration 

0 

61,500^ 

61,500.0 

Interstate  Coaaerce  Coaaission 

3206-0012 

1,000 

4.00 

4,000.0 

Merit  Systeas  Protection  Board 

0 

5,000 

5.00 

25,000.0 

Natl  Aero,  i  Space  Adain. 

3206-0012 

17,594 

1.00 

17,594.0 

Natl  Credit  Union  Adain. 

3206-0012 

236 

2.00 

472.0 

fiat'i  Zniiz  Union  Adain. 

50-R0337 

71 

2.00 

142.0 

Nat'i  Endonaeni  for  the  Arts 

3206-0012 

2,000 

2.30 

5,000.0 

Nat  i  EndOMaent  for  Kuaan. 

3206-0012 

2,400 

4.00 

9,bOO.O 

0 
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FLOATING  BURDEN  BASE 


Mr.  Chairman,  another  problem  in  the  burden  accounting  system  that  I 
want  to  bring  to  your  attention  involves  the  burden  base  used  by  the  agencies 
and  departments  against  which  they  measure  their  annual  burden  reductions. 
This  base  can  be  termed  a  "floating  base"  because  it  can  change  from  year  to 
year  with  no  effect  on  the  reported  burden  reduction  by  that  agency.  For 
instance  as  is  shown  on  the  following  pages  here  in  my  testimony,  the 
Department  of  Commerce  reported  a  4.9  percent  reduction  in  their  5.752 
million  hour  base  during  FY  1987.   However,  they  began  FY  1988  with  an 
adjusted  base  of  11.692  million  hours.   In  other  words,  Commerce  shows  a  203 
percent  increase  in  burden  as  a  4.9  percent  reduction.   They  did  this  by 
making  adjustments  to  their  base  sometime  after  they  reported  their  burden 
reductions  to  OMB  and  before  the  next  reporting  year  began  --  an  imaginary 
moment  in  time.   Among  all  the  accounting  tricks  at  the  disposal  of  the 
bureaucrats  to  cover  up  their  paperwork  burdens,  this  particular  one  is  the 
worst  in  my  judgment.   However  at  the  same  time,  it  should  be  one  of  the 
easiest  to  remedy. 

I  would  like  to  submit  proposed  legislative  language  to  this  committee 
which  I  feel  will  stop  this  abuse.   This  appears  as  page  17  of  my  testimony. 
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TAIL!  1.     PAPERWORK  REDUCTION  II  FT  1988   «n  ttttuun*  at  rwpcnJn  hour*) 

FT  1987-FT  1988 


REDUCTION  FROM  BASE  FT  1988  NEW  COLLECTION*  NET  CHANCE 


FT  1987  I 

tOGRAM 

PERCENT 

PROGRAM 

PERCENT 

PROGRAM 

PERCENT 

BASE  I 

MANGE 

CHANGE 
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0 
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CPSC 

319 

(1) 

(0.31) 

1 
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0 
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0 

0.00 
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0.00 

(8) 
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0 

0.00 
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OM 

1,705 
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0.18 
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55,908 

(2.401) 

(4.29) 
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0.00 

(2,399) 

(4.29) 

SEA 

2.545 
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111 
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(186) 
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(1.30) 
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0.85 

(28) 

(0.44) 
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Table  1 

Paperwork  Reduction  from  the  FY  1986  Base 
(in  thousands  of  respondent  hours) 


FY  1987  FY  1987 

REDUCTIONS  NET 
FY  198  6  BASE       FROM  BASE   (%)       CHANGE  (% 

Total  Government                1,741,721  +2.2  +8.03 

Departments : 

Agriculture   74,707  -7.9  -7.6 

^Commerce   .   5,752  -5.3  -4.9 

Defense   298,275  -5.3  -5.2 

Education   35,477.  -2.2  -1.7 

Energy   11,202  -6.5  -5.1 

HHS   194,220  -5.7  -5.3 

HUD   15,172  -5.8  -4.9 

Interior   6,621  -1.5  -0.7 

Justice   3,236  -4.4  +1133.0 

Labor   73  ,924  +3  .  1  +3  .5 

State   1,651  0.0  +0.1 

Transportation....  85,820  -4.9  -3.6 

Treasury   725,476  +11.2  +16.4 

Agencies : 

CFTC   1,077  -1.0  -0.6 

CPSC   333  0.0  +0.3 

EPA   32,644  -0.5  +67.7 

EEOC   3,053  -11.4  -11.6 

FCC   14,422  -3.3  -7.0 

FDIC   1,389  -1.2  +1.4 

FEMA   778  -3.5  -8.2 

FERC   4,173  -4.6  -4.4 

FHL3B   1,895  -3.2  -0.7 

FRB   7,934  -2.9  -2.9 

FTC   64,  083  0.  0  0.0 

GSA   635  -2.8  -2.8 

ICC   866  -5.2  -5.2 

NASA   14,714  -6.0  -6.0 

NCUA   2,474  -0.2  +4.7 

NSF   4,537  -0.2  +0.2 

NRC   5,983  -3.0  -8.0 

OPM   1,756  -0.3  +1.5 

SEC   38,544  -3.6  -3.6 

SBA   2,740  -0.1  +2.6 

VA   6,098  +1.7  +2.8 
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[Amendment  to  the  Paperwork  Reduction  Act: 

Strike  out  paragraph  (1)  and  insert  in  lieu  thereof  the  following: 

Upon  enactment  of  this  Act,  usage  of  a  "floating"  base  in  measuring 
the  achievement  of  paperwork  reduction  goals  under  paragraph  (A) 
shall  be  discontinued.   In  its  place,  a  fixed-base  accounting  system 
shall  be  installed  that  facilitates  year-to-year  comparisons  of  the 
total  paperwork  burden  and  that  provides  a  true  measure  of 
changes  in  the  total  burden  imposed  upon  the  public.'^ 
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DC 

REAUTHORIZATION  AND  FUNDING  FOR  OIRA 

I  would  now  like  to  turn  my  remarks  to  the  subject  of  the  proper  role  of 
OIRA  and  the  funding  you  are  going  to  authorize  in  this  committee.  Some 
have  blamed  OIRA  for  undermining  agency  regulatory  mandates  which  lie 
outside  the  scope  of  the  Paperwork  Reduction  Act. 

I  have  grave  concerns  about  this  committee  limiting  the  role  of  OIRA  in 
protecting  the  public  from  unwieldy  bureaucrats  and  regulatory  paperwork 
burdens.  Without  OIRA,  the  federal  bureaucracy  has  no  checks  or  balances  in 
issuing  regulations  and  imposing  such  burdens.  Unfortunately,  without  OIRA, 
the  natural  tendency  of  the  rulemaking  and  regulatory  agencies  is  to  constantly 
expand  their  role  and  demand  more  and  more  information  beyond  what  is 
required  in  carrying  out  their  mandates  on  a  particular  issue. 

One  form  issued  by  the  Fish  and  Wildlife  Service  costing  $9  million  per 
year  asks  respondents  to  list  how  many  new  and  used  fish  hook  disgorgers 
they  purchased  that  year  and  how  many  feet  of  new  and  used  fishing  line  they 
purchased.   It  also  asks  if  respondents  enjoyed  the  presence  of  wildlife  while 
doing  yardwork.   In  my  judgment  had  OIRA  had  the  staff  to  intercept  this 
form  before  the  Census  Bureau  began  the  survey,  tax  dollars  could  have  been 
saved  as  well  as  the  time  of  taxpayers  to  answer  the  questions.   I  have 
attached  a  newspaper  column  written  on  this  subject  which  I  commend  to  your 
attention  on  page  19. 
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Regressive  Impact  of  Paperwork  Burdens 

Mr.  Chairman,  it  is  my  hope  that  you  would  not  become  preoccupied 
with  the  supposed  burden  OIRA  places  on  the  agencies  and  departments  but 
that  you  would  also  consider  the  negative  effect  that  regulatory  and  paperwork 
burdens  have  on  our  small  and  minority  owned  businesses  and  the  role  OIRA 
plays  in  reducing  or  limiting  these  burdens. 

I  have  the  largest  Dow  Chemical  plant  in  the  nation  in  my  district  in 
Texas.   Government  paperwork  costs  Dow  millions  of  dollars  each  year  and 
negatively  impacts  its  international  competitiveness.  Dow,  however,  is  a 
multibillion  dollar  corporation  and  can  much  better  afford  such  burdens  than 
can  the  small  or  minority  owned  business  that  is  struggling  to  gain  market 
share  from  big  conglomerates.   Overburdensome  paperwork  mandates  are  one  of 
the  most  regressive  effects  that  government  can  have  on  inflation,  consumer 
costs,  taxes,  and  the  economic  quality  of  the  underprivileged.   Referring  to  my 
earlier  remarks,  the  examples  I.  used  in  highlighting  the  four  paperwork  abuses 
by  DoD,  HHS,  and  the  IRS  are  alone  responsible  for  the  hourly  equivalent  of 
129,000  jobs.   According  to  OMB  estimates  of  paperwork  burdens,  Americans 
spend  almost  2  billion  hours  per  year  in  filling  out  government  forms.   That  is 
the  equivalent  of  1  million  full  time  jobs!   And  even  this  figure  is  grossly 
understated. 

The  IRS  officially  reported  to  OMB  that  it  imposed  867  million  hours  of 
burden  on  the  public  in  1985.   However  that  same  year,  the  IRS  released  a 
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commissioned  Arthur  D.  Little,  Inc.  study  revealing  that  the  IRS  imposed  a 
burden  of  5.4  billion  hours  --  over  six  times  their  official  estimate!    I  also 
might  note  that  this  figure  was  prior  to  the  enactment  of  the  1986  Tax  Reform 
Act  which  further  increased  burdens. 

The  size  of  this  underestimation  surprised  few  in  the  business  community 
and  the  general  public  who  spend  hours  and  hours  filling  out  their  tax  forms 
each  year.   Unfortunately,  the  IRS  is  not  alone  in  underestimating  their 
burden.   One  can  multiply  the  government-wide  burden  by  a  factor  of  six  to 
reveal  a  much  more  realistic  estimate  of  the  public  paperwork  burden.  Doing 
so  results  in  a  product  of  12  billion  hours  or  the  equivalent  of  6  million  full 
time  jobs! 

Mr.  Chairman,  and  members  of  this  committee,  I  beseech  you  to  be 
mindful  of  this  hidden  tax  on  our  people  and  our  competitiveness.  This 
committee  can  do  so  much  to  help  our  economy  and  America's  working  class  by 
implementing  accountability  within  the  departments  and  agencies  for  the 
burdens  they  impose  on  our  people.   Doing  so  would  be  compassionate,  pro- 
competitive,  and  economically  progressive. 

Thank  you  for  allowing  me  to  appear  before  your  committee  today. 
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Mr.  Conyers.  All  testimony  will  be  entered. 

Mr.  DeLay,  I  want  to  commend  you.  I  think  you  are  right  on  tar- 
get, and  we  appreciate  your  leadership  in  this  area.  I  am  particu- 
larly interested  in  a  recommendation  you  made  about  the  creation 
of  citizen  task  forces  or  advisory  councils  to  help  determine  the  im- 
pact of  some  of  these  forms  on  their  businesses  versus  the  need  of 
the  Government  to  have  the  information.  I  think  that  takes  it  down 
to  the  grassroots  level  and  is  also  probably  as  accurate  a  way  of 
finding  out  what  the  impact  is  going  to  be  as  any  method  I  have 
heard.  So  you  have  my  congratulations  on  that  kind  of  creativity. 

Mr.  DeLay.  Thank  you. 

Mr.  Conyers.  Mr.  Horton. 

Mr.  Horton.  The  second  bells  have  rung  so  we  are  going  to  have 
to  get  over  to  get  to  vote.  I  do  have  some  questions  I  will  submit 
to  you  and  then  ask  you  to  give  the  answers  in  writing.  I  will  have 
my  staff  get  in  touch  with  your  staff. 

Let  me  just  point  out  that  one  of  the  points  we  did  look  at  and 
that  we  emphasized  in  the  Paperwork  Commission  was  the  fact 
that  a  lot  of  the  paperwork  requirements  were  so-called  buried.  For 
example,  when  you  make  out  an  income  tax  return,  all  you  see  is 
the  return,  but  hours  and  hours  and  money  and  money  can  go  into 
completing  it.  So  there  are  a  lot  of  hidden  obstacles,  hidden  costs, 
hidden  effort  and  time  that  is  spent  in  complying  with  these  paper- 
work requirements. 

So  I  will  see  that  your  staff  gets  that. 

Mr.  DeLay.  Thank  you,  Mr.  Horton. 

I  also  might  mention  that  there  are  also  exemptions — and  that 
is  my  term,  not  their  term — exemptions  from  being  counted  as  pa- 
perwork burdens  in  the  implementation  of  the  Paperwork  Burden 
Act.  I  think  this  committee  would  do  well  to  look  at  those  exemp- 
tions that  agencies  are  taking  and  not  counting. 

Mr.  Horton.  Thank  you. 

Mr.  Conyers.  Tom,  I  can't  help  but  ask  you  this.  Have  you  deter- 
mined that  DOD  and  IRS  account  for  most  of  the  paperwork  bur- 
den and  yet  OMB  makes  virtually  no  changes  in  their  paperwork, 
and  meanwhile  health,  safety  and  the  environmental  programs 
take  the  biggest  hits  in  paperwork  reduction,  yet  they  only  account 
for  a  fraction  of  the  paperwork  burden?  It  seems  like  we  have  got 
the  wrong  targets  here. 

Do  your  studies  comport  with  that? 

Mr.  DeLay.  I  used  those  as  examples,  and  I  think  IRS  and  DOE 
are  some  of  the  major  abusers  of  paperwork  burden.  I  tend  to  agree 
with  the  chairman's  assessment.  We  tend  to  look  for  whipping  boys 
when  we  are  not  looking  at  the  entire  Government. 

Mr.  Conyers.  Thank  you  very  much. 

The  subcommittee  will  stand  in  recess  until  the  vote  is  con- 
cluded. 

[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order.  We  are  now 
pleased  to  have  our  former  colleague  from  Alabama,  John  Bu- 
chanan, a  former  member  of  the  Government  Operations  Commit- 
tee, who  distinguished  us  with  his  service  for  16  years  and  now 
serves  as  the  chairman  of  People  for  the  American  Way. 
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We're  delighted  to  have  you  with  us,  and  will,  like  everyone  else's 
testimony,  put  it  into  the  record  in  its  unabridged  form.  You  are 
joined  at  the  witness  table  by  Attorney  Sally  Katzen,  the  chair  of 
the  American  Bar  Association  Section  on  Administrative  Law  and 
Regulatory  Practice,  who  has  a  distinguished  career,  starting  at  the 
University  of  Michigan  Law  School. 

We're  delighted  to  have  you  both  before  the  subcommittee  and 
would  appreciate  any  comments  you'd  like  to  make  in  addition  to 
the  testimony  you've  submitted. 

STATEMENT  OF  JOHN  H.  BUCHANAN,  JR.,  CHAIRMAN,  PEOPLE 
FOR  THE  AMERICAN  WAY  ACTION  FUND 

Mr.  Buchanan.  Thank  you,  Mr.  Chairman.  Mr.  Horton  was  my 
leader  on  this  committee  for  years.  It's  a  pleasure  to  testify  before 
you  this  morning,  and  Mr.  Chairman,  I  have  attached  to  my  writ- 
ten testimony,  a  chapter  from  the  book,  "Government  Secrecy  Deci- 
sions Without  Democracy,"  which  outlines  the  problems  we  see 
with  OMB's  implementation  of  this  act.  You  may  wish  to  include 
it  as  part  of  the  record. 

Mr.  Conyers.  Without  objection,  it  will  be  entered  into  the 
record. 

Mr.  Buchanan.  I  will  summarize.  It  is  my  privilege  to  be  the 
chair  of  People  for  the  American  Way  Action  Fund,  a  nonpartisan 
civil  liberties  organization  that  has  a  long  standing  interest  in  the 
Paperwork  Reduction  Act.  We're  committed  to  the  free  exchange  of 
information  and  ideas  that  is  guaranteed  by  the  first  amendment. 

Further,  we  believe  that  the  free  flow  of  information  about  the 
Government's  activities  is  a  basic  American  idea  and  is  a  principle 
upon  which  our  democratic  system  of  government  is  built.  We  hope 
those  democratic  principles  are  incorporated  into  the  reauthoriza- 
tion of  the  Paperwork  Reduction  Act. 

While  the  objectives  of  the  act,  the  elimination  of  unnecessary 
paperwork  requirements  and  the  development  of  a  coordinated 
Federal  policy  on  the  collection  and  dissemination  of  information 
were  laudable  goals,  we're  concerned  about  OMB's  implementation 
of  the  act.  We  feel  that  it  has  left  much  to  be  desired. 

Congress  now  has  the  opportunity  to  make  clear  its  purpose  and 
set  appropriate  guidelines  for  future  OMB  activities.  You've  just 
heard  eloquent  testimony  concerning  the  remaining  paperwork  bur- 
dens by  the  gentleman  from  Texas.  In  my  testimony,  I'd  like  to 
touch  on  four  areas. 

First,  OMB's  preoccupation  with  paperwork  reduction  to  the  ex- 
clusion of  the  other  purposes  of  the  act;  second,  the  fact  that  the 
weight  of  OMB's  paperwork  review  has  fallen  disproportionately  in 
the  environmental  and  health  and  safety  areas  as  you,  Mr.  Chair- 
man, pointed  out  a  few  moments  ago;  third,  OMB's  interference 
with  agency  rulemaking  activities;  and  fourth,  the  secrecy  in  which 
OMB  operates,  which  undermines  the  type  of  accountability  that  is 
the  cornerstone  of  our  democratic  government. 

As  I  mentioned,  in  implementing  the  law,  OMB  has  focused  al- 
most entirely  on  the  paperwork  reduction  function  to  the  exclusion 
of  the  act's  other  objectives.  As  a  consequence,  there's  been  a  pre- 
cipitous decline  in  the  quality  and  quantity  of  government  informa- 
tion. In  short,  Mr.  Chairman,  the  unfortunate  fact  seems  to  be  that 
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OMB  has  tended  to  treat  government  information  as  if  it  were  un- 
necessary. 

OMB  does  not  appear  to  appreciate  that  information  is  essential 
to  the  formation  of  intelligent  public  policy  and  crucial  to  evalua- 
tion and  enforcement  of  existing  policies.  For  example,  OMB  re- 
peatedly suggested  that  numerous  questions  be  eliminated  from 
the  upcoming  census;  questions  that  in  the  opinion  of  experts  were 
necessary  to  gather  data  related  to  important  policy  issues. 

Ultimately,  Congress  had  to  intervene  to  ensure  the  integrity  of 
the  census.  Information  dissemination  plays  an  equally  important 
role  in  a  democratic  government.  It  is  through  the  availability  of 
information  that  the  American  people  can  hold  the  Government  ac- 
countable. In  the  absence  of  information,  the  public  cannot  tell 
whether  the  Government  is  doing  the  right  thing,  the  wrong  thing, 
or  nothing  at  all. 

The  Paperwork  Reduction  Act  directed  OMB  to  develop  policies 
and  procedures  for  information  dissemination.  As  librarians,  stat- 
isticians, and  academics  will  testify  at  a  later  hearing,  OMB's  per- 
formance in  this  area  has  been  woeful. 

In  sum,  Mr.  Chairman,  a  balance  must  be  struck  between  the 
burdens  and  benefits  of  information.  OMB  has  tipped  the  scales  in 
favor  of  paperwork  reduction.  Congress  should  restore  the  balance 
between  the  paperwork  reduction  and  the  collection,  coordination, 
and  dissemination  of  essential  government  information. 

A  second  area  of  concern  is  that  paperwork  reduction  seems  to 
have  fallen  disproportionately  in  the  areas  of  environmental, 
health,  and  safety  regulation.  OMB  has  a  record  of  scrutinizing  pa- 
perwork in  these  areas  with  extreme  care,  while  virtually  ignoring 
the  paperwork  requirements  in  other  areas  such  as  defense. 

This  suggests  that  it  is  not  always  paperwork  reduction,  but  per- 
haps certain  political  objectives  that  have  motivated  OMB.  Third, 
since  passage  of  the  act,  OMB  has  been  involved  in  an  exhaustive 
review  of  regulations  proposed  by  various  Federal  agencies. 

Over  the  past  8  years,  we've  seen  OMB  require  dramatic  alter- 
ations in  some  regulations  such  as  FDA's  rule  regarding  tampon  la- 
beling. While  OMB  quibbles  over  the  wording  on  tampon  boxes, 
many  women  remain  at  risk  and  without  accurate  information 
about  the  products  they  are  purchasing. 

Other  regulations  such  as  the  asbestos  rules,  languished  for 
years  in  OMB  review.  In  other  cases,  OMB  has  interposed  its  judg- 
ments over  the  advice  of  experts  in  a  particular  field  and  imposed 
its  will  on  the  agencies  that  have  expertise  and  responsibility  for 
carrying  out  laws  enacted  by  the  Congress. 

For  instance,  Congress  is  aware  of  OMB's  meddling  in  EPA's 
rules,  implementing  the  1986  Superfund  reauthorization.  Among 
other  things,  OMB  replaced  the  judgment  of  leading  scientists  with 
its  own  nonexpert  views.  This  is  not  the  proper  role  for  OMB. 

Perhaps  the  most  disturbing  of  all,  Mr.  Chairman,  is  that  OMB 
performs  much  of  its  activity  in  virtual  secrecy.  Both  the  Congress 
and  the  public  need  to  know  more,  much  more  about  what  OMB 
does,  and  why  it  takes  those  actions.  Mr.  Chairman,  I  understand 
the  President  wants  to  have  a  central  agency  to  oversee  and  coordi- 
nate the  activities  of  the  various  Federal  departments  and  agen- 
cies. 
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OMB  is  playing  that  role  and  that  fact  is  unlikely  to  change.  The 
problem  is  that  OMB's  power  is  unchecked  because  it  operates 
largely  in  secret.  This  is  simply  inconsistent  with  the  fundamental 
principles  of  democratic  government.  For  the  Government  to  func- 
tion appropriately,  for  our  system  of  checks  and  balances  to  operate 
effectively,  Congress  and  tne  public  need  to  know  what  decisions 
are  being  made,  why  they  are  being  made  and  who  is  making  those 
decisions. 

Before  I  close,  Mr.  Chairman,  let  me  say  that  many  of  us  who 
have  been  concerned  with  OMB's  implementation  of  the  act  have 
seen  some  improvement  in  recent  times.  Starting  with  the  1986  re- 
authorization, steps  have  been  taken  to  make  OMB  somewhat 
more  accountable.  We  applaud  these  changes  and  look  forward  to 
further  improvement  in  OMB's  performance. 

However,  problems  remain  and  the  good  faith  of  certain  Govern- 
ment officials  alone  is  not  the  answer  to  these  problems.  Even  if 
the  current  administrators  at  OMB  are  more  responsive,  the  agen- 
cy's power  remains  unchecked,  and  that  is  wrong. 

Congress  should  seize  this  opportunity  to  create  a  structure  and 
procedures  that  prevent  a  repetition  of  the  type  of  abuses  that  oc- 
curred in  the  name  of  the  Paperwork  Reduction  Act.  Mr.  Chair- 
man, thank  you  for  inviting  me  to  testify  on  this  important  legisla- 
tion. I  appreciate  the  privilege  of  appearing  before  your  committee. 

[The  prepared  statement  of  Mr.  Buchanan  follows:] 
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Mr.  Chairman,  members  of  the  Committee,  I  am  John  Buchanan, 
Chairman  of  the  People  for  the  American  Way  Action  Fund,  a  non- 
partisan civil  liberties  organization.     I  appreciate  your 
invitation  to  appear  here  today  to  testify  about  the 
reauthorization  of  the  Paperwork  Reduction  Act,  which  presents 
the  opportunity  to  enhance  the  accountability  of  a  critical 
agency,  improve  the  flow  of  government  information,  and  create 
certain  key  procedural  protections. 

People  for  the  American  Way  has  a  long-standing  interest  in 
this  legislation.     The  organization  is  committed  to  the  free 
exhange  of  information  and  ideas  that  is  guaranteed  by  the  First 
Amendment.     Further,  we  believe  that  the  free  flow  of  information 
about  the  government's  activities  is  a  basic  American  ideal,  and 
is  a  principle  upon  which  our  democratic  system  of  government  is 
built.     We  hope  that  these  democratic  principles  are  incorporated 
into  the  reauthorization  of  the  Paperwork  Reduction  Act. 

As  one  who  served  on  this  Committee  for  some  years,  I 
understand  the  central  role  that  the  Office  of  Management  and 
Budget  (OMB)  plays  in  the  federal  government.    Thus,  the 
significance  of  this  legislation  is  immediately  apparent  to  me, 
as  it  is  to  the  Members  on  this  Committee.    However,  in 
evaluating  various  issues  and  proposals,  we  must  be  mindful  of 
their  importance  outside  the  beltway  as  well.    Over  the  past 
decade,  OMB  has  become  an  immensely  powerful  agency  and  the 


effects  of  its  actions  have  been  felt,  if  not  understood,  by 
millions  of  Americans.     From  asbestos  regulations  to  the  labeling 
of  tampons  and  aspirin  to  the  standards  for  drinking  water,  OMB 
has  had  a  profound  impact  on  the  lives  of  many  Americans. 

As  the  Committee  knows,  the  Paperwork  Reduction  Act  was 
originally  passed  in  1980.    Among  its  objectives  were  the 
elimination  of  unnecessary  and  duplicative  paperwork  requirements 
and  the  development  of  a  co-ordinated  federal  policy  with  respect 
to  the  collection  and  dissemination  of  information.    These  are  of 
course  laudable  goals;  all  of  us  support  the  idea  of  relieving 
individuals  and  businesses  of  the  burdens  of  filling  out 
duplicative  and  unnecessary  federal  forms.     However,  the 
implementation  of  the  Paperwork  Reduction  Act  has  left  much  to  be 
desired.     (I  have  attached  to  my  testimony  a  Chapter  of  the  book, 
Government,  Democracy  Without  pecisions,  published  by  People  for 
the  American  Way,  which  details  the  problems  with  OMB's 
implementation  of  the  Act.)     Now  with  the  reauthorization  on  the 
table,  Congress  has  an  opportunity  to  make  clear  its  purpose  and 
set  appropriate  guidelines  for  future  OMB  activities. 

Perhaps  the  problems  begin  with  the  very  name  of  the  Act  — 
the  Paperwork  Reduction  Act.    A  quick  review  of  the  law  shows 
that  the  reach  and  purpose  of  the  Act  is  much  broader  than  simply 
to  reduce  paperwork.    Nonetheless,  in  implementing  the  law  OMB 
has  focused  almost  entirely  on  the  paperwork  reduction  function. 
OMB  has  dedicated  most  of  its  attention  and  resources  to  an 
extremely  vigorous  pursuit  of  paperwork  reduction.    While  this 
has  surely  led  to  some  successes,  OMB  has  essentially  disregarded 
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the  Act's  other  objectives. 

Mr.  Chairman,  OMB' s  virtual  obsession  with  paperwork 
reduction  has  come  at  the  expense  of  important  information 
collection  efforts.    Similarly  the  development  of  federal  policy 
to  co-ordinate  the  collection  and  dissemination  of  information 
has  been  ignored.    As  a  consequence,  there  has  been  a  precipitous 
decline  in  the  quality  and  quantity  of  government  information. 
In  short,  Mr.  Chairman,  the  unfortunate  fact  seems  to  be  that  0MB 
has  tended  to  treat  government  information  as  if  it  were 
unnecessary  and  it  does  not  appear  to  appreciate  the  importance 
of  the  government  collecting  information  and  making  that 
information  available  to  the  public. 

Let  me  take  a  moment  to  discuss  the  importance  of  the 
information  that  the  government  collects  and  disseminates. 
First,  information  is  critical  to  the  formation  of  intelligent 
public  policy.     Without  a  clear  understanding  of  an  issue  neither 
Congress  nor  the  Executive  can  shape  appropriate  responses. 
Second,  information  is  crucial  to  evaluation  of  existing 
policies.     Third,  effective  enforcement  of  the  law  depends  on 
information.    Thus,  the  value  of  information  collection  cannot  be 
minimized.    Nonetheless,  until  recently,  0MB  has  seemed  intent  on 
limiting  rather  than  promoting  information  collection  efforts. 
An  example  of  which  Members  of  Congress  are  very  aware  are  the 
problems  associated  with  the  upcoming  census.    0MB  repeatedly 
"suggested"  that  numerous  questions  be  eliminated  from  the 
census,  questions  that  in  the  minds  of  experts  were  necessary  to 
gather  data  related  to  important  policy  issues  ranging  from 


transportation  usage  to  economic  data  to  fertility  information. 
Ultimately,  Congress  had  to  intervene  to  minimize  the  impact  of 
OMB 's  activities  and  insure  the  integrity  of  the  census. 

Information  dissemination  plays  an  equally  important  role  in 
the  functioning  of  a  democratic  government.     It  is  through  the 
availability  of  information  that  the  American  people  can  hold  the 
government  accountable  for  its  actions.     In  the  absence  of 
information,  the  public  cannot  tell  whether  the  government  is 
doing  the  right  thing,  the  wrong  thing,  or  nothing  at  all.  The 
original  Paperwork  Reduction  Act  directed  0MB  to  develop  policies 
and  procedures  for  information  disemmination.     To  date,  this  has 
not  been  done  in  any  meaningful  way.     For  instance,  the 
dissemination  of  electronic  information  has  been  a  continuing 
problem.     Another  problem  exists  in  the  format  in  which 
government  information  becomes  available.     One  of  0MB 's 
responsibilities  was  to  make  information  as  accessible  as 
possible.     However,  as  librarians,  statisticians  and  academics 
will  testify,  much  of  the  information  that  has  been  released  is 
difficult  to  find  and  to  use.     The  reauthorization  legislation 
should  ensure  that  0MB  carries  out  its  responsibilities  with 
respect  to  enhancing  the  availability  and  usability  of  government 
information. 

In  sum,  Mr.  Chairman,  I  submit  that  0MB  has  tended  to  view 
government  information  as  a  negative  rather  than  as  an 
indispensable  tool  in  the  proper  functioning  of  government. 
There  must  be  a  balance  struck  between  the  burdens  and  benefits 
of  information.     0MB  has  tipped  the  scales  in  favor  of  paperwork 
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reduction.     I  urge  Congress  to  use  the  reauthorization  bill  to 
restore  the  balance  between  the  paperwork  reduction  and  the 
collection,  co-ordination  and  dissemination  of  essential 
government  information. 

A  second  area  of  concern  is  that  the  hammer  of  paperwork 
reduction  seems  to  have  fallen  disproportionately  in  the  areas  of 
environmental  and  health  and  safety  regulation.     OMB  has  a  record 
of  taking  a  very  long  look  at  and  requiring  extensive  changes  in 
paperwork  in  these  areas  while  virtually  ignoring  the  paperwork 
requirements  in  other  areas  such  as  defense.     For  instance,  OMB 
has  bottled  up  OSHA's  proposed  rules  on  hazard  communication  for 
years.     The  Supreme  Court  has  agreed  to  hear  this  case  next  year. 
Similarly,  OSHA's  desire  to  conduct  workplace  surveys  to 
determine  risks  associated  with  the  regulation  of  lead,  several 
products  similar  to  asbestos,  and  bloodborne  diseases  has  been 
held  up  in  the  paperwork  review  process  at  OMB.     These  examples, 
which  are  only  a  few  of  many,  suggest  that  it  is  not  always 
paperwork  reduction  but  certain  political  objectives  that  have 
characterized  OMB's  performance  under  the  Act. 

Third,  since  the  implementation  of  the  Paperwork  Reduction 
Act,  OMB  has  been  involved  in  exhaustive  review  of  regulations 
proposed  by  various  federal  agencies.  Specifically,  the  Office 
of  Information  and  Regulatory  Affairs  (OIRA) ,  which  was  created 
by  the  Paperwork  Reduction  Act,  has  been  used  to  carry  out  this 
regulatory  review  function.  However,  the  Act  does  not  authorize 
this  type  of  regulatory  review. 

Now  I  understand,  Mr.  Chairman,  that  OMB  bases  its  conduct 
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at  least  in  part  on  Executive  Orders  12291  and  12498. 
Nonetheless,  the  fact  that  the  very  same  individuals  responsible 
for  paperwork  reduction  are  conducting  substantive  reviews  of 
regulations  is  cause  for  serious  concern.    Over  the  past  eight 
years,  we  have  seen  OMB  require  dramatic  alterations  in  some 
regulations.    The  continuing  controversy  over  tampon  labelling  is 
a  prime  example  of  such  OMB  meddling.    The  FDA  has  proposed  rules 
for  labelling  tampons  to  show  clearly  the  absorbency  of  the 
product.    This  is  critical  information  for  women  who  are  at  risk 
for  toxic  shock  syndrome.     However,  OMB  has  repeatedly  altered 
the  FDA  rule.     This  battle  has  gone  on  for  two  years.     While  OMB 
quibbles  over  the  wording  on  tampon  boxes,  many  women  remain  at 
risk  and  without  accurate  information  about  the  products  they  are 
purchasing. 

Other  regulations,  such  as  the  asbestos  rules,  languish  for 
years  in  OMB  review.     The  rules  on  use  of  asbestos  were  recently 
released  after  five  years  of  inter-agency  wrangling  marked  most 
notably  by  OMB's  foot-dragging. 

In  numerous  incidents,  OMB  has  interposed  its  judgments  over 
the  advice  of  experts  in  a  particular  field  and  imposed  its  will 
on  the  agencies  that  have  expertise  and  responsibility  for 
carrying  out  laws  enacted  by  Congress.     Probably  the  most  telling 
example  of  this  OMB  activity  is  the  development  of  rules 
implementing  the  1986  Superfund  reauthorization.     Congress  is 
well  aware  of  OMB's  interference  in  this  instance,  as  documented 
in  a  scathing  report  released  by  Rep.  Dingell.     Among  other 
things,  OMB  replaced  the  judgment  of  leading  scientists  with  its 
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own  non-expert  views.    This  is  not  the  proper  role  for  OMB. 

It  is  the  departments  and  agencies  that  are  accountable  to 
Congress  and  responsible  for  implementing  the  laws  passed  by 
Congress.     Furthermore,  OMB's  interference  in  the  regulatory 
process  seems  to  occur  disproportionately  in  the  environmental 
and  public  safety  areas,  raising  the  question  of  whether  OMB  is 
being  used  an  engine  for  imposing  an  ideology  rather  than 
reviewing  the  paperwork  burden  on  individuals  and  businesses. 

Perhaps  most  disturbing  of  all,  Mr.  Chairman,  is  that  OMB 
performs i much  of  its  activity  in  virtual  secrecy.     One  of  the 
most  crucial  changes  that  Congress  should  make  in  this 
reauthorization  is  to  dramatically  increase  the  accountability  of 
OMB.     Both  the  Congress  and  the  public  need  to  know  much  more 
about  what  OMB  does  and  why  it  takes  those  actions. 

I  understand  that  the  President  wants  to  have  a  central 
agency  to  oversee  and  co-ordinate  the  activities  of  the  various 
federal  departments  and  agencies.     OMB  is  playing  that  role,  and 
that  fact  is  unlikely  to  change.     The  problem  is  not  just  that 
OMB  has  enormous  power.     The  problem  is  that  OMB's  power  is 
unchecked  because  it  operates  largely  in  secret.     This  is  simply 
inconsistent  with  the  fundamental  principles  of  democratic 
government.     For  the  government  to  function  appropriately,  for 
our  system  of  checks  and  balances  to  operate  effectively, 
Congress  and  the  public  need  to  know  what  decisions  are  being 
made,  why  they  are  being  made  and  who  is  making  those  decisions. 
So,  Mr.  Chairman,  it  is  not  our  purpose  to  impose  on  Presidential 
perogative,  but  it  is  Congress  that  passes  the  laws  and  is 


78 


responsible  for  overseeing  implementation  of  those  laws.    And  as 
a  former  Member  of  Congress,  I  know  that  this  body  cannot  carry 
out  its  function  if  under  a  veil  of  secrecy  the  Executive 
interferes  with  agency  rulemaking. 

Before  I  close,  Mr.  Chairman,  let  me  say  that  many  of  us  who 
have  been  concerned  with  OMB' s  implementation  of  the  Paperwork 
Reduction  Act  have  seen  some  improvements  in  recent  times. 
Starting  with  the  1986  reauthorization,  steps  have  been  taken  to 
make  OMB  somewhat  more  accountable.     For  instance,  certain 
contacts  between  OMB  and  agencies  are  now  recorded.  Further, 
since  the  new  Administration  took  office  in  January,  the 
leadership  at  OMB  has  been  more  open,  accessible  and  co- 
operative.    And  as  the  Committee  knows,  OMB  heeded  numerous 
public  comments  and  withdrew  a  proposed  policy  on  information. 
We  applaud  these  changes  and  look  forward  to  further  improvement 
in  OMB's  performance. 

However,  this  does  not  mean  that  Congress  should  not 
undertake  a  major  reform  through  this  reauthorization 
legislation.     Congress  should  seize  this  opportunity  to  build  a 
structure  that  prevents  a  repitition  of  the  type  of  abuses  that 
occurred  in  the  name  of  the  Paperwork  Reduction  Act.  Problems 
remain  and  the  good  faith  of  certain  government  officials  alone 
is  not  the  answer  to  these  problems.     Even  if  the  current 
administrators  at  OMB  are  doing  a  better  job,  the  agency's  power 
remains  unchecked,  and  that  is  wrong.     If  information  collection 
and  dissemination  is  critical  to  democratic  government,  then 
Congress  must  insist  that  OMB  respect  these  functions  as  well  as 
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paperwork  reduction  and  must  devote  resources  to  carrying  out  its 
responsibilities  with  respect  to  the  development  of  federal 
information  policies. 

In  closing,  Mr.  Chairman,  we  can  all  agree  that  paperwork 
reduction  is  a  laudable  and  worthwhile  objective.    We  support 
continued  efforts  in  this  area  under  the  reauthorization. 
However,  paperwork  reduction  was  not  and  should  not  be  sole  goal 
of  this  Act.     Now  Congress  has  the  chance  to  reaffirm  the 
Paperwork  Reduction  Act's  affirmative  objectives  and  to  enact 
provisions  that  will  protect  against  a  reoccurrence  of  past 
abuses  and  ensure  that  OMB  implements  the  Act  appropriately. 

The  draft  bill  circulated  by  the  Committee  seeks  to 
accomplish  many  of  these  goals.     This  draft  and  the  hearings  that 
will  take  place  over  the  next  two  weeks  are  a  good  starting 
place.     The  Committee  is  to  be  commended  for  its  seriousness  of 
purpose  and  we  look  forward  to  working  with  the  Committee  in  the 
coming  weeks. 

Mr.  Chairman,  once  again  thank  you  for  inviting  me  to 
testify  on  this  important  legislation  and  I  will  happy  to  address 
any  questions  from  the  Committee. 
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Chapter  8 

Policy  Powerhouse: 
The  Office  of 
Management 
And  Budget 


The  Office  of  Management  and  Budget  (OMB)  is  best  known  to  Americans  as  former  home 
to  David  Stockman,  President  Reagan's  first  OMB  director.  Stockman  and  the  Reagan 
administration  were  able  to  transform  OMB  into  one  of  the  most  powerful,  yet  secretive, 
agencies  in  the  government.  What  makes  a  lesser  known  federal  office  the  source  of  so 
much  controversy  and  turbulence? 

Despite  its  roots  in  the  old  Bureau  of  the  Budget,  which  OMB  superceded  in 
1970,  OMB's  role  in  the  government  is  much  broader  than  number  crunching.  In  1986, 
Congress  stepped  back  to  view  OMB's  dimensions.  In  the  report  that  followed,  Office  of 
Management  and  Budget:  Evolving  Roles  and  Issues,  Congress  cited  "95  statutes,  58 
executive  orders,  5  regulations  and  51  circulars  which  reflect  OMB's  operational 
authorities."1  The  subjects  covered  by  these  measures  are  all-encompassing,  from  arms 
control2  to  water  resources.^ 

The  controversy  and  turbulence  surrounding  OMB  has  been  about  the  exercise, 
growth,  and  secrecy  of  OMB's  extraordinary  control  over  the  federal  government. 
Congress  acted  to  increase  OMB's  authority  to  improve  the  efficiency  of  the  federal 
government.  Then  President  Reagan  expanded  these  new  responsibilities  beyond  the 
intent,  and  consent,  of  Congress.  During  the  Reagan  administration  OMB  has  been 
reinvented  as  the  power  base  of  the  executive  branch.  As  Congress  observed  in  its  study, 
OMB  operates  under  the  guise  of  a  federal  management  agency,  but  it  exhibits  a 
"persistent  confusion  between  management  and  control. 

OMB's  control  and  its  ability  to  manipulate  the  bureaucracy  has  led  to  increased 
government  secrecy  as  both  an  end  and  a  means.  The  opening  for  such  activity  came  as 
the  result  of  the  Paperwork  Reduction  Act,  passed  by  Congress  to  decrease  wasteful 
paperwork  volume  in  government,  but  President  Reagan  used  OMB's  powers  under  the  Act 
in  ways  beyond  the  intended  boundaries  set  by  Congress.  President  Reagan  granted  OMB 
unprecedented  authority  to  control  the  content  and  the  volume  of  all  government 
publications  and  to  set  the  information  collection  policies  of  all  federal  agencies  The 
result:  less  information  is  available  to  fewer  people  about  government. 
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60  GOVERNMENT  SECRECY:  DECISIONS  WITHOUT  DEMOCRACY 

As  a  means,  President  Reagan  has  endowed  OMB  with  authority  to  rewrite 
federal  regulations  and  studies,  but  the  process  has  been  conducted  secretly.  In'  1985, 
disturbed  that  President  Reagan  had  created  a  "superagency,"  Congressman  John  Dingell 
(D-MQ,  Chairman  of  the  House  Energy  and  Commerce  Committee,  stated: 

While  Congress  expected  everyone  to  play  by  the  same  rules,  the  OMB 
has  rewritten  the  rules  to  give  itself  a  special  advantage.  It  engages  in 
secret  communications  with  agency  officials  and  outside  parties,  leaving 
other  interested  parties  on  the  sidelines  watching  a  different  game.  A 
regulation  may  be  blocked  through  OMB's  clandestine  intervention  at  the 
behest  of  a  particular  industry  while  limiting  the  presentation  of 
opposing  views  by  other  industry  representatives  and  the  general  public 
who  might  benefit  from  the  proposed  rule.  This  secret  process  is  simply 
incompatible  with  a  regulatory  review  process  purportedly  designed  to 
promote  rationality  in  decision  making.** 

OMB  bypasses  federal  laws  specifically  enacted  to  provide  citizens  with 
knowledge  of  and  access  to  government  decision-making.  In  general,  OMB  reaches  from 
behind  the  curtain  of  government  into  the  lives  of  Americans.  OMB  is  a  subtle  and 
complex  force  that  makes  unrestrained  use  of  unaccountable  power. 

OMB  CONTROL  OF  GOVERNMENT  INFORMATION 

The  Reagan  administration's  action  at  OMB  reflects  a  pattern  throughout  the  government 
of  reduced  flow  of  information  to  the  public  It  seems  that  only  the  justification  used  in 
other  areas  of  government  has  shifted,  from  "national  security"  to  "cost/benefit."  The 
consequences  of  secrecy  remain  the  same:  defeating  the  accountability  of  officials  and 
agency  activity,  thwarting  the  checks  and  balances  of  our  government,  and  undermining 
the  democratic  process.  The  Reagan  administration  assault  against  public  service 
information  began  in  1981.  It  was  significantly  advanced  in  1985  through  the  issuance  of 
a  comprehensive  information  management  policy  entitled  OMB  Circular  A- 130/ 
Implementation  of  this  policy  has  emboldened  executive  branch  control  of  government 
publications,  information  collection  and  dissemination,  and  privatization  of  government 
printing.  It  has  also  undercut  protections  and  rights  guaranteed  by  law  and  decreased  the 
effectiveness  of  government  programs. 

CONTROL  OF  GOVERNMENT  PUBLICATIONS 

The  free  flow  of  information  in  a  democracy  is  essential  to  maintaining  an  informed 
citizenry,  as  well  as  helping  people  improve  the  quality  of  their  lives.  Government 
publications  have  historically  been  an  important  source  of  public  information.  These 
materials  are  relied  upon  by  Americans  to  learn  about  their  government,  to  be  advised  on 
health  and  safety  matters,  and  to  discover  job  and  educational  opportunities,  as  well  as 
to  become  educated  on  other  issues  affecting  their  lives. 
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When  President  Reagan  entered  office  in  1981,  government  publications  were 
immediately  targeted  as  an  expendable  resource.  The  president  quickly  expanded  OMB's 
limited  budgetary  authority  to  review  government  publications^  and  initiated  a  campaign 
to  reduce  government  information  as  part  of  a  "war  on  waste."  Few  would  argue  that 
government  programs  cannot  be  improved,  but  the  emphasis  in  this  case  was  not  to 
create  better  information  resources  —  simply  less.  President  Reagan  kicked  off  the  new 
OMB  campaign  by  stating: 

The  federal  Government  is  spending  too  much  money  on  public  relations, 
publicity,  and  advertising.  Much  of  this  waste  consists  of  unnecessary 
and  expensive  films,  magazines,  and  pamphlets/* 

As  the  new  "information  czar,"  OMB  -established  stringent  controls  on  federal 
agencies.  It  declared  a  moratorium  on  new  periodicals,  pamphlets,  and  audiovisual 
products;  required  OMB  review  and  approval  of  plans  to  publish  such  materials  in  the 
future;  and  mandated  use  of  OMB  publication  control  systems. 

OMB's  publications  policy  terminated  the  availability  of  much  information  of 
public  importance.  In  1982,  OMB  issued  its  List  of  Publications  Terminated  and 
Consolidated  by  Agency,  in  which  2,000  publications  were  dropped.**  One  government 
publications  librarian  assessed  the  damage,  stating: 

Well-known  government  titles  have  ceased  publication  since  the 
moratorium.  Some  of  them  can  be  verified  among  2,000  titles  announced 
in  OMB's  List  of  Government  Publications  Terminated  and  Consolidated 
by  Agency.  Others  have  simply  failed  to  appear  in  print.  No 
announcement  was  needed  for  reference  librarians  to  notice  that  the 
annual  Handbook  of  Labor  Statistics  failed  to  arrive  on  schedule  in  1982, 
but  it  was  not  immediately  apparent  that  it  had  ceased  publication.  It 
gradually  became  clear  that  numerous  federal  statistical  sources  had  been 
terminated.*^ 

OMB  steamed  ahead  despite  strong  opposition  by  the  nation's  librarians  and 
others.  By  1984  a  second  OMB  report  claimed  reduction  of  3,848  government 
publications.*^  One  private,  nonprofit  group,  OMB  Watch,  created  to  monitor  the  actions 
of  OMB,  determined  that  "over  43%  of  all  federal  publications  were  affected  by  the 
campaign  against  waste."*'*  The  "waste"  included  publications  on  such  wide  ranging 
subjects  of  public  concern  as  income  taxes,  drug  abuse,  automobile  safety,  and  radioactive 
fallout.  Some  of  these  were: 

A  Woman's  Guide  to  Social  Security 

Emergency  Management 

Handbook  of  Labor  Statistics 

Health  Resources  Statistics 

Housing  and  Urban  Development  Trends 

Oil  Pollution  Abstracts 
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Poison  Control  Center  Bulletin 
The  Car  Book 
The  Right  To  Read 

Unemployment  Rates  for  State  and  Local  Governments 
Your  Housing  Rights1^ 

OMB's  systematic  efforts  to  cut  back  publications  have  continued  to  grow, 
snowballing  into  more  comprehensive  controls  on  information.  In  1985,  OMB  issued  an 
expanded  "Government  Publications"  policy,  increasing  the  frequency  of  OMB  review  of 
agency  publication  policy  to  every  year,  and  expanding  the  types  of  materials  subject  to 
OMB  scrutiny.16 

CONTROL  OF  INFORMATION  COLLECTION  AND  DISSEMINATION 

OMB's  control  of  government  publications  demonstrated  its  ability  to  block  a  direct 
communication  channel  between  government  and  the  public  However,  OMB's  control 
extends  deep  into  all  the  information  functions  of  federal  agencies.  The  following  is  a 
list  of  ways  in  which  this  is  accomplished.  Records  are  maintained  by  agencies  to  help 
determine  whether  the  government  and  others  in  society  are  complying  with  air  safety, 
environmental,  civil  rights,  or  consumer  protection  laws.  Information  collected  about 
specific  government  programs  increases  effectiveness  in  programs  ranging  from 
immigration  reform  to  drug  enforcement.  Surveys  are  conducted  by  agencies  to  better 
administer  government  programs  for  public  health  care  delivery,  agriculture,  or  heat  and 
fuel  needs.  All  such  information  is  especially  important  to  concerned  citizens  and 
nonprofit  groups  that  fill  gaps  in  public  policy  by  helping  Congress  formulate  programs. 
OMB's  control  of  information  is  strong  evidence  that  policies  about  information  are 
decisions  about  the  very  nature  of  society  itself. 

"PRIVATIZING"  GOVERNMENT  PRINTING 

OMB  action  in  March  1987  reveals  its  central  role  in  determining  whether  government  is 
responsible  for  informing  its  citizens  and  taxpayers.  Bridging  the  areas  of  government 
publication  and  information  policy  are  the  very  regulations  that  determine  how 
information  is  printed  and  distributed. 

For  the  Reagan  administration,  government  printing  is  a  primary  target  of  its 
drive  for  "privatization,"  shifting  functions  of  government  to  the  commercial  sector.  Like 
other  recent  OMB  stratagems,  privatization  has  been  pursued  without  considering  its 
effect  on  government  responsibilities.  Government  and  commerce  differ  in  many  obvious 
ways.  Foremost  is  the  fact  that  public  needs  must  be  met  efficiently  but  should  not  be 
conditioned  upon  profitability. 

OMB's  effort  to  privatize  government  information  has  been  advanced  in 
regulations  that  undercut  the  system  created  in  law  more  than  fifty  years  ago.17  That 
system  requires  federal  printing  to  be  performed  by  the  Government  Printing  Office 
(GPO)  under  the  auspices  of  the  congressional  Joint  Committee  on  Printing.  Congressman 
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Major  Owens  (D-NY),  who  was  a  professional  librarian  before  entering  Congress,  in  1987 
stated: 

The  benefits  of  this  requirement  as  it  has  been  implemented  over  the 
last  68  years  has  been  invaluable:  it  has  rid  Government  printing  of  the 
corruption  with  which  it  was  once  plagued,  assured  that  printing  is 
carried  out  as  economically  and  efficiently  as  possible,  provided  universal 
public  access  to  Government  publications  through  the  GPO- administered 
depository  library  system,  and  given  Congress  the  powerful  oversight 
tool  it  needs  to  preserve  the  free  flow  of  Government  information  to  the 
public18 

OMB's  manipulation  of  federal  regulations  has,  in  this  case,  usurped  these 
requirements  supplanting  benefits  and  reforms.  OMB  also  permitted  certain  provisions  to 
be  issued  as  final  rules  without  any  opportunity  for  public  comment.  In  particular,  the 
new  regulations  remove  the  requirement  that  federal  agencies  obtain  approval  of  the 
Joint  Committee  on  Printing  in  Congress  before  transferring  printing  to  commercial  firms. 
Without  centralized  review,  the  government  printing  operation  will  be  less  efficient.  While 
the  government  will  be  expected  to  print  and  publish,  it  will  be  both  unable  to  plan  and 
uncertain  of  personnel  and  budgetary  needs.  OMB  has  substituted  "private"  policy  for 
public  policy,  dismantling  the  government's  information  infrastructure. 

UNDERCUTTING  PROTECTIONS  AND  RIGHTS 

OMB's  control  of  information  collection  affects  the  determination  of  whether  government 
and  others  in  society  are  complying  with  the  law.  OMB  wields  the  power  simply  to  tell 
agencies  to  stop  collecting  such  information.  The  areas  range  widely  from  worker  safety 
to  fair  housing  opportunities.  In  most  cases,  OMB  lacks  the  expertise  to  understand  the 
importance  of  the  information  or  the  consequences  of  its  disapproval. 

OMB,  for  example,  decreased  assurances  of  a  safe  workplace  for  Americans  in  a 
January  1987  decision  about  information  collection.  Wood  dust  exposure  in  wood 
manufacturing  factories  has  been  linked  to  increased  risks  of  nose,  throat,  and  stomach 
cancer.  The  Department  of  Labor's  Occupational  Safety  and  Health  Administration  (OSHA) 
had  recently  stepped  up  its  effort  to  determine  the  need  for  new  worker  protection 
regulations.  In  January  1987  OMB  ordered  OSHA  to  stop  visiting  wood  and  wood  product 
manufacturers  to  make  necessary  evaluations,  terming  them  "unapproved  information 
collection."^ 

In  another  matter  of  occupational  safety,  OMB  changed  regulations  dealing  with 
mine  workers'  safety  by  scaling  back  safety  record-keeping  requirements.  The  Department 
of  Labor's  Mine  Safety  and  Health  Administration  had  sought  to  record  defects  in  "self- 
propelled"  mining  equipment  such  as  trucks  and  loaders.  In  1984,  the  Mine  Safety  and 
Health  Administration  reported  that  between  1980  and  1983,  154  deaths  and  10,000 
injuries  were  attributable  to  accidents  involving  such  equipment.  This  information  ensures 
that  defects  are  not  overlooked,  that  necessary  repairs  are  made,  and  that  maintenance  is 
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performed  regularly.  OMB,  however,  wanted  to  leave  the  responsibility  up  to  the  mining 
companies,  requiring  only  a  signed  certification  that  inspections  have  occurred.2^ 

Compliance-  with  civil  rights  laws  has  also  been  affected  by  OMB  decisions  that 
reduced  the  effectiveness  of  agencies  responsible  for  stopping  housing  discrimination  as 
well  as  those  working  to  increase  the  number  of  minority-owned  businesses  in  the  United 
States.  In  1985,  OMB  issued  a  decision  barring  the  Veterans  Administration  and  the 
Department  of  Housing  and  Urban  Development  (HUD)  from  collecting  information  that 
the  two  agencies  use  to  remedy  housing  discrimination  and  administer  civil  rights 
programs.  The  information  included  the  race,  sex,  and  ethnic  background  of  applicants 
for  home  mortgage  insurance.  One  HUD  official  stated,  This  is  no  casual  effort  by  OMB, 
it's  a  concerted  action.  The  surest  way  to  stop  [civil  rights]  enforcement  is  to  remove 
information  about  who  is  in  the  programs."2*  Pressure  from  a  group  of  federal  agencies 
and  Congress  forced  OMB  to  reverse  its  decision22 

Also  in  1985,  another  OMB  decision  meant  that  compliance  with  the  Equal 
Employment  Opportunity  laws  by  television  stations  throughout  the  country  became  less 
certain.  OMB  disapproved  of  Federal  Communications  Commission  (FCC)  annual  reporting 
requirements  on  the  race  and  sex  of  employees  of  cable  television  stations 

In  another  interference  with  the  FCC,  the  administration  moved  towards 
achieving  its  goal  of  eliminating  the  Fairness  Doctrine,  the  rule  that  broadcasters  must 
give  equal  time  to  opposing  views  of  controversial  issues  of  public  importance.  OMB 
disapproved  of  FCC  forms  used  to  notify  political  candidates  of  their  right  to  respond  to 
TV  and  radio  station  editorials.24  FCC  compliance  with  the  Fairness  Doctrine  was 
diminished,  a  goal  which  the  administration  championed  throughout  1987. 

DECREASING  THE  EFFECTIVENESS  OF  GOVERNMENT  PROGRAMS 

Information  is  collected  by  federal  agencies  to  evaluate  public  needs  and  to  improve  the 
effectiveness  and  responsiveness  of  government  programs.  OMB,  however,  can  choose  to 
undermine  these  programs  simply  by  disapproving  of  information  collection. 

Communities  that  suffer  from  chronically  poor  economic  conditions  or  severe 
economic  dislocation  may  be  prevented  from  improving  their  lot  in  life.  In  June  1987, 
OMB  disapproved  of  a  plan  by  the  Department  of  Commerce's  Economic  Development 
Administration  to  evaluate  local  technical  assistance  projects  it  has  provided  in  the  past. 
The  systematic  evaluations  could  have  indicated  the  progress  of  such  programs,  as  well  as 
targeted  areas  of  continuing  need2* 

An  effort  to  increase  the  utility  of  federal  reports  on  medical  policy  and  reviews 
of  medical  treatments  and  devices  for  nearly  one  million  medical  professionals  was 
undercut  by  OMB  in  June  1987.  The  Food  and  Drug  Administration  (FDA)  publishes  its 
Drug  Bulletin  three  to  four  times  annually  and  it  serves  as  an  important  forum  for 
government  and  the  medical  community.  Rapid  medical  advances  and  improvements  in 
health  care  practices  have  raised  important  questions  about  the  scope  and  utility  of  the 
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FDA  publication.  FDA  decided  to  conduct  its  first  readership  survey  in  15  years.  OMB's 
disapproval  of  the  survey  forced  FDA  to  continue  making  relatively  uninformed  editorial 
and  budget  decisions  about  the  publication2** 

In  1985,  the  Indian  Health  Service  tried  to  pursue  a  recommendation  from 
Congress  for  improving  its  community-based  outreach  program  for  Native  Americans. 
Congress  has  fought  to  maintain  funding  levels  for  the  program  despite  President 
Reagan's  efforts  to  phase  it  out.  Congress  recommended  that  the  Indian  Health  Service 
set  up  a  systematic  evaluation  of  service  delivery  problems  to  the  Native  American 
communities.  It  was  an  attempt  to  resolve  problems  of  geographic  isolation,  lack  of 
access  to  health  service  facilities,  and  inadequate  emergency  services.  OMB  disapproved 
of  the  evaluation  and  information  collection  plan,  referring  in  part  to  "apathetic 
respondent  behavior."2^ 

These  and  other  examples  demonstrate  OMB's  ability  to  manipulate  federal 
programs,  undermine  the  intent  of  laws,  and  decrease  the  protections  and  rights  of 
citizens.  OMB's  activities  in  these  areas  involve  technical  and  often  complex  matters 
which  the  public  cannot  ordinarily  understand  or  resolve.  OMB's  review  process  is 
inaccessible,  and  its  rulings  are  difficult  to  challenge  even  by  agencies  which  have 
expertise  in  the  areas  concerned. 


OMB  CONTROL  OF  GOVERNMENT  REGULATIONS 

It  has  been  no  secret  that  President  Reagan  has  made  deregulation  of  industry  a  priority 
of  his  presidency.  However,  two  facts  are  virtually  secret:  (1)  OMB  is  the 
administration's  most  subtle  and  powerful  agent  in  reducing  the  number  of  government 
regulations;  and  (2)  OMB  uses  its  authority  to  rewrite  regulations.  Central  to  this 
authority  has  been  the  issuance  of  two  executive  orders  by  President  Reagan,  E.O.  12291 
and  12498,  which  gave  OMB  the  power  to  effectively  control  agency  decisions.2**  Simply 
stated,  since  OMB  controls  federal  regulations,  OMB  controls  the  laws.  Regulations  are 
the  engines  of  federal  law,  determining  the  behavior  of  institutions  and  industries,  and 
the  strength  of  protections  and  rights.2^ 

OMB's  role  in  shaping  life  in  America  has  been  permeated  by  secrecy.  Its 
unaccountable  power  and  unreviewable  authority  are  an  unsuitable  environment  for 
decision-making  in  a  democracy.  In  1986,  a  Senate  investigation  of  OMB's  interference 
with  agency  regulations  reached  the  following  conclusions  about  the  impact  of  President 
Reagan's  expansion  of  OMB's  authority: 

Executive  Orders  12291  and  12498  together  effectively  exert  a  "cradle  to 
grave"  influence  over  the  agency  rulemaking  process  and  there  is 
widespread  concern  that  the  secrecy  and  delay  imposed  by  OMB 
compromise  the  principles  of  openness  and  fairness  under  which  agencies 
strive  to  develop  their  regulations.^ 
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In  several  instances  these  practices  have  caused  OMB  to  perpetuate  serious 
health  risks  in  society,  in  others  OMB  has  substantively  altered  regulations  despite  its 
lack  of  expertise  in  the  subject  area.  A  regulation  affecting  an  airline  may  seem 
impersonal,  but  a  regulation  affecting  a  drug  or  a  hazardous  substance  is  not.  In  1986,  a 
federal  court  ruled  that  the  government's  unlawful  delay  in  issuing  regulations  governing 
storage  of  hazardous  waste  in  tanks  was  caused  by  OMB.  The  court  further  stated  that: 

The  use  of  E.O.  12291  to  create  delays  and  to  impose  substantive 
changes  raises  some  constitutional  concerns.  Congress  enacts 
environmental  legislation  after  years  of  study  and  deliberation,  and  then 
delegates  to  the  expert  judgement  of  the  EPA  Administrator  the 
authority  to  issue  regulations  carrying  out  the  aim  of  the  law.  Under 
E.O.  12291,  if  used  improperly,  OMB  could  withhold  approval  until  the 
acceptance  of  certain  content  in  the  promulgation  of  any  new  EPA 
regulation,  thereby  encroaching  upon  the  independence  and  expertise  of 
EPA  Further,  unsuccessful  executive  lobbying  on  Capitol  Hill  can  still  be 
pursued  administratively  by  delaying  the  enactment  of  regulations  beyond 
the  date  of  a  statutory  deadline.  This  is  incompatible  with  the  will  of 
Congress  and  cannot  be  sustained  as  a  valid  exercise  of  the  President's 
Article  II  powers.^1 

ASPIRIN  AND  REYE  SYNDROME 

OMB's  interference  with  regulations  to  decrease  human  health  risks  is  nowhere  more 
apparent  than  in  the  case  of  the  fatal  link  between  aspirin  and  Reye  Syndrome 
(pronounced  "rye")  in  children.  In  June  1982,  the  Department  of  Health  and  Human 
Services  (HHS)  announced  its  proposal  to  use  radio  advertisements  and  place  warning 
labels  on  containers  of  aspirin  warning  parents  of  the  possible  dangers.  OMB,  positioned 
by  the  Reagan  executive  order  to  review  the  proposed  regulation,  chose  to  ignore 
authoritative  medical  findings  by  the  U.S.  Centers  for  Disease  Control  (CDC)  and  experts 
in  the  field  of  rare  diseases,  siding  instead  with  the  aspirin  industry  to  prevent  the 
labeling.  Within  five  months  of  the  proposed  HHS  campaign,  OMB  placed  a  phone  call  to 
the  Secretary  for  Health  and  Human  Services  who  withdrew  the  proposed  regulation  for 
further  study.^ 

Strong  evidence  supported  the  need  for  preventive  measures  in  1982,  if  not 
earlier.  Reye  Syndrome  is  a  life  threatening  condition  that  may  follow  influenza  or 
chicken  pox  infections  in  children.  At  the  end  of  1981,  the  CDC,  the  Public  Health 
Service  facility  in  Atlanta,  reported  that  an  estimated  1,200  cases  of  Reye  Syndrome 
occurred  annually,  and  the  death  rate  was  30%  for  reported  cases.  Permanent  brain 
damage  and  other  problems  may  occur  even  if  the  affected  child  does  not  die.  However, 
Reye  Syndrome  is  difficult  to  diagnose  because  its  symptoms  are  easily  confused  with 
other  illnesses,  including  meningitis,  encephalitis,  or  even  drug  overdose  hallucinations.-*3 
Four  studies  conducted  between  1978  and  1981  by  the  state  health  departments  of  Ohio, 
Michigan,  and  Arizona  provided  the  most  convincing  evidence  of  a  fatal  link  between 
aspirin  use  by  children  and  Reye  Syndrome.  The  Ohio  study  alone  showed  that  children 
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who  came  down  with  Reye  Syndrome  were  ten  times  as  likely  to  have  taken  aspirin  as 
those  who  did  not  contract  the  disease.3^ 

The  CDC  reports  prompted  the  Surgeon  General,  Dr.  Everett  Koop,  to  issue  an 
advisory  cautioning  against  the  use  of  aspirin  for  children  with  influenza  or  chicken  pox. 
The  Surgeon  General  was  joined  by  the  CDC,  the  Food  and  Drug  Administration,  and  the 
American  Academy  of  Pediatrics  in  urging  the  government  to  warn  parents  and  physicians 
of  potential  dangers. 

OMB,  however,  chose  to  listen  to  aspirin  manufacturers,  who  met  with  OMB 
officials  privately,  and  estimated  that  the  industry  could  lose  $100  million  in  sales.  The 
aspirin  makers  commissioned  their  own  study  which  concluded,  amazingly,  that  there  was 
no  relationship  between  aspirin  and  Reye  Syndrome.  The  FDA  and  even  OMB's  own 
analysts  rejected  these  conclusions.3^ 

OMB's  final  decision  on  warnings  was  not  made,  however,  by  its  analysts  but  by 
its  regulatory  affairs  chief.  Ignoring  all  authoritative  scientific  evidence,  affirmations  of 
the  fatal  link  between  aspirin  use  in  children  and  Reye  Syndrome  by  the  White  House 
Office  of  Science  and  Technology  Policy,  and  even  OMB's  own  statisticians,  the 
regulatory  affairs  chief  told  the  Secretary  of  Health  and  Human  Services  to  withdraw  the 
proposed  warnings.  The  decision  was  based  on  a  conversation  with  the  OMB  official's 
wife,  a  pediatrician  who  did  not  accept  the  scientific  conclusions,  and  the  intense 
lobbying  by  the  aspirin  industry.3** 

Since  1982,  the  evidence  supporting  warning  labels  has  increased.  In  1983,  the 
New  England  Journal  of  Medicine  reported  that  Reye  Syndrome  was  10  to  20  times  more 
common  than  doctors  had  believed*37  In  1984,  another  study  by  the  U.S.  Centers  for 
Disease  Control  concluded  that  children  suffering  from  influenza  or  chicken  pox  were  12 
to  25  times  more  likely  to  contract  Reye  Syndrome  if  treated  with  aspirin,  than  those 
who  were  not.38  In  1984,  190  cases  of  Reye  Syndrome  were  reported,  26%  of  them  were 
fatal,  and  many  survivors  suffered  brain  damage  3^  Finally  in  1985,  the  aspirin  industry 
entered  into  an  agreement  with  the  Department  of  Health  and  Human  Services  to  issue 
warning  labels  and  public  service  announcements  against  aspirin  use  for  flu  or  chicken 
pox  in  children.  The  industry  remained  reluctant,  however,  to  state  the  relationship  of 
aspirin  to  Reye  Syndrome.  If  OMB  had  not  interfered  many  children  could  have  been 
saved  from  the  fatal  and  permanently  disabling  effects  of  Reye  Syndrome. 

ASBESTOS  AND  CANCER 

A  second  example  has  been  OMB's  interference  with  the  Environmental  Protection 
Agency's  proposed  ban  on  certain  asbestos  products  and  uses.  Asbestos  is  a  known 
cancer-causing  material  used  in  buildings  for  insulation,  floor  and  ceiling  tiles,  paints  and 
joint  compounds.  EPA  was  supported  in  its  efforts  by  scientific  studies  demonstrating  the 
harmful  effects  of  asbestos.  Following  an  lengthy  investigation,  Congress  acted  to  remove 
asbestos  from  schools  and  other  public  buildings. 
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In  order  to  preserve  commercial  interests  in  asbestos,  OMB  disagreed  with 
Congress  and  the  EPA.  OMB  delayed  its  review  of  the  EPA  proposed  ban  for  many 
months,  stating  that  "cost/benefit"  standards  had  not  been  met.  According  to  this 
standard,  OMB  created  a  "discounting  human  lives  saved"  concept  in  order  to  decrease 
the  value  of  the  benefits  of  asbestos  regulations,  as  weighed  against  the  costs  of  the 
regulation  to  the  industry.  As  stated  by  House  Energy  and  Commerce  Chairman  John 
Dingell  (D-MI)  in  a  thorough  review  of  OMB  interference  with  EPA  asbestos  regulations: 

Under  this  discounting  approach,  the  OMB's  cost-benefit  analysis  of  the 
proposed  asbestos  regulations  computes  human  life  at  a  base  value  of  $1 
million  --  and  then  discounts  that  value  over  the  30  to  40  year  latency 
period  for  asbestos-related  cancer.  This  arbitrary  and  callous  discounting 
methodology  would  reduce  the  value  of  life  to  a  figure  as  low  as 
$22^500,  thereby  undervaluing  the  benefits  of  health  and  safety 
regulations  and  thwarting  the  regulation  of  many  toxic  substances 
evaluated  under  the  cost-benefit  criteria  of  Executive  Order  12291.^ 

While  the  problem  of  public  exposure  to  asbestos  persisted,  OMB  worked  secretly 
to  undercut  EPA's  ban.  OMB  met  twelve  times  with  representatives  from  the  asbestos 
industry,4*  and  was  particularly  responsive  to  officials  from  Canada,  where  asbestos  is  a 
major  export  product.  In  1986,  it  was  revealed  that  the  director  of  OMB's  regulatory 
review  office  met  secretly  with  Canadian  officials  to  assure  them  of  OMB's  intent  to 
undercut  the  ban.  In  a  subsequent  communication,  the  OMB  official  stated  that  OMB 
"remains  opposed  to  [the]  banning  and  it  will  actively  work  toward  this  end  in  [the] 
regulatory  process."4^ 

CHEMICALLY  TREATED  FOOD 

In  another  example,  the  delay  and  burden  of  passing  OMB's  "cost/benefit"  test  posed  a 
continued  risk  to  human  lives  from  chemically  treated  fruits  and  vegetables.  In  1985,  the 
Food  and  Drug  Administration  proposed  regulations  banning  certain  uses  of  sulfites  which 
had  led  to  twelve  deaths.  During  a  lengthy  delay  posed  by  OMB's  "cost/benefit"  review,  a 
44-year  old  woman  died  after  eating  sulfite-treated  food  in  a  restaurant 4^ 

At  a  1986  Senate  hearing  on  OMB  policy  making,  Senator  Carl  Levin  (D-MI), 
Chairman  of  the  Subcommittee  on  Governmental  Affairs,  stressed  that,  These  are  obvious 
life  and  death  decisions.  Who's  making  these  decisions  has  been  hidden  from  the 
public."44 

OMB's  power  and  control  over  the  federal  government  is  unprecedented.  It  is 
especially  ironic  that  an  administration  so  outwardly  committed  to  "decentralizing"  the 
federal  government  has  centralized  its  power  at  OMB  so  quickly.  Within  one  month  of 
entering  office,  President  Reagan  empowered  OMB  to  oversee  regulations  proposed  by 
federal  agencies,  requiring  agencies  to  conform  with  OMB's  "cost/benefit"  analyses  and 
gave  OMB  broad  authority  over  the  content  and  fate  of  regulations.4^  In  1985,  through 
an  order  implemented  by  then  OMB  official  Douglas  Ginsbuxg,  President  Reagan  made 
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OMB  responsible  for  the  regulatory  program  of  the  federal  government.4**  As  Congress 
observed  in  its  comprehensive  1986  report: 

The  Reagan  Administration's  designation  of  OMB's  Office  of  Information 
and  Regulatory  Affairs  (OIRA)  as  its  central  clearance  arm  for 
regulatory  policy  capitalized  on  a  national  mandate  for  regulatory  relief 
and  set  in  motion  -  administratively  —  the  most  sweeping  reform  of 
the  regulatory  process  in  35  years  47 

Since  1981  the  requirement  that  agencies  adopt  OMB's  substantive 
recommendations  has  permitted  OMB  to  rewrite  agency  regulations  and  supplant  them 
with  the  administration's  own  policies.  The  White  House's  commitment  to  this  process  was 
boldly  demonstrated  when  Congress  threatened  action  in  1986  to  eliminate  the  OMB  office 
responsible  for  regulatory  review.  OMB  Director  James  Miller  III  pledged  that,  if 
Congress  eliminated  OMB's  office  for  reviewing  and  rewriting  regulations: 

We  will  do  it  in  the  White  House.  If  [you  take]  the  office  out  of  the 
White  House,  we  will  do  it  in  the  Justice  Department.  If  you  take  the 
office  out  of  the  Justice  Department,  we  will  do  it  in  Commerce.4® 

Just  what  does  OMB  do  that  it  refuses  to  stop?  An  analysis  of  OMB  regulatory 
review  from  1981-1986  by  OMB  Watch,  revealed  that  ten  federal  agencies  have  been 
subject  to  the  harshest  OMB  action.  In  these  agencies,  30%-40%  of  the  regulations 
proposed  have  been  either  altered  or  not  approved  by  OMB.49  The  top  ten  agencies  on 
the  "OMB  Hit  List"  include: 

*  Department  of  Labor 

*  Department  of  Education 

*  Department  of  Housing  and  Urban  Development 

*  Department  of  Health  and  Human  Services 

*  Department  of  Commerce 

*  Department  of  Transportation 

*  Environmental  Protection  Agency 

*  Small  Business  Administration 

*  Department  of  Energy 

*  Veterans  Administration 

Is  it  possible  for  a  federal  agency,  created  and  staffed  for  overseeing 
management  and  budget  issues,  to  evaluate  the  substance  of  regulations  at  these  and 
other  agencies?  The  700-page  Regulatory  Program  issued  by  the  White  House  shows  that 
by  1986  OMB  was  reviewing  and  rewriting  a  diverse  range  of  regulations  in  areas  which 
it  had  no  expertise.  These  included  civil  rights,^0  mental  retardation^1  and  cancer.^  In 
addition  to  lacking  expertise  in  these  and  other  subjects,  OMB's  activity  remains 
unaccountable,  and  its  business  is  conducted  in  virtual  secrecy. 
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OMB  CONTROL  OF  FEDERAL  STUDIES 

OMB's  authority  to  review  proposed  regulations  is  coupled  with  its  authority  over  other 
proposed  agency  activity  including  federal  studies  and  surveys.  Such  studies  can  range 
from  air  quality  to  welfare  reform,  and  often  have  a  important  impact  on  improving  the 
quality  of  the  environment,  the  safety  of  the  workplace,  and  the  assurance  of  a  good 
standard  of  living.  Just  as  in  the  regulatory  area,  OMB  has  the  power  to  rewrite, 
redesign,  or  simply  reject  proposed  studies.  Many  observers  believe  that  OMB's 
interference  with  federal  studies  constitutes  a  more  egregious  abuse  of  its  authority  than 
in  the  regulatory  area.^  This  is  because  it  prevents  the  government  from  identifying  new 
developments  and  problems,  many  of  which  are  within  the  scope  of  protections  required 
by  law. 

OMB's  review  of  vital  studies  related  to  health  and  the  environment  have  come 
under  especially  sharp  criticism.  In  1986,  Congressman  Ted  Weiss  (D-NY),  Chairman  of  a 
House  subcommittee  investigating  OMB  review  practices,  found  that  OMB  was: 

seven  times  more  likely  to  reject  or  revise  studies  with  an  environmental 
or  occupational  health  focus  than  to  reject  or  revise  studies  that 
focused  on  infectious  or  other  diseases.  In  addition,  studies  focusing  on 
reproductive  health  hazards  were  more  likely  to  be  rejected  by  OMB 
than  were  other  types  of  studies.^* 

In  1987,  scientists  from  the  Harvard  School  of  Public  Health  examined  OMB's 
review  of  51  studies  proposed  by  the  U.S.  Centers  for  Disease  Control  during  1984-1986. 
The  report  concluded  that  OMB's  review  process  was: 

poorly  documented  and  often  demonstrated  a  dismaying  ignorance  of  the 
fundamentals  of  science  and  public  decisionmaking  ...  the  health  policy 
implications  are  serious;  OMB  is  clearly  interfering  with'tfie  substance  of 
CDC  research.  OMB  has  delayed,  impeded,  and  thwarted  governmental 
research  efforts  designed  to  answer  public  demands  for  information  on 
serious  public  health  questions.^ 

OMB  has  abused  its  authority  by  rejecting  and  delaying  timely  and  important 
studies.  It  has  bowed  to  pressure  from  affected  industries  while  failing  to  incorporate  the 
findings  of  authoritative  researchers  and  specialists.  Most  distressing,  however,  are  the 
human  consequences  of  OMB's  actions.  The  most  compelling  evidence  comes  from  specific 
cases  of  OMB  review. 

OMB's  review  of  federal  studies  in  the  area  of  occupational  illness  has  had 
especially  important  consequences.  In  1984-85,  OMB  rejected  four  studies  of  occupational 
health  hazards.  Three  were  resubmitted  and  eventually  approved  contingent  on  adopting 
OMB's  changes.^  Occupational  health  hazards  cause  the  death  of  an  estimated  100,000 
Americans  annually,  and  cause  sickness  among  400,000  more.^  Health  risks  to  pregnant 
women  in  the  workplace  are  a  particularly  growing  concern.  Recent  statistics  show  that 
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63%  of  married  American  women  are  employed  during  the  year  before  giving  birth.  More 
than  300,000  of  these  women  work  in  occupations  where  they  risk  exposure  to  substances 
known  to  cause  birth  defects.58 

Study  of  Video  Display  Terminals.  One  controversial  OMB  decision  concerns  a  study  of 
the  reproductive  health  hazards  to  women  using  video  display  terminals  (VDTs)  on 
computers.  Congress  reported  that  "approximately  10  million  American  women  use  VDTs 
every  day  making  this  a  very  important  issue  to  American  workers."^ 

The  National  Institute  for  Occupational  Safety  and  Health  (NIOSH)  had  been 
planning  a  study  of  women  using  VDTs  since  1982.  The  study  was  triggered  by  reports  of 
birth  defects  and  miscarriages  associated  with  women's  VDT  use,  and  the  federally  funded 
study  was  planned  as  the  first  major  scientific  research  endeavor  to  examine  this  health 
issue. 

The  study  design  was  completed  in  1985,  but  OMB  refused  to  approve  it.  NIOSH 
amended  the  study  to  meet  OMB's  concerns  but  in  1986  OMB  responded  by  offering  a 
conditional  approval  only  if  69  questions  were  omitted.  Many  of  the  questions  were 
essential  to  measure  the  existence  of  stress  at  work  and  problems  of  fertility. 

Congress  became  alarmed  at  OMB's  interference  with  the  NIOSH  study  and,  after 
a  thorough  investigation,  found  many  disturbing  aspects  of  OMB's  review  of  the  VDT 
study:  OMB's  redesign  of  the  study  conflicted  with  established  methods  for  evaluating 
occupational  stress;  OMB  had  adopted  design  changes  to  reduce  the  potential  impact  on 
the  corporation  whose  workers  were  to  be  studied;  the  target  corporation  had  provided 
OMB  with  a  new  design  by  two  consulting  scientists,  neither  of  whom  specialized  in 
occupational  stress  or  women's  health;  and  one  of  the  target  corporation's  consulting 
scientists  later  stated  that  their  conclusions  did  not  support  the  changes  proposed  for 
the  NIOSH  study. 

Study  of  Infant  Mortality  Rates.  A  second  case  involves  the  issue  of  infant  mortality 
rates  in  the  United  States  and  illustrates  the  unresponsiveness  of  government  to  address 
important  problems  because  the  decisions  are  placed  in  the  hands  of  OMB.  In  1984,  the 
Children's  Defense  Fund,  analyzing  census  records  determined  that  the  earlier  trends  of 
lower  infant  mortality  rates  had  failed  to  continue  in  recent  years.  In  order  to  further 
explore  the  problem,  the  Public  Health  Service  proposed  a  study  of  the  relationship 
between  federal  funding  cuts  and  infant  mortality  rates.  The  proposed  study  sought  to 
determine  whether  maternal  and  child  health  and  nutrition  programs  were  inadequately 
funded  and  a  cause  of  higher  infant  mortality  rates  in  some  states.  The  administration 
had  challenged  the  Children  Defense  Fund's  findings  when  first  released,  attributing  them 
to  statistical  fluctuations.  In  1985,  OMB  disapproved  the  Public  Health  Service  study 
under  its  regulatory  review  powers,  as  a  significant  regulatory  act  that  was  "inconsistent 
with  the  Administration's  policies." 
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The  enormous  role  which  OMB  has  been  given  in  government  between  1981-1987  is 
evidenced  not  only  by  the  breadth  of  authority,  but  by  its  application  to  everyday 
concerns  to  Americans.  It  may  seem  ironic  that  such  power  has  been  centralized  in  one 
White  House  office  by  a  president  who  has  promised  the  nation  a  "new  federalism"  of 
decentralized  government.  The  behavior  of  OMB  has  shown  that  nothing  could  be  farther 
from  the  truth. 

No  one  is  surprised  to  learn  that  government  is  powerful,  but  it  is  disturbing  to 
discover  that  so  much  power  has  been  exercised  in  secrecy.  While  positioned  close  to  the 
president,  OMB  operates  from  deep  within  an  already  inaccessible  bureaucracy.  Just  as  in 
other  improper  uses  of  government  secrecy,  OMB  has  avoided  accountability  and  undercut 
the  checks  and  balances  of  our  constitutional  system.  It  has  made  decisions  without 
democratic  participation,  and  has  protected  private  interests,  often  negotiated  behind 
closed  doors. 
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Mr.  Conyers.  Do  you  still  face  time  constraints  or  have  they 
gone  and  passed,  so  that  you  are  now  available  for  the  rest  of  the 
day? 

Mr.  Buchanan.  I  still  face  some  time  constraint,  Mr.  Chairman. 
If  I  could  answer  questions  for  the  record,  I'd  be  most  pleased  to 
do  so  in  writing. 

Mr.  Conyers.  As  a  former  member  of  this  committee,  who  was 
instrumental  in  the  passage  of  the  legislation  that's  the  subject  of 
our  meeting  this  morning,  do  you  think  that  some  of  the  sugges- 
tions that  have  been  made  in  terms  of  the  draft  that  I've  put  before 
the  subcommittee  interferes  with  the  President's  authority  to  man- 
age and  have  ultimate  control  in  the  executive  branch? 

I  need  to  find  out  where  you  come  down  on  this  question  of  so- 
called  executive  privilege  and  these  related  considerations,  because 
they're  pretty  important. 

Mr.  Buchanan.  Well,  Mr.  Chairman,  I  do  not  believe  that  what 
you  have  proposed,  as  I  have  read  it  and  I've  not  had  time  for  ex- 
haustive review,  but  I  do  not  believe  it  would  interfere  with  the 
President's  prerogatives. 

Indeed,  instead  you  are  asking  for  sunshine,  which  is  proper. 
You're  seeking  to  properly  circumscribe,  and  if  I  had  any  questions 
in  terms  of  constitutional  powers,  it  would  lie  in  the  direction  of 
having  some  reservation  about  whether  by  Executive  order  the 
President  could,  and  especially  in  the  case  of  independent  agencies, 
have  this  regulatory  review. 

But  you  don't  deal  with  that  question  in  the  legislation  directly, 
nor  have  I  in  my  testimony.  I  do  not  think  you  impose  upon  the 
President's  rightful  prerogatives.  I  think  you  are  providing  the 
Congress  and  the  American  people  the  accountability  and  the  infor- 
mation they  need  and  I  commend  you  for  it. 

Mr.  Conyers.  Well,  that's  our  objective.  You  know,  we're  trying 
to  improve  the  relationship.  We  do  have  a  new  administration.  We 
do  have  a  new  director,  and  we're  not  trying  to  keep  operating  out 
of  the  facts  and  circumstances  of  the  early  1980's.  But  there  is  this 
constant  tension  that  exists  between  the  legislative  and  the  execu- 
tive branch,  and  these  claims  frequently  arise  when  we're  in  the 
process  of  revisiting  the  question  that  is  before  us. 

But  to  me,  you  know,  we  gave  the  executive  branch  this — we  as- 
signed them  this  task.  This  isn't  like  this  was  theirs  and  now  we're 
looking  at  it  over  their  shoulder.  The  way  we  work  with  OIRA,  and 
actually  in  some  sense  with  OMB,  is  to  assign  them,  constitu- 
tionally, some  legislative  authority  at  our  discretion — out  of  a  dis- 
cretion that  we  alone  possessed. 

Now  we're  revisiting  it  and  making  recommendations,  and  so 
that's  the  approach  that  I'm  trying  to  take  so  that  we  stay  within 
our  own  jurisdiction. 

Mr.  Buchanan.  Mr.  Chairman,  I  think  our  founding  fathers 
showed  great  wisdom  in  their  system  of  checks  and  balances,  which 
in  a  variety  of  ways  they  used  to  seek  to  protect  against  a  con- 
centration of  too  much  power  in  too  few  hands. 

I'm  especially  grateful  that  they  gave  the  legislative  power  to  the 
people's  branch  of  the  Government.  The  founder  of  our  party  called 
our  system  one  of  government  of  the  people,  by  the  people,  for  the 
people. 
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But  it's  primarily  through  the  Congress  that  that  is  the  case. 
Only  two  persons  in  the  executive  branch  are  elected  at  all,  and 
they  not  directly  by  the  people,  by  electoral  college,  and  half  the 
Vice  President  belongs  to  the  Cong-ress,  I  suppose. 

So  I  think  it  is  your  responsibility  to  protect  the  prerogatives  of 
the  Congress  and  to  protect  the  interests  of  the  people,  which  in- 
cludes knowing  what  government  is  doing  in  their  name,  knowing 
how  and  why  and  by  whom  decisions  are  made,  and  I  think  you 
properly  are  protecting  the  prerogatives  of  the  Congress  and  of  the 
people  themselves. 

Mr.  Conyers.  Well,  I  thank  you  for  that  because  your  organiza- 
tion is  pretty  democratically  named,  People  for  the  American  Way. 
Fd  like  to  ask  you  in  your  capacity  as  its  chairman,  to  continue  to 
follow  the  discussion  around  this  question.  Feel  free  to  submit  opin- 
ions or  comments  to  me  and  Mr.  Horton,  and  to  the  rest  of  your 
former  colleagues,  so  that  we  make  sure  that  this  question  is  thor- 
oughly considered. 

Mr.  Buchanan.  Thank  you,  Mr.  Chairman. 

Mr.  Conyers.  Thank  you  very  much.  Mr.  Horton. 

Mr.  Horton.  Well,  I  have  several  questions,  John,  I'd  like  to 
touch  on  with  you.  We  do  have  a  vote  coming  up,  so  we  may  have 
to  go  back  and  then  come  back  again.  I  think  we  should  keep  in 
mind  about  regulatory  review  by  OIRA,  that  the  act  of  1986  does 
contain  a  provision,  section  3507(h),  which  requires  OMB  and  the 
agencies  to  make  available  to  the  public  all  written  contact  with 
nongovernment  individuals  or  groups  concerning  regulations  con- 
taining information  collection  requests. 

So  we  did  talk  in  terms  of  that  in  the  act.  Do  you  have  any  prob- 
lems with  that? 

Mr.  Buchanan.  I  think  what  happened  in  1986  in  terms  of  au- 
thorization was  commendable.  I  think  the  problem  is  not  entirely 
solved,  and  I  would  urge  you  to  listen  to  not  only  the  substance  of 
my  written  testimony  but  other  testimony  you  will  hear  later 
today,  because  there  are  some  continuing  problems  and  I  think  

Mr.  Horton.  I  understand  that  and  I've  agreed  with  that,  and 
I've  indicated  that  I  think  we  ought  to  take  a  look  at  that.  But  I 
don't  want  to  throw  the  baby  out  with  the  bathwater  either.  Now 
OIRA,  I  think,  has  performed  a  mission.  Now  maybe  it's  been  ex- 
tended some  by  these  Executive  orders,  but  on  the  other  hand  it 
has  performed  a  mission  in  coordinating,  and  you  need  a  coordinat- 
ing agency.  Would  you  agree  with  that  in  OMB? 

Mr.  Buchanan.  I  think  at  least  it  is  something  that  will  not 
change,  and  I  would  say  the  things  I  raise  are  primary  as  a  con- 
cern, whatever  OIRA  does,  that  it  operate  in  the  sunshine,  that 
there  be  vigorous  oversight  on  the  part  of  this  committee  and  the 
Congress,  that  you  circumscribe  to  the  extent  you  believe  proper, 
in  line  with  your  responsibilities,  so  that  you  have  some  system  of 
checks  and  balances  and  as  high  a  degree  as  possible  accountabil- 
ity. 

Mr.  Horton.  Well,  I'm  not  completely  disagreeing  with  you,  but 
at  the  same  time  I  think  you  may  be  creating  an  additional  paper- 
work burden,  because  in  order  to  do  all  this  sunshine,  according  to 
this  draft  bill,  it  goes  to  quite  length  to  inject  sunshine  into  the  re- 
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view  process,  to  include  elaborate  logging  of  correspondence  and 
conversations  with  anyone  in  and  out  of  the  Federal  Government. 

This  could  be  quite  unmanageable  and  could  cause  an  almost  in- 
terminable amount  of  paperwork.  Have  you  looked  at  that  part  of 
it? 

Mr.  Buchanan.  Well,  I  think  there's  a  tradeoff.  I  think  you  have 
to  use  your  best  judgment  as  to  the  extent  to  which  you  protect  the 
people's  right  and  the  right  of  the  Congress  to  information  and  a 
government  that  is  not  government  in  secret,  and  the  extent  to 
which  that  comprises  a  paperwork  burden. 

I  believe  it's  possible  to  have  basic  accountability  and  basic  gov- 
ernment in  the  sunshine  without  unduly  adding  to  the  paperwork 
burden.  But-  

Mr.  Horton.  I  think  some  of  the  requirements  in  the  draft  re- 
port would  add  to  the  paperwork  burden.  I'm  not  saying  that  the 
public  shouldn't  have  some  information  about  what  they're  doing, 
or  that  they  shouldn't  be  operating,  as  it  were,  in  the  open. 

But  on  the  other  hand,  some  of  the  requirements,  I  think,  go  to 
quite  a  length  to  carry  that  out,  and  maybe  to  some  extent  too  bur- 
densome. 

Mr.  Buchanan.  Well,  I  would  not  make  that  judgment.  I  under- 
stand you're  making  it.  I'll  say  to  my  distinguished  friend  and  also 
I  again  would  point  up,  it  would  be  good  to  take  a  look  at  the  spot- 
ty record  of  so  much  concentration  on  a  tiny  percentage  of  the  area 
of  paperwork  reduction,  and  not  great  attention  to  other  areas.  I 
think  that  is  worthy  of  your  close  scrutiny. 

Mr.  Horton.  Thank  you. 

Mr.  Conyers.  Why  don't  we  put  a  pin  in  it  right  now  and  pro- 
ceed to  the  recorded  vote  now  taking  place  on  the  floor,  and  then 
we'll  start  back  with  you  as  soon  as  we  return. 

Mr.  Buchanan.  Thank  you. 

Mr.  Conyers.  Thank  you  very  much,  Mr.  Buchanan. 
[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 

Witness  Sally  Katzen  is  chair  of  the  American  Bar  Association 
Section  on  Administrative  Law  and  Regulatory  Practice.  She's  also 
a  public  member  of  the  Administrative  Conference  of  the  United 
States,  formerly  general  counsel  and  Deputy  Director  of  President 
Carter's  Council  on  Wage  and  Price  Stability. 

So  we  are  very  happy  to  have  you  before  the  subcommittee  for 
the  subject  that  brings  us  here  today. 

STATEMENT  OF  SALLY  KATZEN,  CHAIR,  SECTION  ON  ADMINIS- 
TRATIVE LAW  AND  REGULATORY  PRACTICE,  AMERICAN  BAR 
ASSOCIATION 

Ms.  Katzen.  Thank  you  very  much,  Mr.  Chairman.  I  am  de- 
lighted to  appear  here  today  on  behalf  of  the  American  Bar  Asso- 
ciation to  express  support  for  Presidential  oversight  of  the  regu- 
latory activities  of  Federal  agencies  and  for  Executive  Orders  12- 
291  and  12-498. 

My  written  testimony  has  been  provided  to  the  staff,  and  I  un- 
derstand it  will  be  placed  in  the  record.  In  that  testimony  I  sketch 
the  ABA's  involvement  in  the  subject  of  Presidential  review  of 
agency  regulation,  beginning  with  the  report  of  the  Commission  on 
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Law  and  the  Economy,  "Federal  Regulation:  Roads  to  Reform," 
which  was  completed  in  1979  and  called  explicitly  for  greater  co- 
ordination and  control  of  the  regulatory  process  by  the  President. 

The  ABA's  involvement  continued  through  1986  when  the  house 
of  delegates  approved  the  recommendations  of  my  section,  the  Sec- 
tion of  Administrative  Law.  Those  recommendations  acknowledged 
the  appropriateness  of,  indeed  the  need  for,  Presidential  review  of 
regulatory  activities  of  Federal  agencies,  particularly  in  the  setting 
of  overall  priorities  for  the  Government,  in  coordinating  the  activi- 
ties of  agencies  with  overlapping  jurisdiction,  and  in  expressing  the 
policy  views  of  the  President  in  matters  of  public  importance. 

The  recommendations  approved  the  exercise  of  that  authority 
through  OMB  and  OIRA  but  stress  that  the  ultimate  power  and 
substantive  decisionmaking  remains  with  the  agencies.  It  also 
stressed  the  important  role  of  Congress  through  legislation  and 
oversight.  The  recommendations  urged  procedural  regularity,  open- 
ing the  regulatory  process  to  public  scrutiny,  and  adoption  of  proce- 
dures to  ensure  disclosure  on  the  record  of  any  factual  material  in- 
troduced through  this  process. 

I  would  add  that  since  the  objective  of  the  Presidential  review 
process  is  to  improve  the  internal  management  of  the  Government, 
we  emphasized  that  that  process  should  not  create  any  substantive 
or  procedural  rights  enforceable  by  the  courts,  a  conclusion  of  the 
Commission  on  Law  and  the  Economy  as  well. 

The  reasons  for  our  position  are  quite  simply  that,  with  the  pro- 
liferation of  agencies  issuing  regulations,  it  is  essential  that  there 
be  centralized  coordination  of,  and  increased  accountability  for, 
those  activities.  The  President  is  uniquely  situated  to  view  the 
whole  scheme  of  regulation,  not  just  discrete  elements  of  it,  and  the 
President  is  accountable  to  the  public  and  has  a  national  constitu- 
ency. Individual  agencies  often  legitimately  focus  on  their  primary 
mission  and  may  not  give  sufficient  attention  to  countervailing  con- 
siderations or  conflicting  policies. 

OIRA  can  point  out  conflicts  with  other  policy  goals  or  failures 
to  give  weight  to  nonprogram  values  or  to  consider  alternative  ap- 
proaches. In  many  ways  OIRA's  role  is  essentially  equivalent  to 
that  of  the  courts  in  taking  a  "hard  look"  at  proposed  regulations, 
which  is  a  wholly  salutary  approach  that  enhances,  not  diminishes, 
the  effectiveness  of  agencies. 

I  understand,  particularly  from  sitting  here  this  morning,  that  is- 
sues have  been  raised  about  the  implementation  of  the  Executive 
orders  by  OIRA.  We  have  not  undertaken  an  independent  substan- 
tial study  of  the  implementation  of  the  Paperwork  Reduction  Act, 
but  our  experience  has  been  that  OIRA  is  responsive  to  legitimate 
concerns. 

In  1986  we  called  attention  to  the  conduit  problem — the  factual 
information  that  somehow  is  not  in  the  record — and  thereafter 
OIRA  established  procedures  which  were  ultimately  codified,  as 
Congressman  Horton  noted,  in  the  1986  amendments.  Since  1986, 
ACUS,  the  Administrative  Conference  of  the  United  States,  has 
studied  the  implementation  of  the  1986  procedures,  and  it  has 
made  a  series  of  recommendations  which  it  casts,  not  in  terms  of 
a  call  for  legislation,  but  as  a  series  of  guidelines  to  be  used  by 
OIRA 


104 


ACUS'  position  was  that  no  legislation  was  required  at  this  time. 
While  we  believe  that  congressional  oversight  is  excellent  and  that 
the  hearings  conducted  here  are  very  important  and  very  bene- 
ficial, we  too — at  this  point — believe  there  is  no  necessity  for  legis- 
lation. 

I  thank  you  very  much  for  your  consideration. 
[The  prepared  statement  of  Ms.  Katzen  follows:] 
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Mr.  Chairman,  and  Subcommittee  Members: 

My  name  is  Sally  Katzen  and  I  greatly  appreciate  the 
opportunity  to  appear  before  you  today  in  the  course  of  your 
deliberations  on  the  reauthorization  of  the  Paperwork  Reduction 
Act.     I  am  a  partner  in  a  law  firm  in  Washington,  D.C. 
specializing  in  administrative  law.     I  am  also  a  Public  Member  of 
the  Administrative  Conference  of  the  United  States.    My  appearance 
today,  however,  is  as  a  representative  of  the  American  Bar 
Association,  where  I  currently  serve  as  the  Chair  of  the  Section 
of  Administrative  Law  and  Regulatory  Practice.    The  Section  has 
almost  6,000  members  and  is  the  primary  focus  within  the  organized 
bar  of  efforts  to  improve  the  process  by  which  state  and  federal 
government  agencies  function. 

Mr.  Chairman,  I  recognize  that  there  are  a  number  of 
issues  and  subissues  that  you  are  considering  today.    We  very  much 
appreciate  the  kind  assistance  of  your  staff  in  providing  copies 
of  your  draft  legislation  and  related  material.    Although  the 
American  Bar  Association  has  not  undertaken  an  independent 
assessment  of  the  Paperwork  Reduction  Act,  we  have  undertaken 
substantial  studies  over  the  past  decade  concerning  the  role  of 
the  executive  in  the  federal  regulatory  process.    In  significant 
part,  your  legislation  seeks  to  increase  the  amount  of  information 
that  is  made  available  to  the  public  —  a  goal  endorsed  by  this 
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Section  and  the  American  Bar  Association  on  a  number  of  occasions. 
At  the  same  time,  however,  the  draft  bill  and  these  hearings  seem 
to  call  into  question  the  appropriateness  of  Presidential  review 
of  administrative  rulemaking  and  the  exercise  of  that 
responsibility  by  the  Director  of  the  Office  of  Information  and 
Regulatory  Affairs  ("OIRA")  in  the  Office  of  Management  and  Budget 
("OMBH).    Accordingly,  I  am  here  to  reconfirm  the  ABA's  long- 
standing position  that  the  Constitution's  choice  of  a  unitary 
executive  justifies  presidential  involvement  in  the  rulemaking 
activities  of  federal  agencies  and  that  Executive  Orders  12291  and 
12498  are  appropriate  exercises  of  such  presidential  power. 

The  issue  of  presidential  efforts  to  assert  control  over 
the  rulemaking  process  has  been  with  us  for  at  least  two  decades 
as  Presidents  Nixon,  Ford,  Carter,  and  Reagan  have  all  attempted 
to  increase  presidential  authority  over  regulation.     In  1979,  the 
ABA's  Commission  on  Law  and  the  Economy,  a  blue  ribbon  committee 
of  distinguished  members  of  the  bar  and  the  judiciary,  chaired  by 
John  McCloy,  published  its  final  report  entitled  "Federal 
Regulation:  Roads  to  Reform."    Two  of  its  recommendations  spoke  to 
this  issue,  urging  increased  coordination  and  control  of  the 
regulatory  agencies  by  the  President.    Those  recommendations, 
numbered  3  and  4,  appear  on  the  first  page  of  the  Report  attached 
to  my  statement. 
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The  regulatory  review  aspect  of  the  Commission' s  work 
was  then  taken  up  by  an  ABA  Coordinating  Group  on  Regulatory 
Reform,  which  came  to  believe  that  a  statutory  provision  as 
formal  as  that  recommended  by  the  Commission  was  not  desirable. 
The  Coordinating  Group  also  came  to  believe  that,  in  practice,  the 
President  was  not  seeking  to  displace  agency  authority  for 
substantive  decisions  but  rather  was  using  the  process  for  shaping 
agency  policymaking  processes. 


In  1986,  building  on  the  work  of  the  Coordinating  Group 
and  having  undertaken  its  own  study  of  the  issue,  the  Section  of 
Administrative  Law  presented  to  the  ABA  House  of  Delegates  a 
Report  and  Recommendation  urging  support  for  the  following 
principles  regarding  executive  oversight  of  federal  agency 
rulemaking  and  the  implementation  of  Executive  Orders  12291  and 
12498: 


1.  The  Constitutions'  choice  of  a  unitary 
executive  justifies  presidential  involvement  in 
rulemaking  activities  of  federal  agencies.  In 
particular,  insofar  as  Executive  Order  12291  and  12498 
implement  the  President's  constitutional  authority  to 
"require  the  Opinion,  in  writing,  of  the  principal 
Officer  in  each  of  the  executive  Departments,  upon  any 
subject  relating  to  the  Duties  of  their  respective 
Offices,"  those  orders  are  appropriate  exercises  of 
presidential  power. 

2.  The  Constitutional  principles  that  justify 
presidential  involvement  in  rulemaking  activities  are 
applicable  to  both  the  executive  and  the  independent 
agencies  and,  thus,  the  executive  orders  should  be 
extended  to  the  independent  agencies. 
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3.  Oversight  of  agency  rulemaking  by  the 
executive  branch,  including  the  Office  of  Management  and 
Budget  (OMB) ,  should  recognize:     (a)  the  placement  of 
substantive  decisional  responsibility  in  the  agencies; 

(b)  the  principle  of  procedural  regularity;  (c)  the 
executive's  general  obligation  to  enforce  the  law  as  it 
has  been  enacted  by  Congress;  (d)  the  role  of  Congress 
in  any  political  process  for  oversight  of  rulemaking 
activity;  and  (e)  the  value  of  opening  the  rulemaking 
process  to  public  scrutiny  and  review. 

4.  Executive  oversight  should  seek  to  shape  the 
course  of  agency  policymaking  rather  than  to  displace 
decisions  in  particular  proceedings.    This  oversight 
process  is  most  appropriate  in:     (a)  setting  the  overall 
priorities  of  government;  (b)  coordinating  the 
activities  of  several  responsible  agencies;  and 

(c)  expressing  the  policy  views  of  the  President  in 
matters  of  public  importance.    That  process  should 
include  explicit  and  workable  provisions  for 
presidential  mediation  of  any  disagreements  that  may 
arise  between  an  agency  and  OMB  in  implementing  the 
executive  orders. 

5.  OMB  should  adopt  procedures  to  ensure 
disclosure  in  the  relevant  rulemaking  proceeding  of  any 
factual  materials  it  introduces  into  the  proceeding,  and 
of  any  substantive  communications  with  persons  outside 
the  executive  branch  regarding  matters  undertaken 
pursuant  to  Executive  Orders  12291  and  12498. 

6.  While  reports  made  to  the  President  pursuant 
to  his  authority  to  demand  "Opinions,  in  writing" 
should,  in  general,  be  regarded  as  an  element  of  the 
decision  process  and  consequently  confidential,  agency 
submissions  prepared  under  Executive  Orders  12291  and 
12498  (and  any  responsive  OMB  documents)  should,  in  the 
absence  of  special  circumstances,  be  made  available  on 
request  to  relevant  congressional  committees  after  the 
rulemaking  activity  is  complete. 


Briefly  stated,  the  principles  set  forth  above,  Which 
were  adopted  by  the  House  of  Delegates  and  thus  are  official  ABA 
policy,  acknowledge  the  appropriateness  of  —  and  indeed  the  need 
for  —  Presidential  review  of  the  regulatory  activities  of 
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federal  agencies,  particularly  in  the  setting  of  overall 
priorities  for  the  government,  in  coordinating  the  activities  of 
agencies  with  overlapping  jurisdiction,  and  in  expressing  the 
policy  views  of  the  President  in  matters  of  public  importance. 
They  approve  the  exercise  of  that  authority  through  OMB,  but 
stress  the  need  for  substantive  decision-making  by  the  agencies 
and  the  participation  of  Congress  through  legislation  and 
oversight.     They  urge  procedural  regularity,  opening  the 
rulemaking  process  to  public  scrutiny,  and,  in  particular,  they 
urge  the  adoption  of  procedures  to  ensure  disclosure  on  the 
record  of  any  factual  material  introduced  through  this  process. 
Since  the  objective  of  the  presidential  review  process  is  to 
improve  the  internal  management  of  the  government,  we  emphasized 
that  the  process  should  not  create  any  substantive  or  procedural 
rights  enforceable  by  judicial  review  —  a  conclusion  of  the 
Commission  on  Law  and  the  Economy  as  well.    The  reasons  for  these 
views  were  set  forth  in  detail  in  the  accompanying  Report 
submitted  to  the  House  of  Delegates,  which  is  attached  hereto. 

Since  1986,  the  Section  of  Administrative  Law  and 
Regulatory  Practice  has  remained  actively  involved  in  the  area; 
indeed,  during  my  tenure  as  Chair  we  have  had  several  programs 
and  presentations  on  the  subject.    We  continue  to  believe  that 
presidential  review  of  rulemaking  has  substantial  benefits. 
Briefly  stated,  with  the  proliferation  of  agencies  issuing 
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regulations,  it  is  essential  that  there  be  centralized 
coordination  of  those  activities.     Individual  agencies  often 
legitimately  focus  on  their  primary  mission  and  may  not  give 
sufficient  attention  to  countervailing  considerations  or 
conflicting  policies.    OIRA  can  provide  a  central  assessment  of 
the  advantages  and  disadvantages  of  a  particular  approach  and  can 
point  up  inconsistencies  with  other  policy  goals  and  failures  to 
give  weight  to  non-program  values  or  to  consider  alternative 
approaches.    This  is  not  to  say  that  OIRA  can  then  veto  the 
proposed  regulation;  rather,  its  views  are  merely  communicated  to 
the  agency^  which  then  has  the  responsibility  for  making  a 
reasoned  decision  in  light  of  those  comments. 

This  leaves  then  only  the  question  of  the 
implementation  of  the  Executive  Orders  by  OIRA.    We  believe  that 
OIRA  has  generally  been  responsive  to  the  problems  that  have  been 
identified,  just  as  it  was  responsive  to  the  1986  recommendation 
of  the  Section  set  forth  above.    In  this  connection,  we  note  that 
the  Administrative  Conference  of  the  United  States  has  recently 
adopted  a  series  of  recommendations  based  on  an  excellent  report 
of  its  consultant  Harold  H.  Bruff  after  an  extensive  study  of  the 
process.    The  ACDS  recommendations  speak  to  the  procedural  aspects 
of  the  program.    We  think  it  significant,  however,  that  they  do 
not  call  for  any  legislation,  and  we  concur  in  that  view. 
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Again,  Mr.  Chairman,  I  appreciate  your  affording  me  an 
opportunity  to  present  the  views  of  the  American  Bar  Association 
on  these  important  issues.     I  would  be  happy  to  respond  to  any 
questions . 
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AMERICAN  BAR  ASSOCIATION 
SECTION  OF  ADMINISTRATIVE  LAW 
REPORT  TO  THE  HOUSE  OF  DELEGATES 

RECOMMENDATION 

BE  IT  RESOLVED,  That  the  American  Bar  Association  supports  the  1 
following  principles  regarding  executive  oversight  of  federal 
agency  rulemaking  and  the  implementation  of  Executive  Orders 

12291  and  12498:  4 

1.  The  Constitution's  choice  of  a  unitary  executive  5 
justifies  presidential  involvement  in  rulemaking  activities  of  6 
federal  agencies.     In  particular,   insofar  as  Executive  Order 
12291  and  12498  implement  the  President's  constitutional  8 
authority  to  "require  the  Opinion,  in  writing,  of  the  principal  9 
Officer  in  each  of  the  executive  Departments,  upon  any  subject  10 
relating  to  the  Duties  of  their  respective  Offices,"  those  H 
orders  are  appropriate  exercises  of  presidential  power.  12 

2.  The  Constitutional  principles  that  justify  presidential  13 
involvement  in  rulemaking  activities  are  applicable  to  both  the  14 
executive  and  the  independent  agencies  and,  thus,  the  executive  15 
orders  should  be  extended  to  the  independent  agencies.  16 

3.  Oversight  of  agency  rulemaking  by  the  executive  branch,  1/ 
including  the  Office  of  Management  and  Budget  (0MB),  should 
recognize:  (a)  the  placement  of  substantive  decisional  19 
responsibility  in  the  agencies;  (b)  the  principle  of  procedural  20 
regularity;  (c)  the  executive's  general  obligation  to  enforce  21 
the  law  as  it  has  been  enacted  by  Congress;  (d)  the  role  of  22 
Congress  in  any  political  process  for  oversight  of  rulemaking  23 
activity;  and  (e)  the  value  of  opening  the  rulemaking  process  24 
to  public  scrutiny  and  review.  2  5 
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26  4.     Executive  oversight  should  seek  to  shape  the  course  of 

27  agency  policymaking  rather  than  to  displace  decisions  in 

28  particular  proceedings.     This  oversight  process  is  most 

29  appropriate  in:     (a)  setting  the  overall  priorities  of 

30  government;   (b)  coordinating  the  activities  of  several 

31  responsible  agencies;  and  (c)  expressing  the  policy  views  of 

32  the  President  in  matters  of  public  importance.     That  process 

33  should  include  explicit  and  workable  provisions  for 

34  presidential  mediation  of  any  disagreements  that  may  arise 

35  between  an  agency  and  0MB  in  implementing  the  executive  orders. 

36  5.     OMB  should  adopt  procedures  to  ensure  disclosure  in  the 

37  relevant  rulemaking  proceeding  of  any  factual  materials  it 

38  introduces  into  the  proceeding,  and  of  all  substantive 

39  communications  with  persons  outside  the  executive  branch 

40  regarding  matters  undertaken  pursuant  to  Executive  Orders  12291 

41  and  12498. 

42  6.     While  reports  made  to  the  President  pursuant  to  his 

43  authority  to  demand  "Opinions,  in  writing"  should,  in  general, 

44  be  regarded  as  an  element  of  the  decision  process  and 

45  consequently  confidential,  agency  submissions  prepared  under 

46  Executive  Orders  12291  and  12498  (and  any  responsive  OMB 

47  documents)  should,  in  the  absence  of  special  circumstances,  be 

48  made  available  on  request  to  relevant  congressional  committees 

49  after  the  rulemaking  activity  is  complete. 
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REPORT 

Regulatory  reform  has  been  a  subject  of  frequent  discussion 
in  the  last  decade,  especially  in  the  context  of  presidential 
efforts  to  assert  control  over  the  rulemaking  process, 
presidents  Nixon,  Ford,  Carter,  and  Reagan  have  all  attempted  to - 
increase  presidential  authority  over  regulation.     In  particular, 
President  Reagan  has  issued  two  executive  orders  that  give  the 
Office  of  Management  and  Budget  (OMB)  considerable  power  over  the 
rulemaking  activities  of  executive  agencies. 

In  this  memorandum,  we  set  forth  the  views  of  the  section  of 
administrative  law  on  the  role  of  presidential  supervision  in  the 
regulatory  process,  with  particular  attention  to  the  questions 
raised  by  the  recent  executive  orders. 

These  executive  orders  address  problems  to  which  the  ABA  has 
spoken  most  recently  in  the  Report  of  the  Commission  on  Law  and 
the  Economy,  Federal  Regulation;  Roads  to  Reform  (1979). 
Recommendations  3  and  4  of  the  Commission  were  as  follows: 

"Recommendation  3:  A  statute  should  be  enacted  authorizing 
the  President  to  direct  certain  regulatory  agencies,  both  within 
and  outside  the  executive  branch,   to  consider  or  reconsider  the 
issuance  of  critical  regulations,  within  a  specified  period  of 
time,  and  thereafter  to  direct  such  agencies  to  modify  or  reverse 
their  decisions  concerning  such  regulations.  'Critical' 
regulations  should  be  defined  as  those  the  President  finds  to  be 
of  major  significance  both  to  the  national  interest  and  to  the 
achievement  of  one  or  more  statutory  goals  in  addition  to  the 
goal  primarily  entrusted  to  the  regulatory  agency  in  question. 
Such  a  statute  (1)  should  contain  adequate  subject  matter 
limitations  and  procedural  safeguards  governing  presidential 
exercises  of  this  authority;  (2)  should  not  authorize 
intervention  in  licensing  and  ratemaking  cases  and  should  confine 
the  President  to  the  appropriate  exercise  of  the  agency's 
statutory  discretion  upon  the  basic  facts  (as  distinguished  from 
the  ultimate  conclusions)  determined  by  the  agency;   (3)  should 
provide  time  for  congressional  reaction  before  presidential 
orders  become  effective;   (4)  should  expire  after  a  limited  term 
of  years,  so  that  Congress  could  refuse  to  extend  the  authority 
if  the  President  did  not  adequately  take  congressional  reaction 
into  account;  and  (5)  should  not  change  the  standards  applicable 
to  agency  actions  upon  judical  review." 


Presidential  control  of  the  regulatory  process  is  discussed  and 
approved  in  A.B.A.  Conuti'n  on  Law  and  the  Economy,  Federal 
Regulation:  Roads  to  Reform  (1979).  The  analysis  in  this 
memorandum  is,   in  the  main,  consistent  with  the  views  set  forth 
in  that  earlier  report.  Both  overlaps  and  deviations  are 
described  in  the  text. 
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"Recommendation  4:  An  Executive  Order  should  direct  federal 
agencies,  before  completing  a  major  regulatory  action,  to  prepare 
a  regulatory  analysis  open  to  public  comment  and,  when  the 
President  deems  it  appropriate,  to  conduct  an  interagency  review 
under  presidential  auspices,  as  a  basis  for  enabling  the 
initiating  agency  to  appraise  the  impact  of  the  proposed 
regulatory  action  on  the  achievement  of  all  relevant  statutory 
goals,  including  but  not  limited  to  those  entrusted  to  the 
initiating  agency.     If  such  an  Executive  Order  applied  only  to 
executive  branch  agencies,  and  if  experience  with  such  a  review 
process  by  such  agencies  were  favorable,  the  process  should  be 
extended,  by  means  of  an  enabling  statute  if  necessary,  to 
agencies  defined  by  present  statutes  as  independent  from  the 
executive  branch.     Any  such  order  or  statute  should  provide  that 
the  adequacy  of  such  a  regulatory  analysis  would  not  present  an 
independent  basis  for  judicial  review.    This  recommendation  is 
limited  to  regulations  of  general  applicability  and  does  not 
extend  to  rate-making  or  to  licensing  and  other  forms  of 
adjudication. " 

The  Coordinating  Group  on  Regulatory  Reform  came  to  believe 
that  a  statutory  provision  as  formal  as  is  suggested  by 
Recommendation  3  was  not  desirable,  and  the  President  has  not 
sought  formally  to  displace  agency  authority  for  substantive 
decision  (although  reports  of  substantial  leverage  persevere, 
doubtless  with  reason).     The  following  pages  pick  up  the 
Commission's  emphasis  on  the  need  for  coordination  by  the 
President  in  cases  of  multiple  jurisdication  or  overarching 
statutory  command,  but  generally  treat  the  proper  ambit  of  the 
executive  orders  as  being  to  embody  a  general  process  for  shaping 
agency  policymaking,  rather  than  a  particularized  process  for 
displacing  it — indeed,  emphasizing  that  the  delegated  authority 
for  lawmaking  remains  where  it  was  put  by  Congress,  in  the 
agencies,  and  is  part  of  the  "law"  to  the  faithful  execution  of 
which  the  President  is  to  see. 

I.     "Politics"  vs.  "Expertise";  A  Prefatory  Note 

For  a  long  period,  debates  over  the  administrative  process 
have  been  influenced  by  competing  judgments  on  the  respective 
roles  of  "expertise"  and  "politics"  in  regulation.    James  Landis' 
model  for  administration  was  that  of  neutral  experts,  standing 
above  the  political  fray,  making  decisions  on  the  basis  of  an 
objective  concern  with  the  public  interest.      Sometimes  a 
different  understanding  prevails.    Regulatory  issues  are  often 
said  to  raise  difficult  questions  of  value  on  which  reasonable 
people,  or  those  with  conflicting  interests,  may  differ.     In  this 
view,  there  is  no  unitary  public  interest,  and  the  relevant 
solutions  must  be  based  on  "political"  considerations  rather  than 
on  the  application  of  expertise.    The  dispute  between  these 
competing  understandings  helps  to  account  for  numerous  more 


See  J.  Landis,  The  Administrative  Process  (1938). 
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particular  disagreements  in  administrative  law. 

The  two  understandings  have  important  institutional 
implications.     For  believers  in  the  value  of  expertise  and 
neutral  administration,  it  is  important  to  insulate  regulators 
from  political  processes,  enabling  them  to  inquire  into  issues  of 
fact  and  value  with  some  assurance  that  their  deliberations  will- 
not  be  distorted  by  partisan  concerns.     For  those  who  believe 
that  regulatory  issues  present  questions  to  be  resolved 
"politically" — in  accordance  with  (informed)  constituent 
desires — decisionmaking  power  should  be  placed  in  the  hands  of 
those  most  accountable  to  the  public.    The  recent  measures  taken 
by  President  Reagan  suggest  a  belief  in  the  latter  position. 

The  debate  between  believers  in  regulation  as  application  of 
expertise,  and  regulation  as  politics,  reflects  polar  positions 
that,  in  the  view  of  the  section,  represent  more  a  tension 
needing  to  be  maintained  than  positions  in  themselves  worthy  of 
adoption.     Technical  expertise  rightly  plays  an  important  role  in 
regulatory  decisions.     It  can,  for  example,  set  out  a  range  of 
plausible  options,   indicating  that  that  range  is  broader  or 
narrower  than  might  have  been  expected.     On  the  other  hand, 
judgments  of  value,  subject  uneasily  or  not  at  all  to  resolution 
on  the  basis  of  expertise,  play  a  critical  role  in  regulatory 
questions.     The  appropriate  trade-off  between  risks  to  human  life 
and  the  social  and  economic  dislocations  created  by  environmental 
regulation — to  use  a  familiar  example — is  not  a  decision  that  can 
be  made  solely  on  the  basis  of  immersion  into  technical 
matters.     Such  trade-offs  are  rightly  placed  in  the  hands  of 
officials  who  are  politically  accountable;  and  they  are  rightly 
subject  to  public  scrutiny  and  review  during  the  regulatory 
process.    While  it  is  properly  insisted  that  such  judgments  be 
made  within  the  constraints  of  law,  it  is  misleading  to 
understand  the  regulatory  process  as  if  it  were  entirely  a  matter 
of  applying  technical  competence. 

These  considerations  have  important  consequences  for  the 
regulatory  process.    They  suggest,  for  example,  that  the  power  to 
make  important  trade-offs  should  be  exercised  in  such  a  way  as  to 
foster  accountability,  and  that  accountability  should  be  used  as 
a  check  on  the  exercise  of  discretion.     Procedural  devices — 
including,  for  example,  public  explanation  of  the  actual  bases  of 
decision — can  be  important  in  this  regard.    We  take  up  this 
matter  in  more  detail  below. 

One  style  of  control,  the  ideal  of  "reasoned 
decisionmaking,"  has  often  invoked  by  the  federal  courts  in 
recent  years,3  and,  in  our  view,  it  is  an  appropriate  one.  That 
ideal,  as  we  understand  it,  has  three  central  components.  First, 


JSee,  e.g.,  Motor  Vehicle  Manufacturers  Association  v.  State  Farm 
Mutual  Insurance  Company,  103  S.Ct.  2856  (1983). 
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regulatory  decisions  should  be  based  on  a  detailed  inquiry  into 
the  disadvantages  and  advantages4  of  proposed  courses  of 
action.     That  inquiry  will  often  be  informed  by  application  of 
technical  expertise.     Second,   issues  of  value  must  be  resolved  in 
accordance  with  the  governing  statute.     Sometimes  that  statute 
will  require  consideration  of  particular  factors;  sometimes  it 
will  exclude  consideration  of  other  factors;  and  sometimes  it 
will  indicate  that  some  factors,  although  relevant,  are  of 
secondary  importance.     Third,  to  the  extent  that  issues  of  value 
are  to  be  resolved  through  an  exercise  of  discretion  by  executive 
officials  within  the  confines  of  statute,  it  is  important  to 
ensure  that  the  relevant  considerations — and  the  actual  bases  for 
decision — are  explicitly  identified  and  subject  to  public 
scrutiny  and  review. 

With  this  general  background,  we  turn  to  the  issue  of 
presidential  control. 

II .     Presidential  Control 

A.  Generally 

Although  all  recent  presidents  have  asserted  authority  over 
the  regulatory  process,  President  Reagan  has  taken  the  most 
dramatic  steps  with  Executive  Order  12291  and,  more  recently, 
Executive  Order  12498.     To  understand  the  issues  associated  with 
increased  presidential  control,   it  is  necessary  to  have  some 
understanding  of  these  executive  orders. 

Executive  Order  12291  imposes  a  number  of  requirements  for 
executive  agencies  to  follow  in  promulgating  new  regulations  and 
reviewing  existing  ones.     The  most  prominent  among  these  states 
that,   "to  the  extent  permitted  by  law,"  regulatory  action  should 
not  be  taken  unless  the  potential  benefits  outweigh  the  potential 
costs.     Other  provisions  are  similarly  designed  to  reduce  the 
economic  burdens  of  regulatory  initiatives.     To  ensure  adherence 
to  its  requirements,  the  Order  accords  to  OMB  broad  supervisory 
power  over  the  rulemaking  process.     Before  promulgating  "major 
rules,"  all  agencies  are  required  to  prepare  "draft  and  final 
'regulatory  impact  analyses'"  ( RIA)  discussing  the  costs  and 
benefits  of  regulatory  initiatives.     The  RIA  must  be  submitted 
for  review  and  approval  by  OMB,  with  OMB  enjoying  apparently 
greater  political  authority  at  the  draft  stage.     If  a  final  RIA 
is  not  approved,  the  agency  is  explicitly  authorized  to  go 
forward,  merely  explaining  its  differences  with  OMB;  no  such 
explicit  statement  is  made  that  agencies  may  proceed  without  OMB 


4We  use  these  terms  rather  than  "costs"  and  "benefits,"  since  the 
latter  implicate  the  controversial  criterion  of  willingness  to 
pay.  See  Sunstein,  Cost-3enefit  Analysis  and  the  Separation  of 
Powers,  23  Ariz.  L.  Rev.  1267  (1981);  Posner,  Utilitarianism, 
Economics,  and  Legal  Theory,  8  J.  Legal  Stud.  103  (1979). 
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approval  at  the  draft  RIA  stage,  which  generally  occurs  well  in 
advance  of  any  public  notice  of  the  rulemaking. 

Though  enforcement  may  be  problematic,  the  legal  analysis  of 
this  issue  has  been  relatively  straightforward.    The  Justice 
Department  memorandum  accompanying  promulgation  of  Executive 
Order  12291  indicated  that  OMB  has  no  authority  to  order  an 
agency  to  undertake  or  not  to  undertake  an  initiative.5  This 
conclusion  is  consistent  with  the  language  of  the  order  itself. 
The  ultimate  power  of  decision  thus  remains  in  the  agency  head. 
But  OMB  can  play  a  major  role  in  determining  the  outcome  of  the 
regulatory  process  and,  as  a  practical  matter,  it  is  unlikely 
that  an  agency  will  issue  a  regulation  in  the  face  of  OMB 
disapproval.     In  any  event,  the  exercise  of  supervisory  power 
raises  the  danger,  discussed  below  and  perhaps  realized  in 
practice,  of  displacement  of  authority  vested  in  the  relevant 
agency  head. 

Executive  Order  12498  goes  further.     That  Order  establishes 
a  "regulatory  planning  process"  in  order  to  assure  the 
development  and  publication  of  an  annual  regulatory  program.  The 
Order  requires  the  head  of  every  executive  agency  to  submit  to 
OMB  a  "draft  regulatory  program"  that  includes  a  description  of 
"all  significant  regulatory  actions  of  the  agency,  planned  or 
underway,"  to  be  undertaken  within  the  next  year.     The  Director 
of  OMB  is  authorized  to  review  the  draft  program  for  consistency 
with  administration  policy.    After  the  reviewing  process  is 
complete,  the  agency  must  file  a  final  regulatory  plan,  which  is 
used  to  develop  an  Administration  Regulatory  Program  that  will  be 
published  in  the  Federal  Register.     The  Order  also  provides  that 
if  the  agency  head  proposes  to  take  a  significant  regulatory 
action  not  included  in  or  materially  different  from  the  final 
regulatory  plan,  she  must  submit  the  action  to  OMB  for  review. 
While  this  Order  is  a  considerable  extension  of  Executive  Order 
12291,  it  reflects  and  builds  upon  principles  adopted  in  the 
Carter  Administration  for  public  disclosure  of  annual  regulatory 
agenda. 

Both  executive  orders  are  directed  at  rulemaking  undertaken 
pursuant  to  the  informal  procedures  of  5  U.S.C.  553,  the  notice- 
and-comment  provision  of  the  Administrative  Procedure  Act,  or 
particular  agency  statutes  such  as  the  Occupational  Safety  and 
Health  Act  or  the  Clean  Air  Act.  Executive  Order  12291  applies  to 
such  rulemaking,  exempting  formal  rulemaking  and  other  on-the- 
record  proceedings.  The  limited  scope  of  the  order  is  based  on  a 


5See  U.S.  Department  of  Justice,  Memorandum  re  Proposed  Executive 
Order  on  Federal  Regulation  (Feb.  12,  1981),  reprinted  in  Role  of 
the  Office  of  Management  and  Budget  in  Regulations:  Hearings 
before  the  Subcommittee  on  Oversight  and  Investigation  of  the 
House  Committee  on  Energy  and  Commerce,  97th  Cong.,  1st  Sess. 
(1981). 
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perception  that  where  matters  are  to  be  decided  in  on-the-record 
proceedings,  "political"  considerations  have  been  excluded,  and 
the  views  of  outsiders  to  the  proceedings  must  be  formally 
conveyed.  Executive  Order  12498  is  applicable  to  "significant 
regulatory  activities,"  but  it  is  clear  from  context  that  the 
order  is  designed  to  control  the  processes  of  rulemaking  not 
required  to  be  decided  on  the  record.  The  recommendations  of  this 
Section,  and  the  views  expressed  in  this  report,  are  based  on  an 
understanding  that  executive  oversight  should  be  designed  to 
control  such  rulemaking  and  not  other  kinds  of  proceedings. 

The  purposes  of  the  two  orders  are  not  difficult  to 
identify.     Both  are  largely  a  response  to  the  widespread 
perception  that  agency  decisionmaking  tends  to  be  confused  and 
uncoordinated,  that  the  President  is  well-placed  to  consider  the 
whole  scheme  of  regulation  rather  than  discrete  units  of  it,  and 
that  administrators  are  not  adequately  accountable  to  the  public 
in  general,  and  its  political  executive-designate  the  President, 
in  particular.      Beyond  that  lies  the  related  perception  that 
agency  heads  are,  to  an  undesirable  degree,  the  captives  of  their 
own  staffs  rather  than  politically  powerful  managers  of  agency 
business.     Courts  have  created  a  number  of  techniques  to  attempt 
to  respond  to  this  problem,  including  review  to  ensure  that  the 
benefits  of  regulation  are  roughly  commensurate  with  the  .* 
costs.      The  value  of  such  techniques  is,  however,  severely 
diminished  by  institutional  limits  of  the  courts,  which  are  not 
well-equipped  to  calculate  the  costs  and  benefits  of  regulatory 
initiatives  and  are  incapable  of  imposing  a  hierarchical  or 
coordinative  structure.      The  orders  represent  an  effort  to  deal 
with  the  general  problem  of  uncoordinated  and  insufficiently 
accountable  administrative  decisions. 

While  the  orders  on  their  surface  mark  a  major  enhancement 
of  presidential  authority,  a  significant  element  of  their 
attractiveness  lies  in  their  potential  to  expand  the  effective 
authority,  accountability,  and  oversight  capacity  of  the  agency 
head.     This  potential  is  particularly  strong  for  Executive  Order 
12498.     Requiring  the  development  of  an  agency  regulatory  plan 
should  have  the  same  effect  on  the  regulatory  side  as  requiring 
agency  presentation  of  a  budget  request  does  for  fiscal 
planning.     It  will  provide  an  annual  opportunity  for  the  agency 
head  to  focus  on  the  work  of  her  agency  in  a  planning  rather  than 


6  See,  e.g.,  J.  Freedman,  Crisis  and  Legitimacy  in  the 
Administrative  Process  (1978);  Stewart,  The  Reformation  of 
American  Administrative  Law,  88  Harv.  L.  Rev.  1667  (1975). 

7  See,  e.g.,  Aqua  Slide  N'  Dive  Corp  v.  Consumer  Prod.  Safety 
Com'n,  569  F.2d  831  (5th  Cir.  1978). 

8  See  Breyer,  Vermont  Yankee  and  the  Court's  Role  in  the  Nuclea; 
Power  Controversy,  91  Harv.  L.  Rev.  1833  (1978). 
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a  reactive  mode,  stressing  broad  vision  and  priority  setting,  and 
involving  her  early  enough  that  one  may  expect  her  to  have 
significant  impact  on  options  considered.     Fewer  staff  deals  will 
have  been  cut.     The  requirement  of  early  disclosure  of 
plans — through  ventilation  of  alternatives  (in  the  case  of 
Executive  Order  12291)  and  annual  statement  of  the  regulatory 
plan  (in  the  case  of  Executive  Order  12498) — is  thus  a  means  of 
ensuring  that  regulatory  policy  is  set  by  agency  heads  rather 
than  staffs.     In  this  respect,  the  two  orders  may  be  understood, 
not  only  as  efforts  to  enhance  presidential  or  OMB  power  as 
against  agencies,  but  also  as  a  means  of  enhancing  the  agency 
head's  effective  control  over  her  staff. 

Finally,  the  orders  embody  a  perception  that  the  principal 
defect  in  administrative  regulation  is  that  it  has  been  unduly 
intrusive  and  imposed  substantial  costs  without  accompanying 
benefits.      This  perception  is  of  course  highly  controversial, 
and  we  venture  no  comment  on  it  here. 

B.     The  Need  for  a  Presidential  Role 

Time  has  not  undermined  the  ABA's  conclusion  in  Roads  to 
Reform  that  greater  presidential  control  over  the  regulatory 
process  is  desirable.     The  growing  professional  consensus, 
reflected  in  that  study,  has  been  confirmed  by  subsequent 
analyses  stressing  the  need  to  reconsider  the  way  we 
conceptualize  government  in  "the  administrative  state."10  The 
experience  under  President  Carter's  Executive  Order  12044,  as 
well  as  Executive  Order  12291,  is  of  course  relevant  to  these 
projections.  1 

Several  features  of  that  experience  seem  to  have  increased 
the  benefits  and  tended  to  control  the  dangers  of  the  supervisory 
process.    OMB  has  cooperated  with  a  continuing  (and  desirable) 


9  See  President's  Task  Force  on  Regulatory  Relief,  Materials  on 
Regulatory  Reform  (1981). 

10See,  e.g.,  Strauss,  The  Place  of  Agencies  in  Government: 
Separation  of  Powers  and  the  Fourth  Branch,  84  Colum.  L.  Rev.  573 
(1984);  Shane,  Presidential  Regulatory  Oversight  and  the 
Separation  of  Powers:  The  Legality  of  Executive  Order  No.  12,291, 
23  Ariz.  L.  Rev.  1235  (1981);  Elliott,  INS  v.  Chadha:  The 
Administrative  Constitution,  the  Constitution,  and  the 
Legislative  Veto,  1983  Supreme  Court  Review  125;  Stewart  and 
Sunstein,  Public  Programs  and  Private  Rights,  95  Harv.  L.  Rev. 
1193  (1982);  Mashaw,  Bureaucratic  Justice  (1983). 

13-Some  reason  for  caution  is  afforded  by  G.  Eads,  Relief  or 
Reform?  Reagan's  Regulatory  Dilemma  (1982),  which  suggests  that 
the  benefits  of  the  executive  order  process  have  been  lower,  and 
the  costs  higher,  than  might  at  first  appear. 
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process  of  aggressive  congresional  oversight.    No  major  scandals 
have  emerged.  In  addition,  OMB  has  taken  steps  to  protect  against 
contacts  with  private  groups.2    On  the  other  hand,  some  reports 
have  pointed  to  disturbing  examples  of  use  of  OMB  authority  to 
distort  the  regulatory  process.    According  to  these  reports,  OMB 
has  had  private  communications  with  powerful  private  groups  and 
used  such  communications  as  a  basis  for  displacing  discretionary 
authority  delegated  to  agencies — and  none  of  this  has  been 
disclosed  to  the  public.  3    Such  charges  are  denied  by  OMB. 

In  the  view  of  the  Section,  it. is  too  soon  to  venture  a 
final  judgment  on  the  performance  of  OMB  and  the  relevant 
agencies  under  Executive  Order  12291  and,  even  more  obviously, 
Executive  Order  12498.    The  necessary  studies  have  only  begun  to 
appear;  considerable  work  remains  to  be  done.  Moreover, 
experience  under  the  two  orders  continues,  and  that  experience/ 
especially  now  that  some  of  the  initial  difficulties  have  been 
worked  out,  will  be  of  considerable  importance  for  purposes  of 
evaluating  the  program.    The  behavior  of  the  executive  branch  is 
properly  subject  to  a  continuing  process  of  academic  and 
congressional  scrutiny. 

Regardless  of  how  the  process  of  implementation  has  operated 
thus  far,  there  remains  a  powerful  theoretical  case,  described  in 
detail  in  Roads  to  Reform,  for  the  view  that  greater  presidential 
control  over  the  regulatory  process  is  desirable.  5    We  summarize 
the  three  basic  reasons  for  this  conclusion  here.    All  of  those 
reasons  grow  out  of  the  concerns  that  led  the  framers  of  the 
Constitution  to  create  a  unitary  executive,  a  decision  discussed 
in  more  detail  below. 

First,  the  President  is  in  a  good  position  to  centralize  and 


12See  memoranda  reprinted  in  Hearings,  supra  note  5,  at  76  et 
seq. 

13See  J.  Lash,  A  Season  of  Spoils  (1984);  Olson,  The  Quiet  Shift 
of  Power:  Office  of  Management  and  Budget  Supervision  of  EPA 
Rulemaking  Under  Executive  Order  12291,  4  Va.  J.  Nat.  Resources 
L.  1  (1984).  See  also  G.  Eads,  supra  note  11. 

14See,  e.g..  Wash.  Post,  Sept.  28,  1983  at  A8,  col.  4;  N.Y. 
Times,  Sept.  28,  1983,  at  Al,  col.  1;  cf.  GAO,  Cost-Benefit 
Analysis  Can  Be  Useful  in  Assessing  Environment  Regulations 
(1984)  (suggesting  that  review  process  has  improved  some  rules). 

15See  Verkuil,  Jawboning  Administrative  Agencies:  Ex  Parte 
Contacts  by  the  White  House,  80  Colum.  L.  Rev.  943  (1980);  Cutler 
6  Johnson,  Regulation  and  the  Political  Process,  84  Yale  L.J. 
1395  (1975);  Bruff,  Presidential  Power  and  Administrative 
Rulemaking,  88  Yale  L.J.  451  (1979);  Roads  to  Reform,  supra  note 
1. 
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coordinate  the  regulatory  process.    This  task  has  become 
increasingly  important  with  the  proliferation  of  administrative 
agencies,  whose  responsibilities  often  overlap  with  one 
another.     Over  a  dozen  regulatory  agencies,  for  example,  are  now 
entrusted  with  authority  over  matters  relating  to  energy 
policy.     The  President  is  the  only  "constitutional  officer 
charged  with  taking  care  that  a  'mass  of  legislation*  be 
executed."    Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579, 
702  (1952)   (Vinson,  C.J.,  dissenting).     Some  sort  of  coordinating 
role  on  the  part  of  the  President  is  indispensable,  especially  in 
light  of  the  considerable  discretion  with  which  executive 
officials  are  often  entrusted.    As  Judge  Friendly  has  explained, 
"Each  agency  has  a  natural  devotion  to  its  primary  purpose  .   .  . 
no. matter  how  many  statutes  .   .   .  say  that  it  shall  'consider' 
other  interests  as  well.     Someone  in  Government,  and  in  the  short 
run  that  someone  can  only  be  the  President,  must  have  power  to 
make  the  agencies  work  together  .  .  .  .  m1° 

Second,  the  President  is  electorally  accountable.  Equally 
important,  he  is  the  only  official  in  government  with  a  national 
constituency.    These  characteristics  make  him  uniquely  well- 
situated  to  design  regulatory  policy  in  a  way  that  is  responsive 
to  the  interests  of  the  public  as  a  whole.    Agency  officials,  by 
contrast,  are  only  indirectly  accountable.    They  may  also  be 
subject  to  more  parochial  pressures.     In  these  circumstances,  a 
supervisory  role  by  the  President  should  help  ensure  that 
discretionary  decisions  by  regulatory  agencies  are  responsive  to 
the  public  generally. 

Third,  the  President,  by  virtue  of  his  accountability  and 
capacity  for  centralization,  is  able  to  energize  and  direct 
regulatory  policy  in  a  way  that  would  be  impossible  if  that 
policy  were  to  be  set  exclusively  by  administrative  officials. 
These  considerations  are  especially  important  when  there  is  a 
national  consensus  that  regulatory  policy  should  be  moved  in 
particular  directions. 

The  Section  is  aware  that  it  is  a  significant  step  from 
these  considerations  to  the  conclusion  that  presidential 
advisors,  like  those  in  OMB,  should  be  given  the  power  to 
supervise  and  coordinate  the  regulatory  process.    A  principal 
difficulty  here  is  that  there  is  not  an  identity  between  the 
President  and  officials  in  OMB .    The  delegation  of  supervisory 
power  to  OMB  over  the  rulemaking  activities  of  agencies  may 
serve,  not  to  promote  accountability,  but  instead  to  remove 
authority  from  agency  heads  and  to  confer  power  on  staff  members 
in  OMB — thus  sacrificing  accountability  and  perhaps  skewing  the 
process  against  desirable  government  regulation.    The  problem  may 
be  aggravated  by  the  fact  that  under  the  current  scheme,  there  is 


A°See  id.  at  163  (separate  statement  of  Judge  Henry  J.  Friendly, 
concurring  in  part  with  the  commission's  recommendations). 
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no  workable  appeal  to  the  President,  as  there  was  when  the  Vice- 
President's  Task  Force  played  a  supervisory  role  in  the  early 
stages  of  the  process  under  Executive  Order  12291. 

There  are  several  responses  to  these  concerns — responses 
that,  in  our  view,   justify  approval  of  the  supervisory  role  set 
forth  in  the  two  executive  orders.     First,  the  case  for 
supervision  rests  largely  on  the  need  for  a  centralizing  and 
coordinating  role.     It  may  be  that  OMB  authority  will  not 
increase  accountability,  but  at  least  with  appropriate  safeguards 
such  authority  will  not  diminish  accountability,  and  it  is 
nonetheless  desirable  on  independent  grounds.    Second,  the  recent 
executive  orders  should,  for  reasons  discussed  above,  serve  to 
increase  the  authority  of  agency  heads  and  to  decrease  the  power 
of  agency  staffs.     That  effort  should  itself  promote 
accountability,  quite  apart  from  the  issue  of  whether  OMB  or  the 
relevant  agency  is  more  subject  to  presidential  control. 
Finally,   the  relative  proximity  of  those  in  OMB — their 
institutional  position  close  to  the  President — may  justify  the 
conclusion  that  they  are,  in  a  special  sense,  his  agents  for 
purposes  of  supervising  the  regulatory  process. 

The  Section  is  aware  that  OMB's  role  poses  substantial 
risks— many  of  which  were  discussed  in  debates  over  similar 
requirements  in  Roads  to  Reform.     The  role  will,  for  example, 
strain  the  capacities  of  OMB  staff  and  administrators.  The 
officials  at  OMB  may  not  have  the  necessary  technical  expertise 
to  engage  in  the  supervisory  role,  and,  most  important,  their 
involvement  may  further  attenuate  the  link  between  the  final 
regulation  and  the  rulemaking  "record."     But  the  answer  to  any 
such  problem  rests,  we  think,  in  a  proper  appreciation  of  these 
dangers  by  the  relevant  officials  and  in  continuing  efforts  to 
obtain  the  information  necessary  to  undertake  supervision.  In 
this  connection,  perhaps  the  best  analogy  to  the  role  of  OMB 
under  the  Executive  Orders  is  the  role  suggested  for  the  courts 
by  Judge  Leventhal:  that  of  ensuring  that  agencies  have  taken  a 
"hard  look"  at  the  relevant  factors  and  that  the  decisions 
reflect  a  reasonable  accommodation  of  the  conflicting 
interests.     In  many  respects,  politically  accountable 
decisionmakers  have  advantages  over  the  courts  in  performing  that 
task.    Moreover,  the  authority  to  make  the  ultimate  decision 
rests  where  Congress  has  placed  it — in  the  relevant  agency. 
Recognition  of  the  agency  as  the  primary  decisionmaker  should 
operate  as  a  substantial  safeguard  against  the  risks  created  by 
lack  of  information. 

There  is  in  addition  the  familiar  danger  that  the 
supervisory  role  will  carry  with  it  political  biases  that 
diminish  rather  than  increase  the  likelihood  of  sound 
administration,  endangering  the  ideal  of  reasoned 
decisionmaking. 17    The  danger  is  perhaps  made  more  acute  by 
virtue  of  the  vesting  of  supervisory  authority  in  OMB,  whose  own 
institutional  position  may  lead  to  an  undue  anti-regulatory 
bias.    Deregulation,  for  example,  is  often  a  good  idea,  but  in 
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many  contexts  there  remains  a  need  for  substantial  government 
intrusion  in  the  private  marketplace.     A  danger  raised  by  the 
recent  executive  orders  is  that  a  concern  for  the  more  readily 
monetizable  costs  of  regulation  will  be  permitted  to  defeat 
implementation  of  governing  statutes. 

While  these  are  legitimate  concerns,  we  do  not  believe  that 
they  are  sufficient  to  justify  disapproval  of  the  current 
initiatives.     The  countervailing  considerations  are  too  strong  to 
outweigh  this  risk,  which,  it  is  hoped,  will  be  diminished  by  two 
important  constraints.     The  first  is-  that  the  supervisory  role 
must  be  exercised  in  accordance  with  statute — a  fact  expressly 
recognized  in  the  two  executive  orders  and  vindicated  by  judicial 
review.     The  second  countervailing  consideration,  as  noted,  is 
that  the  ultimate  power  of  decision  remains  vested  in  the 
relevant  agency. 

In  light  of  these  considerations,  the  Section  believes  that 
several  measures  should  be  undertaken  to  diminish  the  dangers  and 
to  increase  the  benefits  of  the  regulatory  process  under  the  two 
executive  orders. 

First,  OMB  should  institute  a  procedure  to  ensure  public 
disclosure  of  (1)  any  factual  materials  it  introduces  into  a 
rulemaking  proceeding  and  (2)  all  substantive  communications  with 
persons  not  associated  with  the  executive  branch  whenever  those 
communications  appear  pointed  at  particular  issues  it  is 
considering.  Factual  materials  introduced  by  OMB  stand  on  the 
same  footing  as  factual  materials  introduced  by  the  agency 
itself;  both  belong  as  part  of  the  rulemaking  file.  As  noted 
above,  OMB  has  taken  steps  to  ensure  that  the  process  of 
receiving  information  from  private  organizations  will  be 
carefully  controlled.  But  it  has  been  sharply  disputed  whether 
those  controls  have  been  adhered  to  in  practice.     We  believe  that 
the  measures  now  in  place  should  be  supplemented  by  a  more  formal 
procedure.     Such  a  procedure  might  build  on  the  similar 
provisions  of  the  Clean  Air  Act,  which  have  served  as  a  benefit 
to  reviewing  courts  and  to  the  public  as  a  whole  and  which  have 
not,  in  general,  been  an  undue  constraint  on  executive 
decisionmaking.  8    Formal  procedures  of  this  sort  would  serve  as 
an  important  safeguard  against  the  appearance  or  reality  of 
distortions  of  the  regulatory  process  and  circumvention  of 


17See  Roads  to  Reform,  supra  note  1,  at  155-161  (separate 
statement  of  William  Coleman).  For  the  view  that  these  dangers 
have  been  realized  in  practice,  see  note  13  supra. 

18See  42  U.S.C.  7607.  In  conformance  with  the  original 
recommendations  in  Roads  to  Reform,  however,  we  do  not  advocate 
adoption  of  that  part  of  the  Clean  Air  Act  that  requires 
disclosure  of  all  interagency  communications  in  the  rulemaking 
file.  For  general  discussion,  see  Verkuil,  supra  note  15. 
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ordinary  regulatory  requirements.  These  general  conclusions  are 
in  accord  with  Recommendation  80-6  of  the  Administrative 
Conference  of  the  United  States,  which  set  out  similar  disclosure 
requirements . 

Second,  agency  drafts  prepared  under  the  two  executive 
orders  should,  as  a  general  rule,  be  made  available  on  request  to 
relevant  congressional  committees  after  the  process  of  decision 
has  run  its  course.  During  the  process  of  decisison,  those  drafts 
should  be  presumed  confidential.  But  after  rulemaking  activity 
ha3  ceased,  disclosure  of  such  drafts  should  allay  public 
concerns  about  the  role  of  OMB  and  would  provide  valuable 
information  to  Congress  about  the  nature  of  OMB's  supervisory 
role.  There  are,  to  be  sure,  the  familiar  dangers  associated  with 
disclosure  requirements:  the  decisionmaking  process  may  be 
chilled  and  candor  may  be  less  likely.     In  this  context,  however, 
we  believe  that  those  dangers  are  outweighed  by  the  benefits  of 
disclosure.  Post-activity  disclosure  is,  we  believe,  a  reasonable 
accommodation  of  the  conflicting  interests.  It  is  also  one  which 
conforms  to  the  best  of  existing  practice  under  the  Freedom  of 
Information  Act  and  Executive  Order  12291.  Disclosure  should  be 
understood  as  a  matter  of  presidential  prerogative,  however,  and 
not  as  an  acknowledgement  that  the  principle  of  executive 
^livilege  fails  to  protect  the  process  of  decision  under  the  two 
orders.  In  order  to  reach  this  conclusion,  it  is  not  necessary  to 
make  any  general  statement  about  the  reach  of  the  controversial 
principle  of  executive  privilege. 

Third,  OMB  intervention  should  be  limited  to  those  cases  in 
which  it  is  called  for  by  the  rationale  underlying  increased 
presidential  control.     Those  cases  in  turn  involve  two  principal 
contexts.     The  first  involves  the  need  for  coordination  and 
centralization  in  the  regulatory  process;  the  second  involves  the 
need  to  communicate  the  views  of  the  President  when  important 
regulatory  issues  are  at  stake.     In  both  contexts,  intervention 
should  be  undertaken  subject  to  the  understandings  reflected 
above:  it  must  be  within  the  constraints  of  the  governing  statute 
and  of  the  delegation  of  primary  decisionmaking  power  to  the 
agency.     Limiting  intervention  to  such  cases  should  emphasize 
that  OMB's  role  is  not  to  duplicate  the  agency's  work,  or  to  act 
as  a  de  novo  decisionmaker  on  issues  of  policy,  but  to  bring  a 
wider  perspective  to  bear  on  decision  in  settings  that  transcend 
an  agency's  more  focussed  responsibilities. 

Finally,  a  procedure  should  be  reinstituted  to  allow  for 
mediation  by  the  President  in  cases  of  disagreement  between  the 
agency  and  OMB.  Such  mediation,  which  existed  in  the  early  period 
under  Executive  Order  12291,  would  be  designed  to  stress  that  OMB 
acts  as  a  surrogate  for  the  President  and  that  its  word  is  not 
final.  A  procedure  of  this  sort  should  be  used  only  in  unusual 
circumstances,  however,  and  it  should  be  instituted  with  the 
understanding  that  even  the  President  has  no  authority  to 
displace  decisions  statutorily  delegated  to  subordinate  officials 
in  the  executive  branch. 
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C.     The  Nature  and  Limits  of  the  Budget  Analogy 

Executive  Orders  12291  and  12498  are  based  in  part  on  an 
analogy  to  the  role  of  OMB  in  the  development  of  the  budget.  The 
budgetary  process  is  now  superintended  by  that  office,  a  task 
undertaken  because  of  a  recognition,  first  by  the  President  and 
later  by  Congress  itself,  that  budgetary  matters  should  be 
resolved  by  an  organization  that  is  both  subject  to  close 
presidential  control  and  able  to  coordinate  administration 
proposals  into  a  consistent  and  coherent  whole.     It  is  now 
generally  agreed  that  the  centralizing  role  of  OMB  is  a  highly 
desirable  feature  of  the  budgetary  process. 

The  historical  development  of  the  budgetary  process  is,  we 
believe,  of  considerable  importance  in  assessing  the  recent 
executive  orders.     Initially,  of  course,  budget  matters  were 
handled  between  agency  and  Congress,  without  presidential 
intervention;   indeed  the  Treasury  Department  and  the 
appropriations  function  were  established  in  ways  that,  in 
comparison  to  other  executive  departments  and  activities, 
excluded  the  President.     The  expansion  of  American  government  at 
the  beginning  of  this  century  first  led  President  Taft  to  assert 
as  an  executive  matter  an  interest  in  coordinating  agency 
budgetary  submissions.     The  President's  role  was  given  statutory 
form  in  1921,  and  quickly  came  to  be  accepted  as  a  natural  and 
desirable  aspect  of  executive  function. 

When,  in  the  wake  of  Humphrey's  Executor  v.  Dnited  States, 
the  FTC  asserted  that  it  need  not  participate  in  the  budgetary 
process  (as  it  was  an  independent  commission),  Congress  as 
quickly  rejected  the  assertion  and  subjected  the  FTC  to  that 
process.     While  a  few  agencies  now  are  directed  to  send  to 
Congress  the  budgetary  submissions  they  provide  OMB,  agency 
participation  in  the  OMB  process  is  virtually  universal.  For 
both  agency  head  and  President  it  provides  an  annual  review,  from 
a  fiscal  perspective,  of  the  government's  overall  priorities  and 
plans;  the  benefits  of  the  review  are  widely  acknowledged. 

The  recent  presidential  initiatives  may  be  understood  as 
efforts  to  apply  the  budgetary  model  to  the  regulatory  context, 
and  there  are  indeed  parallels  between  the  two  settings.     In  both 
areas,  a  central  task  is  to  ensure  that  potentially  conflicting 
and  inconsistent  proposals  are  coordinated.     In  both  settings,  it 
is  desirable  to  ensure  that  the  President,  or  those  closest  to 
him,  are  able  to  supervise  the  decisionmaking  process.    And  in 
both  settings,  the  budgetary  model  is  a  device  for  increasing 
(and  exposing  to  public  view)  control  by  agency  heads  over  agency 
decisionmaking.    The  process  will  ensure  early  injection  of  the 
people  in  the  agency  who  are  most  politically  accountable, 
through  their  appointment  and  participation  in  oversight 
activities. 

There  are,  however,  four  important  differences  that  make  the 
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analogy  an  imperfect  one.     First,  the  President's  role  in  the 
budgetary  process  is  not  a  final  one.     Congress  must  enact  the 
appropriations  statutes.     To  be  sure,  OMB  insists  that  agency 
submissions  to  it  are  not  an  appropriate  part  of  the  process  of 
legislative  supervision.     But  the  fact  is  that  neither  OMB  nor  an 
agency  head  who  may  share  OMB's  view  of  appropriate  priorities 
within  her  agency  can  effectively  prevent  Congress  from  finding 
out  about  those  submissions,  or  indeed  the  cutting  or 
reallocation  that  may  have  gone  on  within  the  agency  itself.  In 
the  regulatory  context,  by  contrast,  political  (that  is 
congressional)  review  of  the  President's  oversight  decisions  is 
not  a  matter  of  course. 

Second,  in  the  budget  context,  statutory  authority  for 
coordination  is  granted  to  the  President  by  the  Budget  Act.  In 
the  regulatory  context,  by  contrast,  it  is  the  agency  head  who 
enjoys  authority  under  governing  statutes.     This  distinction,  as 
discussed  below,  has  important  consequences  for  the  respective 
roles  of  the  President,  OMB,  and  the  agency  in  the  regulatory 
process. 

Third,  and  relatedly,  regulatory  decisions  must  be  made 
pursuant  to  standards  set  down  in  a  statute.  When  OMB  and  an 
agency  are  deciding  on  a  regulatory  proposal,  their  decision  must 
be  consistent  with  statutory  requirements.  By  contrast,  when  OMB 
and  an  agency  are  deciding  on  a  budgetary  request,  there  are  no 
statutory  standards  to  govern  that  decision;   the  statutory 
constraints  are  imposed  after  rather  than  before  the  executive 
branch  proposal. 

The  final  difference  between  the  regulatory  and  budgetary 
contexts  is  that  there  is,  in  the  latter  context,  an  ideal  of 
"reasoned  decisionmaking"  that  is  subject  to  judicial 
enforcement.     That  ideal — which,  for  reasons  stated  above,  the 
Section  accepts — makes  the  rulemaking  process  less  overtly 
"political"  than  the  budgetary  process.  Spending  decisions  are 
not  easily  subjected  to  the  constraints  imposed  on  regulation, 
cf.  Fuller,  The  Forms  and  Limits  of  Adjudication,  92  Harv.  L. 
Rev.  353  (1978),  and  the  ideal  of  reasoned  decisionmaking  is  for 
that  reason  less  easily  applied  there  than  in  the  regulatory 
context . 

All  of  these  differences  have  important  consequences  for  the 
rulemaking-budget  parallel,  and  for  the  role  of  OMB  in  the 
rulemaking  process.     First,  there  are  limits  to  the  presidential 
power  to  make  the  ultimate  decision.    That  power  remains  vested 
in  the  relevant  agency.     Second,  OMB  must  exercise  its 
supervisory  power  in  ways  consistent  with  the  governing 
statute.     Some  statutes,   for  example,  forbid  consideration  of 
costs,  or  require  that  costs  be  considered  in  a  particular 
manner;  agencies  have  no  authority  to  ignore  such  instructions  on 
the  ground  that  they  are  inconsistent  with  the  presidential 
program.     The  risks  of  presidential  lawmaking — or,  in  other 
terms,  of  presidential  refusal  to  undertake  activities 
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contemplated  by  Congress — are  pointed  up  by  the  impoundment 
controversy.     In  the  context  of  the  recent  executive  orders,  the 
parallel  to  the  impoundment  controversy  is  quite  precise.  It 
will  be  recalled  that  the  impoundment  problem  arose  from  an 
assertion  of  presidential  power  not  to  expend  funds  appropriated 
by  Congress.  "     In  the  regulatory  context,  the  danger  involves 
refusal  by  the  executive  branch  to  undertake  activities  that 
Congress  sought  to  require  in  the  governing  statute. 

The  executive  branch  has  no  general  authority  to  decline  to 
enforce  statutes  of  which  it  disapproves.  ^    To  say  this  is  not 
to  deny  the  existence  of  executive  power  to  allocate  scarce 
prosecutorial  resources  to  those  problems  that  seem  most 
pressing.21    But  the  risk  created  by  the  recent  executive  orders 
is  of  a  different  character.     That  risk,   in  short,   is  that  the 
orders  will  be  used  to  defeat  implementation  of  statutes  that  do 
not  accord  with  the  policy  preferences  of  the  incumbent 
administration.22    The  solution  lies,  we  believe,   in  a  number  of 
devices:  congressional  oversight;  judicial  review;  public 
disclosure  of  important  features  of  the  regulatory  process;  and 
perhaps  most  important,  an  understanding  on  the  part  of  those 
entrusted  with  administration  of  relevant  orders  of  the 
limitations  of  their  role. 

The  final  difference  between  the  budgetary  process  and  that 
involving  rulemaking  is  that  the  latter  process  must  be 
undertaken  in  a  less  "political"  manner  than  the  budgetary 
process.     The  various  constraints  imposed  by  the  notion  of 
reasoned  decisionmaking  do  not  apply  when  the  President  is 
developing  a  budget. 


iySee  W.  Gellhorn,  C.  Byse,  &  P.  Strauss,  Administrative  Law: 
Cases  and  Comments  107  (7th  ed.  1979). 

20See  Sunstein,  supra  note  4;  Note,  Judicial  Review  of 
Administrative  Inaction,   83  Colum.  L.  Rev.   627  (1983);  Motor 
Vehicle  Mfrs.  Assn'  v.  State  Farm  Mut.   Ins.  Co.,   103  S.Ct  2856 
(1983);  id.  at  2875  n.*  ("Of  course,  a  new  administration  may  not 
choose  not  to  enforce  laws  of  which  it  does  not  approve,  or  to 
ignore  statutory  standards  in  carrying  out  its  regulatory 
functions")   (Rehnquist,  J.,  concurring  in  part  and  dissenting  in 
part).  To  say  this  is  not  to  resolve  the  question  of  when 
judicial  review  of  agency  inaction  is  available,  a  still- 
unsettled  question.  See  Heckler  v.  Chaney,     S.Ct.  (1985). 

21Note  that  Congress  sometimes  enacts  more  law  than  it  wants 
enforced.  See  R.  Posner,  Economic  Analysis  of  Law  23.1  (2d  ed. 
1977). 

22See  G.  Eads,  Relief  or  Reform?  Reagan's  Regulatory  Dilemma 
(1983) . 
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constraints,   referred  to  above,   that  characterize  the 
The  CDrocess  itself  are  now  well-understood  and  deeply 
budgetary  ^etican  government,  and  they  suggest  important  lessons 
r°°    he^egulatory  process.     OMB  has  been  structured  so  as  to 
f°hde  "constituency  politics";  examiners  attempt  to  enforce 

sidential  directives,  but  avoid  contact  with  interested 
Private  groups;  a  measure  of  discipline  is  created  by  exposure  of 
the  President's  budget  to  congressional  examination  and 
enactment;  there  is  a  distinction,  accepted  by  all  concerned, 
between  permissible  general  underfunding  to  reflect  national 
priorities  and  impoundment  of  particular  funds  to  reflect 
presidential  disagreement  with  lawmaking  decisions;  and  benefits 
have  resulted  from  the  publicity  of  agency  dealings  with  OMB  at 
various  stages  of  the  budgetary  process. 

C.     The  Question  of  Presidential  Authority 

Both  of  the  recent  executive  orders  raise  the  question 
whether  and  to  what  extent  the  President  may  supervise 
decisionmaking  by  subordinate  officials  within  the  executive 
branch.     The  text  of  Article  II  is  notoriously  silent  about  the 
dimensions  of  the  "executive  Power,"  all  of  which  "is  vested  in  a 
President,"  but  the  fundamental  character  of  the  choice  for  a 
unitary  executive  requires  his  involvement,  to  some  degree,  in 
all  executive  issues.  3    One  little  noticed  phrase  of  Article  II, 
Section  2,  Clause  1,  appears  to  speak  directly  to  the  President's 
right  to  inform  himself  about  administrative  issues.     That  phrase 
empowers  him  to  "require  the  Opinion,   in  writing,  of  the 
principal  Officer  in  each  of  the  executive  Departments,  upon  any 
subject  relating  to  the  Duties  of  their  respective  Offices."  At 
a  minimum,  the  phrase  tells  us  that  there  are  to  be  agencies, 
with  heads,  who  will  have  duties;  and  that  the  President  can 
demand  reports.     It  is  not  hard  to  infer  that  these  reports  may 
be  demanded  preliminary  to  action,  and  may  be  in  a  form  that  the 
Prsident  can  specify — for  example,  an  RIA  or  regulatory  agenda. 
The  directory  authority  is  more  difficult;  no  significant 
judicial  construction  of  this  particular  phrase  has  occured.  In 
general,  Supreme  Court  decisions  furnish  imperfect  guidance  on 
the  question  of  supervisory  power.     What  guidance  there  is 
derives  primarily  from  two  early  cases  dealing  with  the  problem 
of  presidential  power  to  remove  executive  officials. 

The  first  is  the  celebrated  case  of  Myers  v.  United 
States.  4    Myers  was  a  postmaster  who  had  been  removed  from 
office  by  the  Postmaster  General  at  the  direction  of  the 
President.     The  relevant  statute  barred  removal  except  with  the 
advice  and  consent  of  the  Senate;  it  had  not  been  obtained.  The 
Supreme  Court,   in  a  lengthy  opinion  by  Chief  Justice  (and  former 


23See  Myers  v.  United  States,  272  U.S.  52,  135  (1926). 
24     272  U.S.  52   (1926) . 
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president)  Taft,  concluded  that  the  statutory  restriction  on  the 
removal  power  was  unconstitutional.     This  conclusion  rested  in 
large  pa$£  upon  the  grant  of  executive  power  to  the  President  in 
Art.  II.        According  to  the  Court,  the  vesting  of  executive 
power  in  the  President  revealed  an  intention  to  create  "a  strong 
Executive"  in  which  the  executive  power  was  conferred  on  "one 
person."26    A  requirement  that  the  President  obtain  congressional 
authorization  for  removal  of  executive  officers  would  impede 
unity  and  coordination  in  administration  and  thus  reduce  the 
likelihood  of  prompt  and  effective  action.27    This  result, 
according  to  the  Court,  would  have  adverse  consequences  against 
which  the  framers  had  sought  to  guard  by  making  provision  for  a 
unitary  executive. 

The  central  premise  of  Myers  is  that  the  Constitution 
creates  a  unitary  executive  branch.    That  premise  is  well- 
supported  by  the  history  and  background  of  Article  II.28  To 
authorize  Congress  to  insulate  subordinate  officials  from 
executive  control  would  be  inconsistent  with  that  premise;  it 
would  enable  Congress  to  create  a  set  of  agents  for  which  there 
is  no  constitutional  authorization.    The  problem  in  Myers  itself 
was  especially  acute,  for  there  Congress  had  given  itself  a  veto 
power  in  the  removal  process. 

At  the  same  time,  the  Myers  Court  added  two  provisos  to  this 
understanding  of  Article  II.     First,  it  suggested  that  it  was 
possible  that  with  respect  to  some  duties  "peculiarly  and 
specifically  committed  to  the  discretion  of  a  particular 
officer,"  there  would  be  a  question  "whether  the  President  may 
overrule  or  revise  the  officer's  interpretation  of  his  statutory 
duty  in  a  particular  instance."29    Second,  the  Court  noted  that 
the  President  "can  not  in  a  particular  case  properly  influence  or 
control"  decisions  of  a  "quasi- judicial  character  imposed  on 
executive  officers  and  members  of  executive  tribunals."30 


^    U.S.  Const.,  Art.  II. 

26  272  U.S.  at  116. 

27  Id.  at  134. 

28See  Strauss,  The  Place  of  Agencies  in  Government:  Separation  of 
Powers  and  the  Fourth  Branch,  84  Colura.  L.  Rev.  573  (1984). 

29See  272  U.S.  at  135.    The  question  was  one  on  which  early 
Attorneys  General  vacillated,  see  1  Op.  Att'y  Gen.  624  (1823);  2 
Op.  Att'y  Gen.  480.(1831);  18  Op.  Att'y  Gen.  31  (1884).  In 
Kendall  v.  United  States,  37  U.S.  524  (1835),  the  Court  had  given 
an  earlier  indication  that  the  answer  to  the  question  ran  against 
presidential  revisory  power. 

30272  U.S.  at  135. 
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The  second  case,  Humphrey's  Executor  v.  United  States,31 
involved  the  legality  o£  President  Roosevelt's  attempt  to  remove 
Humphrey  from  his  position  as  a  member  of  the  Federal  Trade 
Commission.     The  relevant  provisions  of  the  FTC  Act  allowed 
removal  only  for  "inefficiency,  neglect  of  duty,  or  malfeasance 
in  office."     Citing  Myers,  the  Government  argued  that  this 
provision  was  unconstitutional  insofar  as  it  restricted  the 
President's  power  to  remove  an  executive  officer  "at  will."  The 
Court  rejected  the  argument.     The  basis  for  its  conclusion  was 
the  nature  of  the  duties  performed  by  Humphrey — duties  quite 
different  from  those  of  the  postmaster,  who  was  "restricted  to 
the  performance  of  executive  functions."32    Humphrey,  exercising 
what  the  Court  characterized  as  quasi- judicial  and  quasi- 
legislative  duties,33  did  not  act  in  an  executive  department  or 
exert  executive  power.     The  holding  in  Myers ,  according  to  the 
Court,  was  inapplicable  to  a  commission  "wholly  disconnected  from 
the  executive  department,"  which  was  "an  agency  of  the 
legislative  and  judicial  departments."34 

The  language  just  quoted  is,  of  course,  extremely 
problematic  in  its  formalism.35     The  suggestion  that  agencies 
must  be  "in"  one  or  another  department  is  not  a  necessary  one, 
and  is  usually  made  (as  here)   in  the  context  of  excluding  an 
agency  from  a  particular  one  of  the  three  branches  rather  than 
locating  it  in  another.     For  its  immediate  purposes,  the  Court 
did  not  have  to  say  whether  the  FTC  was  "in"  the  judiciary  or 
"in"  the  legislature.     Subsequent  Supreme  Court  opinions,  notably 
Buckley  v.  Valeo,36  have  suggested  that  the  structural  issue  is 
one  of  relationship  rather  than  place:     because  the  Federal 
Election  Commission  exercised  certain  law-implementing 
responsibilities,  it  had  to  have  the  constitutional  relationship 
with  the  President  that  Departments  do.37    Of  course,  this 
understanding  of  Humphrey' s — that  it  did  not  deny  some 


1  295  U.S.   602   (  1935)  . 

2  205  U.S.  at  627. 

3  Id.  at  628. 

4  Id.  at  630. 

5  See  generally  Strauss,  supra  note  10. 
6424  U.S.  1  (1976) 


3'  For  example,  presidential  appointment  of  heads;  congressional 
involvement  in  appointment  limited  to  confirming  Presidential 
choice  or  assigning  appointment  to  Presidentially  appointed 
figures;  and,  one  may  add,  the  obligation  to  respond  to 
Presidential  demands  for  "Opinions,  in  writing." 


-20- 


133 


presidential  relationship  with  the  FTC,  but  held  only  that 
Congress  could  constitutionally  regulate  that  relationship  to  the 
extent  of  making  Commissioners  persons  not  dischargeable  at 
will — merely  reopens  the  central  questions:  What  are  the 
President's  constitutional  powers  to  control  and  supervise 
administrative  officials,  and  to  what  extent  can  they  be  shaped 
by  congressional  judgment? 

In  the  day-to-day  workings  of  the  executive  branch,  the 
power  to  control  and  supervise  has  two  components.     The  first, 
procedural  in  character,   is  the  authority  to  consult  with  and 
demand  answers  from  the  relevant  official.     The  President  and 
subordinate  officials  in  the  White  House  frequently  exercise  such 
authority  in  attempting  to  coordinate  and  oversee  the  operation 
of  the  executive  branch.   8     Their  authority  to  do  so  is 
unquestionable,  given  the  "Opinions,   in  writing"  clause  of 
Article  II.     As  remarked  above,   that  authority  comfortably 
extends  to  all  heads  of  government  agencies  exercising 
substantial  law-implementing  authority;  any  other  conclusion 
would  deny  the  proposition  about  a  unitary  executive  that  is  the 
most  central  judgment  made  about  the  presidency  in  the 
constitutional  scheme.     The  President  therefore  has  the 
constitutional  power  to  require  agency  officials  to  prepare  cost- 
benefit  analyses,   to  develop  regulatory  agendas,   to  file 
environmental  reports,  or  to  explain  the  reasons  behind  proposed 
courses  of  action. 

The  question  of  substantive  supervisory  authority  is  more 
complex.     The  difficulties  arising  from  the  ^ension  between  the 
view  of  President  as  decider  (the  agencies  as  delegates  of  power 
that  is  fundamentally  his,  and  so  his  to  exercise)  and  the  view 
of  President  as  mere  congressional  lackey  (lacking  any 
substantive  authority  save  what  Congress  chooses  to  confer  on 
him)  are  well  known-*"  and  underlay  the  ADA's  limited  end-  <  r-cment 
of  presidential  revisory  jurisdiction  in  Recommendation      of  the 
Commission  on  Law  and  the  Economy  Report,  quoted  above.  The 
tension  exists  even  in  those  settings  in  which  the  Presid. ut : s 
power  to  remove  an  official  who  does  not  do  his  bidding  i ^ 
unconstrained.     The  political  reality  is  that  he  will  not  always 
be  able  to  afford  the  political  cost  of  the  removal,  01  to 
persuade  the  Senate  easily  to  confirm  the  official  who  dc::ilely 
will  do  his  bidding.     Indeed,  as  noted,   the  Court  suggest  -jd  j-n 
Myers  that  although  the  removal  power  cannot  be  restricted,  there 
may  be  constraints  on  the  President's  authority  to  dispJ  r->.ce 


38  For  an  example  of  such  control,  see  Sierra  Club  v.  Cost-la, 
657  F.2d  298   (D.C.  Cir.  1981). 

39  See  generally  E.  Corwin,  The  President:  Office  and  fov/THs  80- 
81  (4th  rev.  ed.  1957)  . 

40  See  TAN  1-2  supra. 
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decisionals  ?STs  potion  derives 

°"«?derfble  support  frlm  historical  understandings"  as  well  as 
?22  itxt  of  A?SiSii  II.     The  consequence,  is  that  the  President  i3 
not  authorized  either  to  make  particular  decisions  statutorily 
vested  in  at  least  some  subordinate  officials,  or  to  direct  those 
officials  to  make  particular  decisions — except  insofar  as  the 
prospect  of  removal  operates  as  such  a  direction.     If  the 
President  wishes  particular  decisions  to  be  made,  his  recourse  i3 
to  discharge  the  relevant  official  and  to  appoint  a  new  one  who 
shares  his  inclinations.  3 


We  believe  that  these  considerations  support  the  facial 
legality  of  Executive  Order  12291.     Under  that  Order,  OMB  is 
given  supervisory  authority  over  the  rulemaking  functions  of 
executive  agencies.     That  supervisory  authority  consists  of  the 
power  to  require  statements  about  the  costs  and  benefits  of 
proposed  rules  and  to  review  and  comment  on  those  statements. 
Such  authority  fits  well  within  the  presidential  power  recognized 
in  Myers .    Moreover,  ultimate  power  to  decide  rests  with  the 
relevant  agency.     To' be  sure,  the  order  does  require  agency 
heads — "to  the  extent  permitted  by  law" — to  act  on  the  basis  of 
considerations  of  cost  and  benefit.     That  requirement  amounts  in 
some  degree  to  a  displacement  of  decisionmaking  authority.  But 
in  view  of  the  breadth  of  agency  discretion  in  deciding  on  costs 
and  benefits,  and  in  making  the  ultimate  trade-off,  there  is,  in 
our  view,  no  serious  question  about  the  facial  legality  of  the 


41    "of  course  there  may  be  duties  so  peculiarly  and  specifically 
committed  to  the  discretion  of  a  particular  officer  as  to  raise  a 
question  whether  the  President  may  overrule  or  revise  the 
officer's  interpretation  of  his  statutory  duty  in  a  particular 
instance.  Then  there  may  be  duties  of  a  quasi- judicial  character 
imposed  on  executive  officers  and  members  of  executive  tribunals 
whose  decisions  after  hearing  affect  interests  of  individuals, 
the  discharge  of  which  the  President  can  not  in  a  particular  case 
properly  influence  or  control."  272  U.S.  at  135.  The  Court  said, 
however,  that  even  in  such  cases  the  removal  power  remains 
intact. 

42See  Strauss,  supra  note  10. 

43    It  might  seem  incongrous  to  allow  unlimited  removal  power  and 
at  the  same  time  to  permit  restrictions  on  substantive 
supervisory  power  but,  as  a  matter  of  logic,  there  is  no  real 
anomaly.    There  are  political  constraints  on  the  exercise  of 
removal  power;  as  a  result,  the  President  will  exercise  that 
power  only  in  comparatively  unusual  circumstances.     Moreover,  a 
successor  can  be  appointed  only  with  the  advice  and  consent  of 
the  Senate.    For  this  reason,  the  supposedly  greater  power  of 
removal  need  not  carry  with  it  the  supposedly  lesser  power  to 
dictate  decisions. 
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order.  This  conclusion  is  buttressed  by  the  various  disclaimers 
in  the  order  of  any  authority  to  displace  delegated 
decisionmaking  power.  4 

The  same  basic  considerations  apply  to  the  facial  legality 
of  Executive  Order  12498.    That  order  gives  OMB  a  similar 
supervisory  role  over  the  development  of  annual  regulatory 
programs.    But  the  ultimate  decisionmaking  authority  remains 
vested  in  the  agency  head.     Serious  legal  questions  might  be 
raised  if  OMB  prohibited  the  agency  head  from  issuing  regulations 
not  included  in  the  final  annual  program  that  could  not  have  been 
foreseen  at  the  time  that  program  was  completed.     Not  enough  is 
yet  known  about  OMB  administration  of  the  new  executive  order  to 
say  whether  it  will  be  used  to  direct  agencies  not  to  act  (a  good 
deal  of  political  persuasion  is  inherent  in  the  exercise,  we 
suppose,  and  an  understood  element  of  administration).  Textual 
discussions  of  the  new  executive  order  produced  by  OMB  suggest 
not,  5  but  a  flow  chart  emanating  from  OMB  bears  the  strong 
suggestion  that  it  expects  to  issue  formal  clearances  without 
which  agencies  will  not  be  permitted  to  act.     The  distinction 
between  activating  a  political  process  for  agenda  and  priority 
setting,  and  taking  over  an  agency's  ultimate  authority,   is  a 
subtle  one,  yet  one  wants  assurance  that  it  will  be  observed. 

Both  Executive  Orders  thus  raise  significant  dangers  of 
over-extension,  dangers  against  which  it  is  important  to  guard  in 
the  implementation  process.    Those  dangers,  as  suggested  above, 
fall  in  two  principal  categories.    The  first,  for  which  the 
impoundment  controversy  is  the  best  analogue,  involves  refusal  to 
undertake  regulatory  activities  in  the  face  of  a  congressional 
judgment  that  regulation  is  desirable  at  least  if  certain 
findings  are  or  are  not  made  and  supported.46    The  second 
involves  displacement  of  the  discretionary  authority  vested  in 
the  relevant  agency  by  Congress.    The  solution  to  these  dangers 
lies,  we  believe,  in  the  various  understandings  and  mechanisms 
described  earlier  in  this  memorandum. 47 


44See  Strauss,  supra  note  10;  Shane,  supra  note  10. 

45  Those  discussions  tend  to  stress  unforeseen  or  unforeseeable 
issues  that  arise  after  an  agenda  has  been  agreed  upon,  rather 
than  how  disagreements  over  predictable  issues  will  be 
resolved.    A  willingness  to  permit  regulation  in  the  former 
circumstances,  while  desirable,  does  not  speak  to  the  latter. 

46See,  e.g.,  Motor  Vehicles  Manufacturers  Assn.  v.  State  Farm 
Mutual  Ins.  Co.,  103  S.Ct.  2856  (1983). 

47See  TAN  15-25  supra. 
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III.    Presidential  Control  and  the  "Independent"  Agencies 

Presidents  Carter  and  Reagan  did  not  attempt  to  apply  their 
executive  orders  to  the  so-called  "independent"  agencies.  This 
decision  was  based  largely  on  fear  of  the  congressional  reaction 
to  any  such  effort  rather  than  on  a  judgment  that  the  President 
lacked  the  necessary  constitutional  power.     President  Reagan 
instead  asked  for  voluntary  compliance,  a  request  that  was 
generally  rejected.48     In  this  section  of  the  memorandum,  we 
explain  our  view  that  the  President  has  the  power  to  apply  both 
executive  orders  to  the  "independent"  agencies.    We  also  suggest 
that  he  should  exercise  that  power. 

The  American  Bar  Association  reached  analogous  though  not 
identical  conclusions  at  the  time  of  the  Roads  to  Reform  report. 
Recommendation  4,  the  relevant  proposal  for  present  purposes, 
concluded  that  if  experience  under  an  initial  executive  order 
applicable  only  to  the  executive  agencies  were  favorable,  "the 
process  should  be  extended,  by  means  of  an  enabling  statute  if 
necessary,  to  agencies  defined  by  present  statutes  as  independent 
from  the  executive  branch."  Roads  to  Reform,  supra,  at  84.  The 
text  accompanying  the  recommendation  states:  "The  Carter  Order, 
as  originally  proposed,  would  have  imposed  its  discipline  on 
independent  agencies  as  well  as  executive  branch  agencies.  The 
final  Order,  however,  leaves  the  'independent'  agencies  untouched 
because  many  of  them  objected  on  legal  and  policy  grounds.  A 
majority  of  the  Commission  regrets  this  omission."  Id.  at  84 
(emphasis  added).  The  Section  believes  that  it  is  time  to 
recognize  that  considerations  of  law  and  policy  point  in  favor  of 
and  not  against  extensions  of  the  Executive  Orders  to  the 
independent  agencies — subject,  of  course,  to  the  various 
limitations  on  OMB  authority  recognized  above. 

Humphrey's  Executor  recognizes  Congress'  considerable 
authority  to  structure  the  ways  in  which  the  laws  it  passes  are 
administered,  including  statutory  creation  of  agencies  protected 
from  presidential  removal  without  cause  and  somewhat  remote  from 
presidential  direction.     The  law  that  delegates  authority  to  an 
independent  regulatory  commission,  like  the  law  that  places  final 
decision  in  the  hands  of  cabinet  officials,  is  constitutional, 
and  thus  part  of  the  body  of  law  to  the  faithful  execution  of 
which  the  President  is  obliged  to  see.    Yet,  as  Buckley  v.  Valeo 
has  since  underscored,  Congress  cannot  make  an  agency  responsible 
for  law-administration  so  remote  from  the  President  as  to  defeat 
the  authorities  that  the  President  has  been  granted  by  Article 
II.     Thus,  to  say  that  the  President  cannot  dictate  outcomes  is 
not  to  resolve  the  question  whether  the  President  can  impose 
requirements  that  are  procedural  in  character — as,  for  example, 
by  requiring  consultation  or  the  preparation  of  particular 
documents,  such  as  cost-benefit  statements.    We  believe  that  the 


See  Hearings,  supra  note  5. 
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President  has  the  authority  to  apply  both  executive  orders  to  the 
independent  agencies,  and  that  he  should  exercise  that  authority. 

While  broad  dicta  in  Humphrey's  Executor  suggest  that 
Congress  can  make  the  immunity  of  officials  from  Presidential 
direction  almost  total,  as  by  employing  the  independent 
regulatory  commission  device,  9  no  such  question  was  presented  in. 
the  case  and  those  dicta  have  come  under  considerable  question. 
There  are  several  reasons  we  do  not  believe  the  case  would  be 
read  that  broadly  today.     The  first  is  that  suggested  by  Buckley, 
read  in  conjuction  with  the  "Opinions,  in  writing"  language  of 
Article  II;  we  see  no  self-evident  way  of  separating  the 
appointments  power  from  other  aspects  of  Article  II,  and  the  same 
line  of  reasoning  shows  the  authority  to  require  opinions  to  be 
central  to  the  President's  unitary  role.     Second,  in  the  case 
itself,  the  terms  of  the  restriction  on  removal  power — which 
permit  discharge  for  "inefficiency,  neglect  of  duty,  or 
malfeasance  in  office" — appear  to  contemplate  at  least  some 
degree  of  presidential  supervision  over  the  activities  of 
independent  agencies.     The  statutory  restriction  might,  then,  be 
interpreted  as  allowing,  not  forbidding,  procedural 
requirements.     To  be  sure,  such  requirements  might  tend  to 
encourage  agency  officials  to  adhere  to  the  views  of  the 
President,  and  to  that  extent  compromise  what  the  Court  perceived 
to  be  their  necessary  independence.     But  it  is  doubtful  that  any 
such  effect  would  be  sufficiently  great  as  to  overstep  the  bounds 
of  the  statute  itself. 

Finally,  the  facts  of  Humphrey ' s  were  quite  limited, 
providing  the  Court  no  occasion  to  speak  to  the  permissibility  of 
insulating  law-administering  officials  from  what  we  have  called 
procedural  requirements.     Indeed,  President  Roosevelt  had  imposed 
on  Humphrey  no  procedural  or  substantive  constraints.     The  case 
involved  a  proposed  discharge  for  reasons  of  trust,  raising  the 
question  whether  "Congress  could  legitimately  insist  that  one 
holding  the  office  of  Federal  Trade  Commissioner  serve  on  terms 
other  than  those  of  a  personal  adviser."50 

Our  conclusion  that  Humphrey's  Executor  should  not  be 
understood  to  preclude  application  of  requirements  like  those  in 
the  executive  orders  to  the  "independent"  agencies  is  based  on 
the  understanding,  set  forth  above,  that  Article  II  creates  a 
unitary  executive.    The  Constitution  makes  no  provision  for  a 
category  of  agencies  existing  "outside"  the  executive, 
legislative,  and  judicial  branches.    The  President  is  the 
constitutionally  specified  agency  of  the  Congress  in  the 
implementation  of  federal  law. 

We  emphasize  that  this  conclusion  hardly  resolves  all  of  the 


See  TAN  31-39  supra. 

See  Strauss,  supra  note  10,  at  615. 
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complicated  issues  that  might  arise  from  congressional  efforts  to 
insulate  officials  from  presidential  supervision.  It  is  arguable 
that  a  congressional  judgment  that  certain  functions  are  to  be 
performed  "apolitically"  may  warrant  respect,  at  least  where 
Congress  has  been  equally  careful  about  its  own  involvement  in 
the  agency's  business.     But  the  notice-and-comment  rulemaking  the 
Executive  Orders  seek  to  control  is  not  such  a  setting. 
Consequently,  the  statutes  governing  the  "independent"  agencies 
should  not  be  interpreted  to  foreclose  presidential  supervisory 
power  of  the  sort  reflected  in  Executive  Order  12291  and  12498. 

From  the  standpoint  of  sound  regulatory  policy,  fashioned  in 
a  process  of  informal  rulemaking,  we  believe  that  there  is  no 
meaningful  difference  between  the  "independent"  agencies  and 
those  agencies  to  which  the  executive  orders  are  currenly 
applicable.     The  two  categories  of  agencies  engage  in  regulatory 
activities  that  are,  from  a  functional  standpoint, 
indistinguishable.     Indeed,  often  those  activities  concern  the 
same  or  similar  subject  areas;  consider  the  overlapping  work  of 
the  Department  of  Justice  and  the  Federal  Trade  Commission  in  the 
area  of  antitrust.     The  same  considerations  that  justify  a 
coordinating  presidential  role  with  respect  to  "executive" 
agencies  apply  with  full  force  to  those  characterised  as 
"independent."    For  these  reasons,  the  Section  believes  that 
Executive  Orders  12291  and  12498  should  be  applied  to  the  latter 
set  of  agencies. 

William  E.  Murane 

Chair,  Section  of  Administrative  Law 


February,  1986 
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appendix:  text  of 
executive  order  1229 1* 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  reduce  the  burdens  of  existing  and  future 
regulations,  increase  agency  accountability  for  regulatory  actions,  provide  for  presi- 
dential oversight  of  the  regulatory  process,  minimize  duplication  and  conflict  of 
regulations,  and  insure  well  reasoned  regulations,  it  is  hereby  ordered  as  follows: 
Section  i ,  Definitions.  For  the  purposes  of  this  Order 

(a)  -Regulation"*  or  "rule"  means  an  agency  statement  of  general  applicability 
and  future  effect  designed  to  implement,  interpret,  or  pre  sen  be  law  or  policy  or 
describing  the  procedure  or  practice  requirements  of  an  agency,  but  does  not 
include: 

(1)  Administrative  actions  governed  by  the  provisions  of  Sections  556  and  557 
of  Tide  5  of  the  United  States  Code; 

(2)  Regulations  issued  with  respect  to  a  military  or  foreign  affairs  function  of  the 
United  States;  or 

(3)  Regulations  related  to  agency  organization,  management,  or  personnel. 

(b)  "Major  rule"  means  any  regulation  that  is  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy  of  S too  million  or  more; 

(2)  A  major  increase  in  costs  or  prices  for  consumers,  individual  industries. 
Federal.  Slate,  or  local  government  agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on  competition,  employment,  investment,  pro- 
ductivity, innovation,  or  on  the  ability  of  United  Slates-based  enterprises  to  com- 
pete with  foreign-based  enterprises  in  domestic  or  export  markets. 

<c)  "Director"  means  the  Director  of  the  Office  of  Management  and  Budget. 

(d)  "Agency"  means  any  authority  of  the  United  States  that  is  an  "agency"  under 
44.  U.3.C.  3502(1).  excluding  those  agencies  specified  in  44  U.S.C.  3502(10). 

«e)  Task  Force"  means  the  Presidential  Task  Force  on  Regulatory  Relief. 

Sec.  2.  General  Requirements.  In  promulgating  new  regulations,  reviewing 
existing  regulations,  and  developing  legislative  proposals  concerning  regulation,  all 
agencies,  to  the  extent  permitted  by  law,  shall  adhere  to  the  following  requirements: 

<a)  Administrative  decisions  shall  be  based  on  adequate  information  concerning 
the  need  for  and  consequences  of  proposed  government  action; 

b»  Regulatory  action  snail  not  be  undertaken  unless  the  potential  benefits  to 
sonsy  for  the  regulation  outweigh  the  potential  costs  to  society; 

to  Regulatory  objectives  shall  be  chosen  to  maximize  the  net  benefits  to  society; 

id)  Among  alternative  approaches  to  any  given  regulatory  objective,  the  alterna- 
tive involving  the  least  net  cost  to  society  shall  be  chosen;  and 

<e)  Agencies  shall  set  regulatory  priorities  with  the  aim  of  maximizing  the 

•Federal  Reenter  46  <  19  February  198 1 ):  1 3 193-98. 
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aggregate  net  benefits  to  society,  taking  into  account  the  condition  of  the  particular 
industries  affected  by  regulations,  the  condition  of  the  national  economy,  and  other 
regulatory  actions  contemplated  for  the  future. 
Sec.  3.  Regulatory  Impact  Analysis  and  Re\ie*\ 

(a)  In  order  to  implement  Section  2  of  this  Order,  each  agency  shall,  in  connec- 
tion with  every  major  rule,  prepare,  and  to  the  extent  permitted  by  law  consider,  a 
Regulatory  Impact  Analysis.  Such  Analyses  mas  be  combined  with  any  Regulatory 
Flexibility  Analyses  performed  under  5  U.S.C.  603  and  604. 

(b)  Each  agency  shall  initially  determine  whether  a  rule  it  intends  to  propose  or 
to  issue  is  a  major  rule,  provided  that,  the  Director,  subject  to  the  direcboo  of  the 
Task  Force,  shall  have  authority,  in  accordance  with  Sections  i(b)  and  2  of  this 
Order,  to  prescribe  criteria  for  making  such  oeterminaiions.  to  order  a  rule  to  be- 
treated  as  a  major  rule,  and  to  require  any  set  of  related  rules  to  be  considered 
together  as  a  major  rule. 

(c)  Except  as  provided  in  Section  8  of  this  Order,  agencies  shall  prepare  Regula- 
tory Impact  Analyses  of  major  rules  and  transmit  them,  along  with  all  nonces  of 
proposed  rulemaking  and  all  final  rules,  to  the  Director  as  follows: 

( 1 )  If  no  notice  of  proposed  rulemaking  is  to  be  published  for  a  proposed  major 
rule  thai  is  not  an  emergency  rule,  the  agency  shall  prepare  only  a  final  Regulatory 
Impact  Analysis,  which  shall  be  transmitted,  along  with  the  proposed  rule,  to  the 
Director  at  least  60  days  pnor  to  the  publication  of  the  major  rule  as  a  final  rule: 

(2)  With  respect  to  all  other  major  rules,  the  agency  shall  prepare  a  preliminary 
Regulatory  Impact  Analysis,  which  shall  be  transmitted,  along  with  a  notice  of 
proposed  rulemaking,  to  the  Director  at  least  60  days  prior  to  the  publication  of  a 
notice  of  proposed  rulemaking,  and  a  final  Regulatory  Impact  Analysts,  which  shall 
be  trans  mined  along  with  the  final  rule  at  least  30  days  pnor  to  the  publication  of  the 
major  rule  as  a  final  rule; 

(3)  For  all  rules  other  than  major  rules,  agencies  shall  sue mit  to  the  Director,  at 
least  10  days  pnor  to  publication,  every  notice  of  proposed  rulemaking  and  final 
rule. 

(d)  To  permit  each  proposed  major  rule  to  be  analyzed  in  light  of  the  require- 
ments stated  in  Section  2  of  this  Order,  each  preliminary  and  final  Regular 
Impact  Analysis  shall  contain  the  following  un'ormanoa: 

(t)  A  desenption  of  the  potential  benefits  of  the  ruie.  including  any  beneficial 
effects  that  cannot  be  quantified  in  monetary  terms,  and  the  identification  of  those 
likely  to  receive  the  benefits; 

(2)  A  desenption  of  the  potential  costs  of  the  rule,  including  any  adverse  effects 
that  cannot  be  quantified  in  monetary  terms,  and  the  identification  of  those  likely  to 
bear  the  costs; 

(3)  A  determination  of  the  potential  net  benefits  of  the  rule,  including  an 
evaluation  of  effects  that  cannot  be  quantified  in  monetary  terms: 

(4)  A  desenption  of  alternative  approaches  that  could  substantially  achieve  the 
same  regulatory  goal  at  lower  cost,  together  with  an  analysis  of  this  potential  benefit 
and  costs  and  a  brief  explanation  of  the  legal  reasons  why  such  alternatives,  if 
proposed,  could  not  be  adopted;  and 

(5)  Unless  covered  by  the  description  required  under  paragraph  (4)  of  this 
subsection,  an  explanation  of  any  legal  reasons  why  the  ruie  cannot  be  based  on  the 
requirements  set  forth  in  Section  2  of  this  Order. 
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(e)  (!)  The  Director,  subject  to  the  direction  of  the  Task  Force,  which  shall 
resolve  any  issues  raised  under  this  Oder  or  ensure  that  they  are  presented  to  the 
President,  is  authorized  to  review  any  preliminary  or  final  Regulatory  Impact 
Analysis,  notice  of  proposed  rulemaking,  or  final  rule  based  on  the  requirements  of 
this  Order. 

(2)  The  Director  shall  be  deemed  to  have  concluded  review  unless  the  Director 
advises  an  agency  to  the  contrary  under  subsection  (f )  of  this  Section: 

(A)  Within  6o  days  of  a  submission  under  subsection  (c)(  I )  or  a  submission  of  a 
preliminary  Regulatory  Impact  Analysis  or  notice  of  proposed  rulemaking  under 
subsection  (c)(2); 

(B)  Within  30  days  of  the  submission  of  a  anal  Regulatory  Impact  Analysis  and  a 
final  rule  under  subsection  (c)(2);  and 

(O  Within  10  days  of  the  submission  of  a  notice  of  proposed  rulemaking  or  final 
rule  under  subsection  (0(3). 

(0(D  Upon  the  request  of  me  Director,  an  agency  shall  consult  with  the  Director 
concerning  the  review  of  a  preliminary  Regulatory  Impact  Analysis  or  notice  of 
proposed  rulemaking  under  this  Order,  and  shall,  subject  to  Section  8(a)(2)  of  this 
Order,  refrain  from  publishing  its  preliminary  Regulatory  Impact  Analysis  or  notice 
of  proposed  rulemaking  until  such  review  is  concluded. 

(2)  Upon  receiving  notice  that  the  Director  intends  to  submit  views  with  respect 
to  any  final  Regulatory  Impact  Analysts  or  final  rule,  the  agency  shall,  subject  to 
Section  8(a)(2)  of  this  Order,  refrain  from  publishing  its  final  Regulatory  Impact 
Analysis  or  final  rule  until  the  agency  has  responded  to  the  Director's  views,  and 
incorporated  those  views  and  the  agency  's  response  in  the  rulemaking  file. 

(3)  Nothing  in  this  subsection  shall  be  construed  as  displacing  the  agencies* 
responsibilities  delegated  by  law. 

(j)  For  every  rule  for  which  an  agency  publishes  a  notice  of  proposed  rule- 
making, the  agency  shall  include  in  its  notice: 

(!)  A  brief  statement  setting  forth  the  agency's  initial  determination  whether  the 
proposed  rule  is  a  major  rule,  together  with  the  reasons  underlying  unat  determina- 
tion; and 

(2)  For  each  proposed  major  rule,  a  bnef  summary  of  the  agency's  preliminary 
Regulatory  Impact  Analysis. 

(h)  Agencies  shall  make  their  preliminary  and  final  Regulatory  Impact  Analyses 
available  to  the  public. 

(i)  Agencies  shall  initiate  reviews  of  currently  effective  rules  in  accordance  with 
the  purposes  of  this  Order,  and  perform  Regulatory  Impact  Analyses  of  currently 
effective  major  rules.  The  Director,  subject  to  the  direction  of  the  Task  Force,  may 
designate  currently  effective  rules  for  review  in  accordance  with  this  Order,  and 
establish  schedules  for  reviews  and  Analyses  under  this  Order. 

Sec.  4.  Regulatory  Renew.  Before  approving  anv  -final  major  rule,  each  agency 
shall; 

fa)  Make  a  determination  that  the  regulation  is  clearly  within  the  authority 
delegated  by  law  and  consistent  with  congressional  intent,  and  include  in  the 
Federal  Register  at  the  time  of  promulgation  a  memorandum  of  law  supporting  that 
detenninanon. 

<b)  Make  a  determination  that  the  factual  conclusions  upon  which  the  rule  is 
based  have  substantial  support  in  the  agency  record,  viewed  as  a  whole,  with  full 
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attention  to  public  comments  in  general  and  the  comments  of  persons  directly 
affected  by  the  rule  in  particular. 
Sec.  5.  Regulatory  Agendas. 

(a)  Each  agency  shall  publish,  in  October  and  April  of  each  year,  an  agenda  of 
proposed  regulations  that  the  agency  has  issued  or  expects  to  issue,  and  currently 
effective  rules  that  are  under  agency  review  pursuant  to  this  Order.  These  agendas 
may  be  incorporated  with  the  agendas  published  under  5  U  SX.  602.  and  must 
contain  at  the  minimum: 

( 1 )  A  summary  of  the  nature  of  each  major  rule  being  considered,  the  objectives 
and  legal  basis  for  the  issuance  of  the  rule,  and  an  approximate  schedule  for 
completing  action  on  any  major  rule  for  which  the  agency  has  issued  a  notice  of 
proposed  rulemaking; 

(2)  The  name  and  telephone  number  of  a  knowledgeable  agency  official  for  each 
item  on  the  agenda;  and 

(3)  A  list  of  existing  regulations  to  be  reviewed  under  the  terms  of  this  Order, 
and  a  brief  discussion  of  each  such  regulation. 

(b)  The  Director,  subject  to  the  direction  of  the  Task  Force,  may,  to  the  extent 
permitted  by  law: 

(1)  Require  agencies  to  provide  additional  information  in  an  agenda;  and 

(2)  Require  publication  of  the  agenda  in  any  form. 

Sec.  6.  The  Task  Force  and  Office  of  Management  and  Budget. 

(a)  To  the  extent  permitted  by  law.  the  Director  shall  have  authority,  subject  to 
the  direction  of  the  Task  Force,  to: 

( 1 )  Designate  any  proposed  or  existing  rule  as  a  major  rule  in  accordance  with 
Section  i(b)  of  this  Order; 

(2)  Prepare  and  promulgate  uniform  standards  for  the  identification  of  major 
rules  and  the  development  of  Regulatory  Impact  Analyses; 

(3)  Require  an  agency  to  obtain  and  evaluate,  in  connection  with  a  regulation, 
any  additional  relevant  data  from  any  appropriate  source; 

(4)  Waive  the  requirements  of  Sections  3,  4,  or  7  of  this  Order  with  respect  to 
any  proposed  or  existing  major  rule; 

(5)  Identify  duplicative,  overlapping  and  conflicting  rules,  existing  or  proposed, 
and  existing  or  proposed  rules  that  are  inconsistent  with  the  policies  underlying 
statutes  governing  agencies  other  than  the  issuing  agency  or  with  the  purposes  of 
this  Order,  and,  in  each  such  case,  require  appropriate  interagency  consultation  to 
minimize  or  eliminate  such  duplication,  overlap,  or  conflict: 

(6)  Develop  procedures  for  estimating  the  annual  benefits  and  costs  of  agency 
regulations,  on  both  an  aggregate  and  economic  or  industrial  sector  basis,  for 
purposes  of  compiling  a  regulatory  budget; 

(7)  In  consultation  with  interested  agencies,  prepare  for  consideration  by  the 
President  recommendations  for  changes  in  the  agencies'  statutes:  and 

(8)  Monitor  agency  compliance  with  the  requirements  of  this  Order  and  advise 
the  President  with  respect  to  such  compliance. 

(b)  The  Director,  subject  to  the  direction  of  the  Task  Force,  is  authorized  to 
establish  procedures  for  the  performance  of  all  functions  vested  in  the  Director  by 
this  Order.  The  Director  shall  take  appropriate  steps  to  coordinate  the  implementa- 
tion of  the  analysis,  transmittal,  review,  and  clearance  provisions  of  this  Order  with 
the  authorities  and  requirements  provided  for  or  imposed  upon  the  Director  and 
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agencies  under  the  Regulatory  Flexibility  Act.  5  U.S.C.  601  et  seq..  and  the 
Paperwork  Reducboo  Plan  Act  of  1980,  44  U.S.C.  3501  et  seq. 
Sec.  7.  Pending  Regulations. 

(a)  To  the  extent  necessary  to  permit  reconsideration  in  accordance  with  this 
Order,  agencies  shall,  except  as  provided  in  Section  8  of  this  Order,  suspend  or 
postpone  the  effective  dates  of  all  major  rules  that  they  have  promulgated  in  final 
form  as  of  the  dale  of  this  Order,  but  that  have  not  yet  become  effective,  excluding: 

( 1 )  Major  rules  that  cannot  legally  be  postponed  or  suspended; 

(2)  Major  rules  thai,  for  good  cause,  ought  to  become  effective  as  final  rules 
without  reconsideration.  Agencies  shall  prepare,  in  accordance  with  Section  3  of 
this  Order,  a  final  Regulatory  Impact  Analysis  for  each  major  rule  that  they  suspend 
or  postpone. 

fb)  Agencies  shall  report  to  the  Director  no  later  than  15  days  prior  to  the 
effective  date  of  any  rule  (hat  the  agency  has  promulgated  in  final  form  as  of  the  date 
of  this  Order,  and  that  has  not  vet  become  effective,  and  that  will  not  be  reconsid* 
ered  under  subsection  (a)  of  this  Section: 

{ 1 )  Thai  the  rule  is  excepted  from  reconsideration  under  subsection  (a),  includ- 
ing a  brief  statement  of  the  legal  or  other  reasons  for  that  determination;  or 

(2)  That  the  rule  is  not  a  major  rule. 

(c)  The  Director,  subject  to  the  direction  of  the  Task  Force,  is  authorized,  to  the 
extent  pexmioed  by  law.  to: 

(!)  Require  reconsideration,  in  accordance  with  this  Order,  of  any  major  rule 
that  an  agency  has  issued  in  final  form  as  of  the  date  of  this  Order  and  that  has  not 
become  effective:  and 

(2)  Designate  a  rule  that  an  agency  has  issued  in  final  form  as  of  the  date  of  this 
Order  and  thai  has  not  yet  become  effective  as  a  major  rule  in  accordance  wish 
Section  ifb)  of  this  Order. 

(d)  Agencies  may.  in  accordance  with  the  Administrative  Procedure  Act  and 
other  applicable  statutes,  permit  major  rules  that  they  have  issued  in  final  form  as  of 
the  date  of  this  Order,  and  that  have  not  yet  become  effective,  to  take  effect  as 
interim  rules  while  they  are  being  reconsidered  in  accordance  with  this  Order, 
presided  thas.  agencies  shall  report  to  the  Director,  no  later  than  15  days  before  any 
such  rule  is  proposed  to  take  effect  as  an  interim  rule,  that  the  rule  should  appropri- 
ately take  effect  as  an  interim  rule  while  the  rule  is  under  reconsideration. 

fe)  Except  as  provided  in  Section  8  of  this  Order,  agencies  shall,  to  the  extent 
permitted  by  law,  refrain  from  promulgating  as  a  final  rule  any  proposed  major  rule 
that  has  been  published  or  issued  as  of  the  date  of  this  Order  until  a  final  Regulatory 
Impact  Analysis,  in  accordance  with  Section  3  of  this  Order,  has  been  prepared  for 
(he  proposed  major  rule. 

(0  Agencies  shall  report  to  the  Director,  no  later  than  30  days  prior  to  promul- 
gating as  a  final  rule  any  proposed  rule  that  the  agenay  has  published  or  issued  as  of 
(he  date  of  this  Order  and  that  has  not  been  considered  under  the  terms  of  this  Order. 

( 1  >  That  the  rule  cannot  legally  be  considered  in  accordance  with  this  Order, 
m%aba  with  a  brief  explanation  of  the  legal  reasons  barring  such  consideration;  or 

(2)  That  the  rule  is  not  a  major  rule,  in  which  case  the  agency  shall  submit  to  the 
Director  a  copy  of  the  proposed  rule. 

{%)  The  Director,  subject  to  the  direction  of  the  Task  Force,  is  authorized,  to  the 
extent  permitted  by  law.  to. 
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( 1 )  Require  consideration,  in  accordance  with  this  Order,  of  any  proposed  major 
rule  that  the  agency  has  published  or  issued  as  of  the  date  of  this  Order,  and 

(2)  Designate  a  proposed  rule  that  an  agency  has  published  or  issued  as  of  the 
date  of  this  Order,  as  a  major  rule  in  accordance  with  Section  Kb)  of  this  Order. 

(h)  The  Director  shall  be  deemed  to  have  determined  that  an  agency's  report  to 
the  Director  under  subsections  <b).  id),  or  (f )  of  this  Section  is  consistent  with  the 
purposes  of  this  Order,  unless  the  Director  advises  the  agency  to  the  contrary: 

( i )  Within  1 5  days  of  its  report,  in  the  case  of  anv  report  under  subsections  (b)  or 
(d);  or 

(2)  Within  30  days  of  its  report,  in  the  case  of  any  report  under  subsection  (f). 

(i)  This  Section  does  not  supersede  the  President's  Memorandum  of  January  29. 
198 1 ,  entitled  "Postponement  of  Pending  Regulations",  which  shall  remain  in  effect 
until  March  30.  198 1. 

(j)  In  complying  with  this  Section,  agencies  shall  comply  with  ail  applicable 
provisions  of  the  Administrative  Procedure  Act.  and  with  any  other  procedural 
requirements  made  applicable  to  the  agencies  by  other  statutes. 

Sec.  8.  Exemptions. 

(a)  The  procedures  prescribed  by  this  Order  shall  not  apply  to: 

(1)  Any  regulation  that  responds  to  an  emergency  situation,  provided  that,  any 
such  regulation  shall  be  reported  to  the  Director  as  soon  as  is  practicable,  the  agency 
shall  publish  in  the  Federal  Register  a  statement  of  the  reasons  why  it  is  impractica- 
ble for  the  agency  to  follow  the  procedures  of  this  Order  with  respect  to  such  a  rule, 
and  the  agency  shall  prepare  and  transmit  as  soon  as  is  practicable  a  Regulatory 
Impact  Analysis  of  any  such  major  rule;  and 

(2)  Any  regulation  for  which  consideration  or  reconsideration  under  the  terms  of 
this  Order  would  conflict  with  deadlines  imposed  by  statute  or  by  judicial  order. 
provided  that,  any  such  regulation  shall  be  reported  to  the  Director  together  with  a 
brief  explanation  of  the  conflict,  the  agency  shall  publish  in  the  Federal  Register  a 
statement  of  the  reasons  why  it  is  impracticable  for  the  agency  to  follow  the 
procedures  of  this  Order  with  respect  to  such  a  rule,  and  the  agency,  in  consultation 
with  the  Director,  shall  adhere  to  the  requirements  of  this  Order  to  the  extent 
permitted  by  statutory  or  judicial  deadlines. 

(b)  The  Director,  subject  to  the  direction  of  the  Task  Force,  may.  in  accordance 
with  the  purposes  of  this  Order,  exempt  any  class  or  category  of  regulations  from 
any  or  all  requirements  of  this  Order. 

Sec.  9.  Judicial  Review.  This  Order  is  intended  ooly  to  improve  the  internal 
management  of  the  Federal  government,  and  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  by  a  parry  against  the  United 
States,  its  agencies,  its  officers  or  any  person.  The  exterminations  made  by  agencies 
under  Section  4  of  this  Order,  and  any  Regulatory  Impact  Analyses  for  any  rule, 
shall  be  made  part  of  the  whole  record  of  agency  action  in  connection  with  the  rule. 

Sec.  10.  Revocations.  Executive  Orders  No.  1 2044.  as  amended,  and  No.  121 74 
are  revoked. 
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For  Immediate  Release  January  4,  If IS 

EXECUTIVE  ORDER 


REGULATORY  PLANNING  PROCESS 


By  the  authority  vested  'in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  America,  and  in 
order  to  create  a  coordinated  process  for  developing  on  an 
annual  basis  the  Administration's  Regulatory  Program,  estab- 
lish Administration  regulatory  priorities ,  increase  the 
accountability  of  agency  heads  for  the  regulatory  actions  of 
their  agencies,  provide  for  Presidential  oversight  of  the 
regulatory  process,  reduce  the  burdens  of  existing  and  future 
regulations,  minimize  duplication  and  conflict  of  regulations , 
and  enhance  publie  and  Congressional  understanding  of  the 
Administration's  regulatory  objectives,  it  is  hereby  ordered 
as  follows* 

Section  1.    General  Requirements,     (a)     There  is  hereby 
established  a  regulatory  planning  process  by  which  the  Admin- 
istration will  develop  and  publish  a  Regulatory  Program  for 
each  year.    To  implement  this  process,  each  Executive  agency 
subject  to  Executive  Order  No.  12291  shall  submit  to  the 
Director  of  the  Office  of  Management  and  Budget  10MBI  each 
year,  starting  in  1385,  a  statement  of  its  regulatory  poli- 
cies, goals,  and  objectives  for  the  coming  year  and  informa- 
tion concerning  all  significant  regulatory  actions  underway  or 
planned;  however,  the  Director  may  exempt  from  this  Order  such 
agencies  or  activities  as  the  Director  may  deem  appropriate  in 
order  to  achieve  the  effective  implementation  of  this  Order. 

(b>    The  head  of  each  Executive  agency  subject  to  this 
Crder  shall  ensure  that  all  regulatory  actions  are  consistent 
with  the  goals  of  the  ccvsncy  and  of  the  Administration ,  fend 
.  will  be  appropriately  implemented. 

(e)    This  program  is  intended  to  complement  the  existing 
regulatory  planning  and  review  procedures  of  agencies  and  the 
Executive  branch,  including  the  procedures  established  by 
Executive  Order  No.  12291. 

(d)    To  assure  consistency  with  the  goals  of  the  Admin- 
istration, the  head  of  each  agency  subject  to  this  Order  shall 
adhere  to  the  regulatory  principles  stated  in  Section  2  of 
Executive  Order  No.  12291,  including  those  elaborated  by  the 
regulatory  policy  guidelines  set  forth  in  the  August  11,  1983, 
Report  of  the  Presidential  Task  Force  on  Regulatory  Relief, 
"Reagan  Administration  Regulatory  Achievements." 

See.  2.  Agency  Submission  of  Draft  Regulatory  Program, 
(a)  The  head  of  each  ageney  shall  submit  to  the  Director  an 
overview  of  the  agency's  regulatory  policies,  goals,  and 
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object  ivesrfor  tnesprogram  year  and  such  information  concern- 
ing all  lei^n^f^nt  ' regulatory  actions  of  the  agancy,  planned 
or  underweg^  jng^ad'efiq  KgglClfi  taken  to  consider  whether  to 
initiate  rulemaking*  requests  for  public  comments  and  th* 
development- of  documents  that  say  influence,  anticipate,  or 
could  lead,  ta  the  commencement  of  rulemaking  proceedings  at  a 
later,  date-,  as  the  Director  deems  necessary  to  develop  the 
Administration's  Requlatory  Program.    This  submission  shall 
constitute  the  agency's  draft  regulatory  program.    The  draft 
regulatory  program  shall  be  submitted  to  the  Director  each 
year,  on  a  date  to  be  specified  by  the  Director,  and  shall 
eovor  the  period  from  April  1  through  March  31  of  the 
following  year. 

(b)  The  overview  portion  of  the  agency's  submission 
should  discuss  the  agency's  broad  regulatory  purposes*  explain 
how  they  are  consistent  with  the  Administration's  regulatory 
principles,  and  inelude  a  discussion  of  the  significant 
regulatory  aetions,  as  defined  by  the  Director,  that  it  will 
take.    The  overview  should  specifically  discuss  the  signifi- 
cant regulatory  actions  of  the  agency  to  revise  or  rescind 
existing  rules. 

(c)  Each  agency  head  shall  categorise  and  describe  the 
regulatory  aetions  described  in  subsection  (el  in  sueh  format 
as  the  Director  shall  specify  and  provide  such  additional 
information  as  the  Director  may  request?  however,  the  Director 
shall,  by  Bulletin  or  Circular,  exempt  frost  the  requirements 
of  this  Order  any  class  or  category  of  regulatory  aetion  that 
the  Director  determines  is  not  necessary  to  review  in  order  to 
achieve  the  effective  implementation  of  the  program* 

Sec.  3.    Review,  Compilation,  and  Publication  of  the 
Administration"' s  Raculatory  Program.     (a)     In  reviewing  each 
agency's  draft  regulatory  program,  the  Director  shall  (i) 
consider  the  consistency  of  the  draft  regulatory  program  with 
the  Administration's  policies  and  priorities  and  the  draft 
regulatory  programs  submitted  by  other  agencies?  and  (ii) 
identify  such  further  regulatory  or  deregulatery  actions  as 
may,  in  his  view,  be  necessary  in  order  to  achieve  sueh 
consistency.    Zn  the  event  of  disagreement  over  the  eontent  of 
the  agency's  draft  regulatory  program,  the  agency  head  or  the 
Director  may  raise  issues  for  further  review  by  the  President 
or  by  such  appropriate  Cabinet  Cpuaeil  or  other  forum  as  the 
President  may  designate. 

(b)  Following  the  conclusion  of  the  review  process 
established  by  subsection  (a) *  each  agency  head  shall  submit 
to  the  Director,  by  a  date  to  be  specified  by  the  Director, 
the  agency's  final  regulatory  plan  for  compilation  and  publi- 
cation as  the  Administration's  Regulatory  Program  for  that 
year.    The  Director  shall  circulate  a  draft  of  the  Administra- 
tion's Regulatory  Program  for  agency  comment,  review,  and 
interagency  consideration,  if  necessary »  before  publication. 

(c)  After  development  of  the  Administration'  e  Regulatory 
Program  for  the  yeer,  if  the  agency  head  proposes  to  take  a 
regulatory  action  subject  to  the  provisions  of  Section  2  and 
not  previously  submitted  for  review  under  this  process,  or  if 
the  agency  head  propoaes  to  take  a  regulatory  action  that  is 
materially  different  from  the  action  described  in  the  agency's 
final  Regulatory  Program,  the  agency  heed  shall  immediately 
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advise  the  Director  and  submit  the  action  to  the  Director-  for 
review  in  such  format  as  the  Director  may  specify.    Except  in 
the  case  of  emergency  situations,  as  defined  by  th*  Director, 
or  statutory  or  judicial  deadlines,  the  agency  head  shall 
refrain  from  taking  the  proposed  regulatory  action  until  the 
review  of  this  submission  by  the  Director  is  completed.    As  to 
those*  regulatory  actions  not  also  subject  to  executive  Order 
Nov  12291,  the  Director  shall  be  deemed  to  have  concluded  that 
the?  proposal  is  consistent  with  the  purposes  of  this  Order, 
unless*  he  notifies  the  agency  head  to  the  contrary  within  10 
days  of  its  submission.    As  to  those  regulatory  actions 
subject  to  Executive  Order  No.  12291,  the  Director's  review 
shall  be  governed  by  the  provisions  of  Section  3 (e)  of  that 
Order. 

(d>    Absent  unusual  circumstances,  such  as  new  statutory 
or  judicial  requirements  or  unanticipated  emergency  situs* 
ticns,  the  Director  may,  to  the  extent  permitted  by  law, 
return  for  reconsideration  any  rule  submitted  for  review  under 
Executive  Order  No.  12291  that  would  be  subject  to  Section  2 
but  was  net  included  in  the  agency's  final  Regulatory  Program 
for  that  year;  or  any  other  significant  regulatory  action  that 
is  materially  different  from  those  described  in  the  Adminis- 
tration's Regulatory  Program  for  that  year. 

See.  4.    Office  of  Management  and  Budeet.    The  Director 
of  the  Office  of  Management  and  Budget  is  authorised,  to  the 
extent  permitted  by  law,  to  take  such  set  ions  ss  may  be 
necessary  to  carry  out  the  provisions  of  this  Order. 

See.  5.    Judicial  Review,    This  Order  is  intended  only  to 
improve  the  internal  management  of  the  Federal  government,  and 
is  not  intended  to  create  any  right  or  benefit*  substantive  or 
procedural,  enforceable  at  law  by  a  party  against  the  United 
States,  its  ageneies,  its  officers  or  any  person. 


RONALD  REAGAN 


THE  WHITS  HOUSE, 
January  4,  199$ 
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Mr.  Conyers.  Thank  you,  Attorney  Katzen. 

We  are  always  pleased,  you  know,  to  have  ABA  working  with  us 
through  their  committee  systems  because  in  the  Judiciary  Commit- 
tee we  found  them  to  be  very,  very  helpful. 

Have  you  had  a  chance  to  look  at  the  amendments  that  I  have 
tacked  together  in  this  draft  bill? 

Ms.  Katzen.  Your  staff  kindly  sent  it  to  me  on  Friday  afternoon, 
and  I  have  not  given  it  the  type  of  indepth  analysis  I  would  like 
to,  nor  has  the  Association  as  such  spoken  to  the  issue,  but  I  have 
reviewed  the  materials. 

Mr.  Conyers.  We  would  love  to  get  your  reactions  to  it  because 
we  are  very  sensitive  to  curtailing  the  Presidential  authority  to  re- 
view a  rulemaking.  We  don't  want  to  get  in  the  way  of  that  respon- 
sibility. Is  there  some  part  in  your  testimony  that  calls  into  ques- 
tion the  appropriateness  of  Presidential  review  of  administrative 
rulemaking? 

Ms.  Katzen.  We  believe  it  is  appropriate  and  indeed  is  essential 
and  is  constitutional.  I  heard  Mr.  Buchanan's  testimony.  Attached 
to  my  written  testimony  is  the  report  of  the  Section  of  Administra- 
tive Law  in  1986  to  the  house  of  delegates.  It  includes  a  lengthy 
discussion  of  the  work  that  we  had  done  in  the  area,  and  in  addi- 
tion includes  an  analysis  of  the  constitutionality  of  Presidential 
oversight  over  independent  agencies,  an  area  that  Mr.  Buchanan 
had  reserved  on.  That  is  not  at  issue  in  your  bill,  as  I  understand 
it,  but  for  purposes  of  the  record,  it  is  a  surrebuttal.  It  tells  you 
more  about  Humphrey's  Executor  and  the  Myers  cases  than  you 
would  ever  want  to  know. 

Mr.  Conyers.  By  providing  deadlines  for  OIRA,  that  wouldn't  in- 
fringe or  touch  on  the  appropriateness  of  the  executive  branch's 
regulatory  review,  would  it? 

Ms.  Katzen.  No.  I  think  there  is  always  a  tradeoff  between  what 
you  want  to  cast  in  concrete  in  the  form  of  legislation  and  the 
kinds  of  signals  that  you  want  to  give.  The  signal  that  there  should 
not  be  delay  is,  I  think,  a  very  strong  and  important  signal  to  give. 
I  reserve  on  whether  it  should  be,  as  I  say,  enacted  in  legislation, 
but  I  think  one  of  the  issues  that  has  been  repeatedly  mentioned 
is  the  question  of  delay. 

My  understanding  is  that  delay  comes  in  part  from  OIRA's  at- 
tempt not  to  try  to  go  public  with  the  problems  that  it  has  and  to 
try  to  resolve  them  in  an  area  where  it  may  be  difficult  to  do  that. 
Specifically,  often,  I  gather,  regulations  will  be  received  by  OMB  or 
OIRA,  and  they  will  look  at  them  and  say  have  you  taken  into  ac- 
count this  or  have  you  thought  about  that?  The  staff  of  the  agency 
either  wants  to  regroup  or  wants  to  adhere  to  its  position,  but  does 
not  want  to  compromise,  particularly,  at  that  point,  and  there  is  a 
stalemate  because  there  is  no  mechanism  for  resolving  that  dis- 
pute. 

The  ABA  has  specifically  called  for  some  mechanism  for  the 
President  or  the  Vice  President  to  act  as  a  mediator  of  these  dis- 
putes between  the  OMB  and  the  agencies  so  that  you  would  not 
have  a  stalemate.  At  the  present  time  OMB,  I  think,  is  trying  to 
negotiate  the  problems  away  and  this  has  led  to  a  delay  that  has 
often  occurred. 
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So  to  the  extent  that  you  signal  that  it  is  important  that  there 
not  be  delay,  I  think  that  will  have  a  salutary  effect. 

Mr.  Conyers.  That  is  what  we  are  doing.  We  are  signaling  by 
the  only — we  don't  make  hamburgers  here.  The  only  thing  we  have 
is  legislation.  So  we  are  signaling  that  we  have  got  a  problem  and 
that  is  how  we  resolve  it.  I  don't  know  what  other  work  products 
we  have  here. 

Now,  you  know  it  is  hardly  likely  that  the  President  of  the  Unit- 
ed States  is  going  to  sit  around  negotiating  between  the  agencies 
and  OMB.  Well,  not  even  the  Vice  President,  even  if  he  is  Dan 
Quayle,  isn't  going  to  be  doing  that.  So  what  we  are  confronted 
with  is  a  mutual  agreement  between  all  the  organizations  that  you 
give  so  much  important  service  and  with  the  Congress  that  there 
are  deadlines  and  delays  that  are  intolerable.  They  do  a  disservice 
to  the  public  health  and  safety. 

One  way  of  doing  it  here  is  to  begin  to  shape  up  some  kind  of 
statement  in  the  Congress  to  deal  with  that.  What  I  want  to  do  is 
put  forth  language  that  would  meet  with  the  kinds  of  goals  that 
you  have  in  mind.  But  that  is  about  all  we  can  do.  I  guess  we  could 
pass  a  sense  of  the  Congress  resolution  saying  that  we  hope  you 
ladies  and  gentlemen  down  there  will  know  that  we  are  concerned 
about  deadlines. 

I  think  the  time  has  come  for  us  to  make  a  statement  on  dead- 
lines, and  the  question  is  what  kind  of  statement  is  it  going  to  be? 
You  may,  I  hope,  be  pleasantly  surprised  when  you  find  out  how 
reasonable  the  provisions  are  in  that  draft  that  you  received  on  Fri- 
day. 

Ms.  Katzen.  Mr.  Chairman,  I  appreciate  that.  I  think  that  as  to 
the  question  of  mediation,  it  is  very  difficult  to  get  the  attention 
of  either  the  President  or  the  Vice  President,  even  in  a  major  dis- 
pute between  OMB  and  the  agencies.  On  the  other  hand,  one  of  the 
solutions  that  I  think  OIRA  should  be  encouraged  to  pursue  is  to 
simply  indicate  its  views  where  it  feels  that  there  has  been  a  fail- 
ure to  consider  nonprogram  values  or  conflicting  policies  or  not  to 
consider  alternatives  and  return  the  rule  to  the  agency  forthwith 
with  those  views. 

In  the  past  they  have  tried  to  keep  their  views  quiet,  not  wanting 
to  wash  the  dirty  linen  in  public.  At  this  point  I  think  it  probablv 
would  be  better  if  they  make  a  very  open  statement  of  the  inad- 
equacies of  the  rule  even  if  this  makes  the  agency  more  vulnerable 
on  appeal  if  it  chooses  to  go  ahead.  It  is  important  to  emphasize, 
as  the  ABA  position  does,  that  the  ultimate  power  in  the  decision- 
making rests  with  the  agencies,  and  it  is  therefore  for  OMB  to  indi- 
cate the  areas  where  it  has  concern  and  to  ask  the  agencies  to  take 
another  look  at  those,  but  it  is  the  agencies'  ultimate  responsibility 
at  that  point,  and  that  should  not  be  changed. 

Mr.  Conyers.  Could  you  wait  until  Mr.  Horton  and  I  resolve  an 
amendment  that  is  on  the  floor  in  a  recorded  vote  and  wait  for  us? 
He  does  have  some  questions  for  you. 

Ms.  Katzen.  Certainly. 

Mr.  Horton.  We  have  a  problem  because  we  are  having  votes 
every  10  or  15  minutes.  This  is  on  the  defense  authorization  bill. 
So  we  do  have  to  go  back.  I  realize  this  is  an  imposition  on  wit- 
nesses, but  the  time  is  limited  for  us  to  vote. 
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Ms.  Katzen.  I  understand. 

Mr.  Conyers.  We  will  stand  in  recess  for  a  few  more  minutes. 
[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order.  Mr.  Horton. 

Mr.  Horton.  Thank  you,  Mr.  Chairman.  As  you  know,  the  Pa- 
perwork Reduction  Act  in  the  1986  reauthorization  centralized  the 
paperwork  clearance  process  into  a  single  coordinating  office, 
which,  of  course,  is  OIRA.  Do  you  have  any  position  or  do  you  have 
any  comments  concerning  how  paperwork  clearance  is  being  han- 
dled by  the  OIRA?  I  realize  that  regulatory  review  has  been  put  in 
that  same  office,  but  what  about  the  relationship  of  OIRA  vis-a-vis 
paperwork  reduction? 

Ms.  Katzen.  I  think  that's  appropriate,  Congressman.  I  believe 
that  in  many  instances  the  review  of  the  regulation  and  the  review 
of  the  paperwork  that  is  a  part  of  the  regulation  go  hand  in  hand, 
and  it  makes  sense  to  have  it  done  in  the  same  office.  I  think  that 
promotes  efficiency  in  government  and  enables  some  greater  exper- 
tise in  the  advisory  body  of  the  consulting  office. 

Mr.  Horton.  Now,  some  of  the  questions  I  have  have  to  do  with 
the  discussion  draft  and  I  understood  in  response  to  the  chairman's 
question  that  you  have  not  had  an  opportunity  to  look  at  the  draft. 

Ms.  Katzen.  I  have,  in  fact,  reviewed  it.  My  response  was  to  his 
question  as  to  whether  I  had  particular  comments  on  it,  and  

Mr.  Horton.  For  example,  would  you  be  prepared  to  comment  on 
the  proposed  advisory  panel  which  would  consist  of  a  member  ap- 
pointed by  the  Director  of  OMB,  chairman  of  the  Government  Op- 
erations Committee,  and  the  Senate  Governmental  Affairs;  do  you 
have  any  thoughts  with  regard  to  an  advisory  panel? 

Ms.  Katzen.  Speaking  only  for  myself  in  that  regard,  I  was  trou- 
bled by  that  particular  provision;  specters  of  arguments  about  sepa- 
ration of  powers  came  immediately  to  mind.  In  addition,  it  seemed 
to  me  it  was  an  indirect  way  of  trying  to  resolve  the  problem  that 
I  mentioned  earlier — the  difficulty  of  resolving  disputes  between 
OMB  and  administrative  agencies  within  the  executive  branch,  all 
of  which  is  within  the  executive  branch.  I  think  that  it  would 
therefore  be  inappropriate  to  include  representatives  selected  by 
Congress  in  that  particular  environment. 

Mr.  Horton.  Also,  the  discussion  draft  seeks  to  control  and  re- 
strict all  regulatory  oversight  activities  of  the  executive  branch.  Are 
there  any  constitutional  problems  with  this? 

Ms.  Katzen.  I  think  there  are.  When  the  chairman  asked  me 
whether  there  was  anything  in  the  discussion  draft  that  undercut 
the  President's  authority  to  have  oversight  over  the  regulatory  ac- 
tivities of  the  Federal  agencies,  we  started  talking  about  the  dead- 
lines problem,  which  I  think  is  something  that  requires  some  atten- 
tion. But  what  I  had  wanted  to  say  at  that  time  was  that,  in  read- 
ing the  materials  I  have  been  given,  I  received  very  mixed  mes- 
sages, very  mixed  signals  as  to  what  is  the  purpose  of  the  discus- 
sion draft. 

I  have  the  section-by-section  analysis  which  stated,  on  page  8, 
that  a  provision  restates  that  OMB  is  not  to  be  conducting  regu- 
latory review  under  this  act.  I  was  surprised  to  see  that  because 
I  did  not  find  it  in  my  reading  of  the  draft  bill;  in  fact,  the  section- 
by-section  analysis  references  section  108(c),  which  does  not  appear 
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in  the  latest  draft.  So  there  may  be  a  great  deal  of  fluidity  here, 
as  is  always  useful  in  the  legislative  drafting  process.  But  similarly 
in  the  letter  inviting  me  to  testify,  there  is  a  statement  that  OIRA 
has  been  doing  functions  which  have  not  been  given  to  it  explicitly 
in  the  Paperwork  Reduction  Act — namely,  regulatory  review,  and 
the  implication  is  that  that  is  somehow  inappropriate. 

Finally,  I  noticed  on  page  41  of  the  discussion  draft,  a  provision 
that  limits — it's  a  limitation  on  obligations  and  transfers  that  pre- 
cludes the  use  of  funds  by  the  agency  for  any  purposes  except  those 
specifically  identified  in  the  chapter,  which  would  be  the  Paper- 
work Reduction  Act.  I  think  those  aspects  of  the  bill  do,  in  fact,  un- 
dercut the  Executive  oversight  of  responsibility. 

And  your  question,  sir,  was  particularly  cast  in  terms  of  the  Con- 
stitution and  I  believe  that  that  is  the  heart  of  the  matter.  The 
Constitution  has  selected  a  unitary  form  of  the  Executive.  It  gives 
the  President  the  responsibility  for  that  which  comes  from  the  ex- 
ecutive branch,  and  I  believe  it  would  be  inappropriate  to  preclude 
the  President  from  exercising  some  authority  and  some  involve- 
ment in  the  rulemaking  activities  of  the  agencies  that  are  reporting 
to  him. 

Mr.  Horton.  The  discussion  draft  also  removes  the  existing  pro- 
hibition on  judicial  review.  Do  you  have  any  comments  on  that? 

Ms.  Katzen.  Yes.  I  specifically  mentioned  in  my  statement  that 
all  of  our  work,  which  has  been  on  the  regulatory  side  as  opposed 
to  the  paperwork  side,  specifically  precludes  judicial  review  of  the 
actions  of  OMB  in  this  regard.  I  think  it  would  be  most  unfortu- 
nate if  we  end  up  having  intense  litigation.  And  even  if  one  reads 
the  discussion  draft  to  limit  the  ban  on  judicial — the  repeal  of  the 
judicial  review  section  to  paperwork  only,  I  still  think  there  would 
be  a  problem,  because  to  the  extent  you  have  a  disagreement  be- 
tween OMB  and  an  agency  in  terms  of  information  collection,  if 
that  is  going  to  be  litigated,  I  think  it  will  be  more  difficult  to  say 
we  are  not  going  to  handle  it  now,  which  is  what  OMB  can  do  in 
paperwork,  or  the  advisory  role  that  OMB  has  with  respect  to  regu- 
lations. 

Mr.  Horton.  Thank  you  for  your  testimony  and  we  will  look  for- 
ward to  working  with  you  as  we  move  through  this.  We'd  appre- 
ciate any  further  comments  that  you  may  have.  Thank  you  very 
much. 

Ms.  Katzen.  Thank  you,  Congressman.  Thank  you,  Mr.  Chair- 
man. 

Mr.  Conyers.  Just  a  minute.  While  I  was  listening  to  your  dis- 
cussion with  Frank  Horton,  I  was  looking  at  some  references  that 
have  been  made  about  some  of  the  ABA  proposals  that  could  bear 
on  this  matter:  ABA  recommendation  5,  which  calls  for  disclosure 
of  all  substantive  communication  with  persons  outside  the  execu- 
tive branch  regarding  matters  undertaken  pursuant  to  Executive 
orders. 

Ms.  Katzen.  Yes. 

Mr.  Conyers.  That  bears  right  on  the  point  of  one  of  the  parts 
of  this  draft  bill. 

Ms.  Katzen.  Mr.  Chairman,  this  resolution  was  passed  in  Janu- 
ary or  February  1986  and  it  was,  I  believe,  in  response  to,  or  at 
least  after  OIRA  reviewed,  these  recommendations  that  OIRA  de- 
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veloped  the  internal  procedures  for  the  so-called  conduit  problem; 
the  discussion  with  members  outside  the  executive  branch  and 
what  to  do  with  the  factual  information.  Those  procedures  were  in 
place  before  Congress  in  September  1986  enacted  the  provision 
that  Congressman  Horton  referred  to  earlier;  that,  in  effect,  codi- 
fied in  a  very  loose  way  the  then-existing  procedures.  And  we  sup- 
ported them  then  and  we  support  them  now. 

Mr.  Conyers.  Right.  So  do  I.  Do  you  have  any  problem  with  the 
proposals  that  we  have  in  the  draft  with  reference  to  the  conduit 
matter? 

Ms.  Katzen.  Again,  I  thought  that  

Mr.  Conyers.  Aren't  we  consistent  with  recommendation  5? 

Ms.  Katzen.  I  think  we  both  have  the  same  objective.  My  con- 
cern with  the  provisions  in  the  discussion  draft  is  that  they  are  so 
very  specific  and  so  very  onerous  in  terms  of  the  logging  require- 
ments, that  it  may  bring  the  thing  to  a  standstill.  And  I  raise  that 
concern  in  light  of  the  fact  that  since  1986,  the  conduit  problem — 
the  contacts  with  people  outside  the  executive  branch — has  really 
become  a  nonissue.  As  I  sat  and  listened  this  morning,  I  heard 
complaints  about  delay  and  I  heard  complaints  about  overturning 
experts,  and  I  heard  complaints  about  particular  instances,  most  of 
which  predate  1986.  And  you  yourself  were  very  gracious  in  your 
comments  about  the  new  administration  and  the  new  tenor  ana  the 
new  procedures  that  are  being  used. 

If  the  conduit  problem  is,  as  I  believe  it  is,  a  nonissue,  I  would 
be  reluctant  to  enthusiastically  endorse  legislation  that  would  re- 
quire very  specific  logs  and  very  careful  detailing  of  contacts  when 
that  is  not  apparently  the  problem.  I  think  there  are  other  areas 
that  require  your  attention  more  directly. 

Mr.  Conyers.  Well,  you  may  be  right,  but  Ted  Weiss  may  be 
right.  He  sees  it  as  a  heck  of  a  problem.  As  a  matter  of  fact,  he's 
very  insistent  on  getting  some  kind  of  recording  on  these  oral  dis- 
cussions within  not  more  than  3  days.  Let's  both  of  us  see  how  the 
testimony  comes  in  on  this.  There  are  several  more  hearings.  I'm 
not  prepared  to  say  it's  a  nonissue  at  this  point.  It  may  be.  If,  in 
fact,  it  is,  then  I  think  the  point  of  view  that  you're  expressing  here 
should  be  given  consideration.  But  certainly  what  we're  doing  com- 
ports with  the  resolutions  of  the  ABA  and  the  Administrative  Con- 
ference. 

Ms.  Katzen.  I  think  that  these  hearings  are  excellent  and  I  ap- 
plaud your  convening  these  panels  and  taking  this  testimony.  I 
think  it  is  an  important  issue  and  it's  an  excellent  use  of  your  lim- 
ited resources  to  focus  on  what  is  truly  a  key  issue  and  how  the 
testimony  comes  in  is  obviously  very  important.  One  of  the  other 
recommendations  of  the  ABA  is  to  emphasize  the  role  of  Congress 
in  this  process,  just  as  we  emphasize  the  role  of  the  agencies.  We 
specifically  included  among  our  recommendations  that  documents, 
including  drafts,  be  given  to  Congress  after  the  rulemaking  pro- 
ceeding is  concluded,  and  it's  my  understanding  that  that  is  OIRA's 
procedure. 

So  we  believe  you  should  be  involved  in  this  and  that  that  is  the 
appropriate  course.  I  congratulate  you  on  your  efforts  in  this  re- 
gard. 
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Mr.  Conyers.  Thank  you.  Judicial  review:  Administrative  Con- 
ference recommendation  7  opposes  a  judicial  review  and  I  presume 
that  you  support  that  recommendation. 

Ms.  Katzen.  Yes,  I  do. 

Mr.  Conyers.  Now,  under  our  draft  bill,  what  do  we  do  about  ju- 
dicial review?  Well,  we  do  not  affirmatively  provide  for  a  judicial 
review,  but  we  do  repeal  the  prohibition  against  judicial  review. 
And  this  could  have  some  usefulness  if  a  party  can  demonstrate 
that  they  have  been  aggrieved  by  OMB  action. 

Ms.  Katzen.  The  ABA  standard  of  aggrieved  party  is  one  of  the 
more  general  standards  for  standing  in  the  Federal  courts.  So  I'm 
not  sure  it's  very  much  of  a  limiting  factor.  This  is,  again,  a  ques- 
tion of  whether  in  the  long  run  it's  best  to  have  litigation,  have  the 
courts  resolve  issues  where  OMB  and  an  agency  disagree  on  a  pa- 
perwork requirement,  or  whether  it's  best  to  have  it  resolved  with- 
in the  executive  branch. 

Mr.  Conyers.  You're  not  saying  that  we  shouldn't  repeal  the  pro- 
hibition, since  we're  not  going  any  further  than  that. 

That  does  not  present  any  conflict  with  recommendation  7. 

Ms.  Katzen.  Technically  it  would  not  present  a  conflict.  I  think 
the  thrust  is  slightly  inconsistent,  but  that  is  a  very  fine  line. 

Mr.  Conyers.  It  is,  and  we're  not  opening  up  the  floodgates  to 
judicial  activity. 

What  I  am  thinking  about  is  an  aggrieved  party,  of  which  hope- 
fully there  are  very  few — as  a  matter  of  fact,  if  there  are  none, 
there  could  be  a  case  against  even  relaxing  the  prohibition,  but  as- 
suming someone  was  truly  injured  by  some  purposeful  action  in  the 
Office  of  Management  and  Budget. 

Is  there  any  reason  why  they  should  be  prohibited  from  suing 
OMB?  Of  course  not. 

Ms.  Katzen.  It  is  difficult  for  someone  from  the  ABA  to  say  that 
we  are  an  over-litigious  society,  so  I  will  refrain  from  making  that 
remark  and  say  that  I  hope  that  if  the  repeal  is  in  fact  enacted  that 
we  have  not  opened  the  floodgates.  I  would  join  you  in  that  hope 
and  expectation. 

Mr.  Conyers.  Well,  I've  never  taken  a  vote  of  how  many  lawyers 
want  more  litigation  and  how  many  want  less,  but  I  think  I  could 
guess  about  how  that  would  come  out. 

Ms.  Katzen.  That's  why  I  refrain. 

Mr.  Conyers.  OK,  one  more  question,  Frank,  and  then  we  will 
not  only  suspend  but  we  will  come  back  at  2  p.m.  to  allow  for  a 
little  lunch  break. 

Let's  just  get  in  the  record  this  Steel  Workers  case  in  the  third 
circuit. 

Has  that  case  come  to  your  attention  at  all? 

Ms.  Katzen.  This  is  the  one  the  Supreme  Court  has  accepted  cer- 
tiorari? 
Mr.  Conyers.  Exactly. 
Ms.  Katzen.  It  has  come  to  my  attention. 

Mr.  Conyers.  Look  at  that  one.  It  has  come  to  my  attention  too. 
Let's  both  of  us  take  a  look  at  that  case  and  maybe  I'll  mail  you 
a  question  or  two  about  it  and  you  mail  a  response  back. 

Ms.  Katzen.  I'd  be  delighted  to  do  that,  sir. 
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Mr.  Conyers.  Thank  you.  You've  been  a  very  gracious  witness 
and  we  thank  you  for  your  time. 

The  subcommittee  will  stand  in  recess  until  2  o'clock. 

[Whereupon,  at  1:29  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  2  p.m.,  the  same  day.] 

AFTERNOON  SESSION 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 

We  are  delighted  that  the  Senator  from  Maryland  could  join  us 
to  give  his  testimony  on  the  question  of  OMB  and  more  particularly 
OIRA. 

I  happen  to  know  this  Senator  as  well  as  anyone  in  the  other 
body.  He  served  on  Judiciary  Committee  in  the  House  of  Rep- 
resentatives for  many  years  with  great  distinction.  More  recently 
though  his  work  with  the  Joint  Economic  Committee  has  come  to 
the  attention  of  many  Americans.  As  chairman  of  that  committee, 
at  other  times,  as  vice  chairman,  he  has  been  very,  very  concerned 
with  many  of  the  economic  questions  that  have  challenged  the  Con- 
gress. 

I  remember  particularly  questions  of  full  employment  and  bal- 
anced growth  and  it  is  very  important  that  we  address  some  of  the 
questions  relating  to  the  census,  of  which  OMB  has  exercised  some 
oversight. 

So  without  objection  Senator  Sarbanes'  full  testimony  will  be  re- 
produced in  the  record  and  we  welcome  you  to  the  hearing  at  this 
point,  sir. 

STATEMENT  OF  HON.  PAUL  SARBANES,  A  SENATOR  IN  CON- 
GRESS FROM  THE  STATE  OF  MARYLAND,  AND  VICE  CHAIR- 
MAN,  JOINT  ECONOMIC  COMMITTEE 

Mr.  Sarbanes.  Mr.  Chairman,  thank  you  very  much.  I  very 
much  appreciate  this  opportunity  to  appear  before  you.  I  apologize 
that  I  wasn't  able  to  be  here  this  morning  but  I  was  involved  in 
considering  some  ambassadorial  nominations  in  the  Foreign  Rela- 
tions Committee  and  I  raised  some  issues  in  that  matter  that  tied 
me  up. 

I  come  today  as  chairman  of  the  JEC  in  the  last  Congress  and 
the  vice  chairman  in  this.  As  you  know,  the  chairmanship  rotates, 
Congress  to  Congress,  between  Senate  and  House  and  I  welcome 
this  opportunity  to  address  the  Paperwork  Reduction  Act,  which 
you  now  have  before  you  for  reauthorization. 

I  want  just  to  share  briefly  some  firsthand  observations  about 
the  manner  in  which  the  Office  of  Information  and  Regulatory  Af- 
fairs in  the  Office  of  Management  and  Budget  has  exercised  its  au- 
thority under  the  Paperwork  Reduction  Act  for  the  development 
and  implementation  of  Federal  statistical  policies  and  the  clearance 
of  statistical  information  programs. 

Because  our  time  is  limited,  I  want  to  focus  on  the  census  con- 
troversy which  erupted  almost  2  years  ago  to  the  day.  The  JEC  has 
had  a  longstanding  interest  in  the  Federal  statistical  infrastruc- 
ture. We  have  been  concerned  to  assure  high  standards  in  our  sta- 
tistical programs. 
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It  is  not  an  issue  in  which  the  public  has  a  lot  of  interest,  unless 
of  course  statistical  information  ordinarily  taken  for  granted  be- 
comes unavailable  or  unreliable. 

The  JEC  has  tried  to  do  what  it  can  to  assure  accurate  and  com- 
prehensive and  timely  and  accessible  data.  Such  data  do  not  in  and 
of  itself  guarantee  sound  policy.  They  are  not  a  substitute  for  good 
judgment  either  in  the  public  or  private  sector,  but  good  solid  data 
are  a  critical  factor  in  decisionmaking  which  makes  sound  policy 
possible. 

Our  concern  about  OIRA  and  the  pressure  it  was  bringing  to 


matically  by  OIRA's  actions  in  July  1987  with  respect  to  the  pro- 
posed questionnaire  for  the  census  dress  rehearsal.  The  census 
dress  rehearsal  is  in  effect  a  dry  run  in  every  respect  for  the  decen- 
nial census,  which  is  of  course  the  single  most  important  collation 
of  statistical  information  that  we  undertake  in  this  country. 

Pursuant  to  the  requirements  of  the  Paperwork  Reduction  Act, 
the  Bureau  of  the  Census  had  submitted  its  questionnaire  to  OIRA. 
for  approval.  That  was  on  June  17,  1987,  in  the  period  approaching 
the  dry  run. 

Five  weeks  later,  on  July  24,  the  Office  of  Information  and  Regu- 
latory Affairs  invoked  its  authority  under  the  act  to  have  some  30 
questions,  roughly  one-third  of  the  questionnaire,  deleted.  Now  of 
course  the  census  plays  a  central  role  in  providing  the  basis  for 
other  important  statistical  surveys  in  the  years  following  the  cen- 
sus. It  is  not  a  hit-or-miss  affair.  Preparations  begin  years  ahead 
of  time.  The  Census  Bureau  began  preparing  for  tne  '90  census  in 
1983.  They  developed  two  forms,  the  short  form  that  goes  to  all 
households  and  the  long  form  that  goes  to  a  smaller  sample. 

They  had  engaged  in  discussions  with  OMB  about  this.  In  fact, 
OIRA  established  in  1984  the  Federal  Agency  Council  on  the  1990 
Census  and  proceeded  to  chair  it.  During  the  period  1984  to  1986 
Census  conducted  a  number  of  pretests.  In  every  instance  the  form 
was  approved  by  OMB.  As  late  as  May  1987,  when  the  House  and 
Senate  subcommittees  met  to  review  the  contents  of  the  census 
questionnaires,  OMB  gave  no  indication  of  concern  or  dissatisfac- 
tion. 

So  this  July  24  proposed  directive  from  OMB  to  the  Census  Bu- 
reau, which  gave  Census  only  2  weeks  to  respond,  was  as  unex- 
pected as  it  was  sweeping  at  the  time.  As  I  indicated,  under  that 
directive  questionnaires  would  have  been  reduced  by  one-third  and 
some  30  questions,  including  virtually  all  the  housing  questions, 
would  have  been  eliminated. 

The  sample  used  in  connection  with  the  long  form  would  have 
been  very  significantly  reduced  in  size. 

So  here's  what  they  were  doing  under  the  Paperwork  Reduction 
Act.  An  elaborate  process  had  been  gone  through  to  put  the  census 
questionnaire  together.  We'd  had  pretests  approved  by  OMB.  The 
census  now  was  approaching  the  dry  run  for  the  decennial  census, 
so  they  were  moving  toward  the  point  where  things  are  really 
being  locked  into  place.  All  of  a  sudden  OMB,  OIRA  under  the  Pa- 
perwork Reduction  Act,  comes  in  with  an  effort  in  effect  to  pull  out 
a  third  of  the  questionnaire. 

Mr.  Conyers.  They  had  not  been  participating  in  it  before  then? 
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Mr.  Sarbanes.  What  makes  it  worse  is  that  they  had  been 
chairing  this  Federal  agency  council  ever  since  1984,  a  council  of 
all  of  the  Federal  agency  user  groups,  so  they  had  been  very  much 
involved  over  a  period  of  years  approving  the  pretest — in  every  in- 
stance those  pretests  were  approved. 

In  other  words  this  thing  was  taking  shape  with  their  involve- 
ment and  in  fact  with  OIRA  chairing  the  agency  council.  Then,  all 
of  a  sudden,  just  as  they  were  coming  up  to  the  dry  run — really  in 
the  final  stage — they  stepped  in  unexpectedly. 

This  happened  just  as  they  were  gearing  all  computers  and  ev- 
erything else. 

All  of  a  sudden  OIRA  came  in  on  July  24,  with  this  directive. 
They  would  reduce  the  questionnaire  by  one-third  and  some  30 
questions  including  virtually  all  of  the  housing  questions  would 
have  been  eliminated. 

Now  it  was  in  response  to  this  arbitrary  OMB  directive  that  I 
chaired  a  hearing  of  the  Joint  Economic  Committee  on  the  7th  of 
August:  the  OMB  proposal  for  severe  cuts  in  the  1990  census.  Now 
the  Administrator  of  OIRA,  Wendy  Gramm  at  the  time,  tried  to  de- 
scribe the  action  as  merely  one  of  raising  questions  in  staff-to-staff 
discussions.  A  published  statement  from  the  Census  Bureau  said, 
in  stark  contrast,  that  QMB  had,  "informed  the  Census  Bureau 
that  roughly  30  questions  had  to  be  dropped  from  the  question- 
naire." 

This  is  in  the  last  stages,  when  they  had  gone  through  pretests, 
when  they  have  been  approved  by  the  agency  council  that  was 
working  on  it,  which  OIRA  was  chairing. 

The  hearing  put  on  record  the  broad  concern,  indeed  alarm,  of 
decisionmakers  in  the  public  and  private  sectors,  over  the  adverse 
consequences  of  the  proposed  cuts  and  the  usefulness  of  the  1990 
census,  if  the  OMB  directive  were  to  be  carried  out.  We  received 
numerous  and  vigorous  protests  from  both  the  public  and  private 
sectors  with  respect  to  what  they  were  trying  to  do. 

State  and  local  governments,  the  housing  statistics  user  groups, 
Council  of  State  Housing  Agencies,  mortgage  bankers,  the  National 
Association  of  Housing  and  Redevelopment  Officials,  the  home- 
builders,  the  realtors,  savings  institutions,  National  League  of 
Cities,  the  Urban  Institute,  and  so  forth. 

I'd  like  to  submit  for  the  record  the  August  7  hearing  with  ex- 
tended statements  from  the  different  groups  that  I've  mentioned 
and  many  others.  There's  some  sharp  questioning  with  Mrs. 
Gramm  that  took  place.  There's  a  very  fine  statement  oy  Congress- 
man Dymally,  whom  we  asked  to  sit  in  with  us  on  those  hearings. 

Mr.  Conyers.  Without  objection,  we  will  include  selected  por- 
tions from  the  document. 

[Exerpts  from  the  August  7,  1987,  hearing  will  follow  Mr.  Sar- 
banes prepared  statement] 

Mr.  Sarbanes.  Mr.  Chairman,  I  wish  I  could  conclude  by  saying 
that  following  this  hearing,  OMB  reconsidered  its  opinion  and 
agreed  to  the  recommendations  of  the  Census  Bureau.  This  was 
unfortunately  not  the  case.  The  dress  rehearsal  was  carried  out  on 
March  20,  1988,  with  three  questions  deleted.  Other  questions  were 
moved  from  the  short  form  questionnaire  to  the  sample  question- 
naire, where  the  sample  size  was  severely  restricted. 
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Nine  days  later,  as  public  concern  again  mounted  in  the  wake  of 
the  dress  rehearsal — in  other  words,  OMB  forced  a  cutback,  not 
quite  as  sweeping  as  they  had  proposed  but  nevertheless  contrary 
to  the  Census  Bureau's  best  judgment — and  contrary  to  what  had 
been  worked  out  over  a  period  of  years — I  and  29  of  my  colleagues 
of  both  parties  and  in  both  Houses  wrote  directly  to  the  President, 
we  went  directly  to  the  President  urging  him  to  assure  that  the 
questionnaire  for  the  1990  decennial  census  would  "reflect  the  best 
professional  judgment  of  the  Census  Bureau."  Shortly  thereafter, 
OMB  finally  agreed  to  a  questionnaire  that  in  the  opinion  of  the 
Census  Bureau  met  that  fundamental  criterion. 

The  costs  of  this  needless  and  harmful  controversy  have  been  sig- 
nificant. Improvements  made  to  the  questionnaire  following  the 
dress  rehearsal  meant  that  the  dress  rehearsal  could  not,  after  all, 
serve  as  a  dry  run  it  is  intended  to  be,  and  this  will  have  a  particu- 
lar significance  with  respect  to  computer  and  processing  methods. 

In  the  end,  the  best  professional  judgment  of  the  responsible 
agency,  the  Census  Bureau,  was  vindicated,  and  the  integrity  of 
the  decennial  census  was  upheld.  But  the  9-month  controversy  pro- 
voked by  OIRA's  last-minute  intervention  illustrated  clearly  the 
manner  in  which  OIRA  has  too  often  exercised  arbitrary  judgments 
in  statistical  matters,  and  has  used  its  authority  under  the  Paper- 
work Reduction  Act  as  justification. 

I  very  strongly  applaud  your  determination,  Mr.  Chairman,  to 
take  this  serious  problem  into  consideration  as  you  draft  legislation 
for  the  reauthorization  of  the  Paperwork  Reduction  Act,  and  I  ap- 
preciate this  chance  to  testify. 

[The  prepared  statement  of  Mr.  Sarbanes,  and  excerpts  from  Au- 
gust 7,  1987,  hearing  follow:] 
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Opening  Statement 
by 

Senator  Paul  S.  Sarbanes 
before  the 

House  Government  Operations  Subcommittee 
on  Legislation  and  National  Security 
on 

July  24,  1989 

Mr.  Chairman,  I  am  very  pleased  to  be  able  to  join  you  today  in  my 
capacity  as  Vice-Chairman  of  the  Joint  Economic  Committee  as  the  Subcommittee 
begins  consideration  of  the  reauthorization  of  the  Paperwork  Reduction  Act.  Very 
briefly,  I  want  to  share  with  you  some  first-hand  observations  on  the  manner  in 
which  the  Office  of  Information  and  Regulatory  Affairs  in  the  Office  of 
Management  and  Budget  has  exercised  its  authority  under  the  Act  for  the 
development  and  implementation  of  federal  statistical  policies  and  the  clearance  of 
statistical  information  programs.   Because  our  time  is  limited,  I  will  focus  on  the 
census  controversy  which  erupted  almost  precisely  two  years  ago  to  the  day. 
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I  want  to  begin  by  emphasizing  the  long-standing  interest  of  the  Joint 
Economic  Committee  in  the  federal  statistical  infrastructure,  and  the  Committee's 
concern  to  see  that  the  traditional  high  standards  of  our  statistical  programs  are 
not  compromised.   In  many  cases  this  involves  highly  technical  issues  in  which  the 
broader  public  has  little  apparently  interest  -  until,  of  course,  statistical 
information  which  has  been  taken  for  granted  proves  to  be  unavailable  or 
unreliable. 

The  JEC,  itself  a  major  user  of  statistical  data,  is  sensitive  to  the  pivotal 
role  which  accurate,  comprehensive,  timely  and  accessible  data  play  in  policy- 
making.  Full  and  reliable  statistical  information  does  not,  in  itself,  constitute  or 
guarantee  sound  policy;  it  is  not  a  substitute  for  good  judgement  when  decisions 
are  made,  whether  in  the  public  or  the  private  sector.   But  solid  and  timely 
statistical  information  is  a  critical  factor  in  the  decision-making  which  makes 
sound  policy  possible. 

The  JEC's  growing  concern  about  the  pressures  brought  to  bear  on  federal 
statistical  programs  by  OIRA  was  underscored  very  dramatically  by  OIRA's  actions 
in  July,  1987,  with  respect  to  the  proposed  questionnaire  for  the  census  dress 
rehearsal.  This  procedure  is  exactly  what  its  name  suggests:   a  dry  run  in  every 
respect  for  the  decennial  census.   Pursuant  to  the  requirements  of  the  Paperwork 
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Reduction  Act,  on  June  17  the  Bureau  had  submitted  the  questionnaire  to  OIRA 
for  approval.  More  than  five  weeks  later,  on  July  24,  OIRA  invoked  its  authority 
under  the  Act  to  order  some  30  questions  -  roughly  1/3  of  the  questionnaire  -- 
deleted. 

It  is  important  to  underscore  the  central  role  played  by  the  census,  not  only 
in  providing  information  but  in  serving  as  the  basis  for  numerous  other  important 
statistical  surveys  in  the  years  following  the  census.   It  is  also  important  to 
underscore  the  very  close  relationship  of  the  dress  rehearsal  to  the  decennial  - 
census. 

These  are  not  hit-or-miss  affairs.  Preparations  for  the  census  begin  years  in 
advance  of  the  date,  and  under  the  direction  of  the  Census  Bureau  preparation  for 
the  1990  census  began  in  1983.  Two  forms  must  be  developed:  the  short  form  that 
goes  to  most  households,  and  the  long  form  that  goes  to  a  smaller  sample. 
Discussions  and  consultations  on  a  continuing  basis  involved  federal  agencies 
including  OMB  --  state  and  local  governments  and  the  public.   In  addition,  in 
1984,  OIRA  established  and  subsequently  chaired  the  Federal  Agency  Council  on 
the  1990  census. 
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In  the  1984-86  period  the  Census  Bureau  conducted  a  variety  of  census  pre- 
tests, and  in  every  instance  the  form  was  approved  by  OMB.  As  late  as  May, 
1987,  when  the  House  and  Senate  Subcommittees  with  jurisdiction  met  to  review 
the  contents  of  the  census  questionnaires,  OMB  gave  no  indication  of  concern  or 
dissatisfaction. 

The  July  24  directive  from  OMB  to  the  Census  Bureau,  which  incidentally 
required  Census  to  respond  by  August  7,  was  therefore  as  unexpected  as  it  was 
sweeping.  Under  the  OMB  directive,  as  I  have  indicated,  the  questionnaire  would 
have  been  reduced  by  one-third  and  some  thirty  questions  ~  including  virtually  all 
the  housing  questions  --  would  have  been  eliminated.  The  sample  used  in 
connection  with  the  long  form  would  have  been  very  significantly  reduced  in  size. 

It  was  in  response  to  this  arbitrary  OMB  directive  that  I  chaired  a  hearing 
of  the  Joint  Economic  Committee  on  August  7.  At  that  hearing  OIRA 
administrator  Wendy  Gramm  described  OMB's  action  on  July  24  as  merely  one  of 
raising  questions  in  "staff-to-staff  discussions.  A  published  statement  from  the 
Census  Bureau  said,  in  stark  contrast,  that  OMB  had  "informed  the  Census 
Bureau  that  roughly  30  questions  be  dropped"  from  the  questionnaire. 
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The  hearing  put  on  record  the  broad  concern,  indeed  alarm,  of  decision- 
makers in  the  public  and  private  sectors  over  the  adverse  consequences  for  the 
quality  and  usefulness  of  the  1990  census  of  the  OMB  directive.   For  that  reason 
I  would  like  to  submit  the  record  of  the  August  7,  1987,  hearing,  which  includes 
dozens  of  communications  received  by  the  JEC  from  all  over  the  country,  in  this 
hearing  record. 

I  wish  I  could  conclude  by  saying  that  following  the  JEC  hearing,  OMB 
reconsidered  its  opinion  and  agreed  to  the  recommendations  of  the  Census  Bureau 
-  to  which,  over  the  years,  OMB  itself  had  contributed  significantly.  This  was 
unfortunately  not  the  case.  The  dress  rehearsal  was  carried  out  on  March  20, 
1988,  with  three  questions  deleted,  others  moved  from  the  short  form  to  the 
sample,  and  with  the  sample  size  severely  restricted. 

Nine  days  later,  as  public  concern  again  mounted  in  the  wake  of  the  dress 
rehearsal,   I  and  twenty-nine  of  my  colleagues  of  both  parties  and  in  both  Houses 
wrote  directly  to  the  President,  urging  him  to  assure  that  the  questionnaire  for 
the  1990  decennial  census  would  "reflect  the  best  professional  judgement  of  the 
Census  Bureau."  Shortly  thereafter  OMB  agreed  to  a  questionnaire  that  in  the 
opinion  of  the  Bureau  did  indeed  meet  that  fundamental  criterion. 
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The  costs  of  this  needless  and  harmful  controversy  have  been  significant. 
Improvements  made  to  the  questionnaires  following  the  dress  rehearsal  mean  that 
the  dress  rehearsal  cannot  after  all  serve  as  the  "dry  run,"  it  is  intended  to  be, 
which  will  be  particularly  significant  with  respect  to  computer  and  other 
processing  methods. 

In  the  end,  the  "best  professional  judgement"  of  the  responsible  agency  was 
vindicated  and  the  integrity  of  the  decennial  census  was  upheld.   But  the  nine- 
month  controversy,  provoked  by  OIRA's  last-minute  intervention,  illustrated  the 
manner  in  which  OIRA  has  too  often  exercised  arbitrary  judgement  in  statistical 
matters,  and  has  used  its  authority  under  the  Paperwork  Reduction  Act  as 
justification.  I  applaud  your  determination,  Mr.  Chairman,  to  take  this  serious 
problem  into  consideration  as  you  draft  legislation  for  the  reauthorization  of  the 
Paperwork  Reduction  Act. 
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beneficial  to  Congress,  the  Census  Bureau,  and  the  public  and, 
hopefully,  OMB. 

Mr.  Chairman,  in  the  interest  of  time,  let  me  be  brief  and  to  the 
point  about  my  thoughts  on  today's  hearing. 

With  your  permission,  I  would  like  to  submit  my  written  opening 
statement  for  the  record. 

Senator  Sarbanes.  Your  written  opening  statement  will  be  in- 
cluded in  the  record. 

Representative  Dymally.  Thank  you,  Mr.  Chairman. 

In  May  of  this  year,  we  held  a  joint  House-Senate  hearing  to 
review  the  Census  Bureau's  submission  to  Congress  on  the  content 
of  the  1990  questionnaries. 

We  heard  testimony  from  the  Census  Bureau  on  the  lengthy 
process  to  determine  which  questions  must  be  asked  in  the  1990 
census.  We  heard  from  the  Office  of  Management  and  Budget  as  to 
the  role  OMB  plays  in  developing  the  questionnaire  content. 

The  Department  of  Housing  and  Urban  Development  was  invited 
to  testify,  given  the  important  housing  component  of  the  census. 
The  Secretary  was  in  Moscow.  No  one  else  was  selected  to  repre- 
sent the  agency,  and  they  have  never  since  contacted  the  subcom- 
mittee. 

It  has  been  less  than  3  months  since  our  oversight  hearing.  Con- 
gress is  about  to  adjourn  in  the  next  day  or  so  for  4  weeks.  And  I 
received  a  copy  of  the  1988  dress  rehearsal  forms  with  literally 
whole  pages  worth  of  questions  crossed  off  with  a  big  X. 

At  our  previous  hearing,  I  asked  some  questions  about  the 
burden  on  the  public  presented  by  the  census  questionnaires,  but 
Mr.  Chairman,  OMB's  approach  to  the  dress  rehearsal  question 
seems  to  me  to  be  very  questionable  at  best,  and  I  think  specific 
questions  concerning  process  need  to  be  asked  and  answered  today. 

For  example,  if  OMB  was  so  concerned  about  the  Paperwork  Re- 
duction Act,  why  did  it  not  set  limitations  while  the  questionnaires 
were  being  developed  instead  of  after  they  were  completed?  OMB 
headed  up  the  Interagency  Task  Force  while  the  questionnaires 
were  being  developed.  Why  didn't  OMB  question  the  justification 
for  questions  within  the  framework  of  this  task  force  and  express 
any  remaining  concerns  about  the  need  for  certain  items  on  our 
May  14  hearing?  Where  was  the  Department  of  Housing  and 
Urban  Development?  Does  the  Department  feel  that  the  data  col- 
lected is  not  necessary  to  the  administration  of  housing  programs, 
and  why  have  they  not  been  courteous  enough  to  respond  to  the 
committee's  concern? 

Mr.  Chairman,  these  are  critical  questions,  and  I  look  forward  to 
setting  the  record  straight  today  after  hearing  from  Ms.  Gramm. 

Senator  Sarbanes.  Thank  you. 

Representative  Dymally.  But  let  me  say  this,  Mr.  Chairman,  in 
conclusion.  I  am  very  troubled  by  what  is  happening  here.  This 
effort  here  on  the  part  of  OMB  will  scuttle  the  dress  rehearsal.  If 
the  dress  rehearsal  is  scuttled,  these  questions  will  not  be  in  the 
1990  form.  We  will  have  a  politically,  ideologically  motivated 
census,  and  I  am  further  troubled  that  when  these  questionnaires 
were  crossed  out  and  sent  to  the  Census  Bureau,  they  were  opposed 
to  the  elimination.  In  yesterday's  meeting,  they  were  muted,  and  I 


166 


347 

want  Ms.  Gramm  to  tell  me  who  made  the  phone  call  to  the  Census 
Bureau  to  tell  them  to  shut  up. 

Senator  Sarbanes.  Thank  you,  Congressman  Dymally. 

[The  written  opening  statement  of  Representative  Dymally  fol- 
lows:] 
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WRITTEN  OPENING  STATEMENT  OF  REPRESENTATIVE  DYMALLY 

Mr.  Chairman,  I  greatly  appreciate  the  opportunity  to  join  your  committee 
for  this  oversight  hearing  on  proposed  reductions  in  the  questionnaires  for  the 
1988  Census  Dress  Rehearsal. 

As  Chairman  of  the  House  Subcommittee  on  Census  and  Population,  I  have 
been  deeply  involved  in  plans  and  activities  for  the  1990  decennial  census. 
The  interest  of  the  Joint  Economic  Committee  in  this  critical  undertaking  is 
welcomed,  and  will  be,  I  believe,  beneficial  to  Congress,  the  Census  Bureau, 
and  the  public. 

Nr.  Chairman,  in  the  interest  of  time,  let  me  be  brief  and  to  the  point 
about  my  thoughts  on  today's  hearing. 

On  May  14,  a  joint  House-Senate  hearing  was  held,  to  review  the  Census 
Bureau's  submission  to  Congress  on  the  subject  matters  to  be  covered  in  the 
1990  census. 

The  Census  Bureau's  testimony  revealed  a  lengthy  process  —  involving 
federal  agencies,  State  and  local  governments,  and  private  sector  data  users  — 
through  which  determinations  were  made  as  to  what  questions  must  be  asked  in 
the  1990  census. 

Ms.  Wendy  Gramm,  Office  of  Management  and  Budget,  also  testified  at  this 
hearing.    Ms.  Gramm  gave  an  informational  statement  as  to  the  role  of  O.M.B.  in 
developing  the  questionnaire  content,  but  expressed  no  opinions  on  any 
particular  subject  matters  proposed  by  the  Census  Bureau. 
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The  Department  of  Housing  and  Urban  Development  was  invited  to  testify, 
given  the  important  housing  component  of  the  census.    The  Secretary  was  in 
Moscow;  no  one  else  was  selected  to  represent  the  agency. 

It  has  been  less  than  three  months  since  our  oversight  hearing. 

Congress  is  about  to  adjourn  for  four  weeks.    And  I  receive  a  copy  of  the 
1988  Dress  Rehearsal  forms,  with  literally  whole  pages  worth  of  questions 
crossed  off  with  a  big  "X". 

At  our  previous  hearing,  I  expressed  some  concerns  about  the  burden  on  the 
public  presented  by  the  census  questionnaires.     I  stated  that  we  must  ensure 
that  each  question  will  yield  accurate  data  which  is  needed  for  legitimate 
purposes  of  public  policy  and  planning.     I  urged  the  Bureau  and  O.M.B.  to 
consider  whether  alternative  sources  existed  for  any  of  the  data  collected 
during  the  decennial  census. 

But,  Mr.  Chairman,  O.M.B.'s  approach  to  the  Dress  Rehearsal  questionnaire 
seems  to  me  to  be  irresponsible,  at  best.    And  I  think  specific  questions 
concerning  this  process  need  to  be  asked  and  answered  today.     For  example: 

1.  If  O.M.B.  was  so  concerned  about  the  Paperwork  Reduction  Act,  why 
didn't  it  set  limitations  while  the  questionnaires  were  being  developed, 
instead  of  after  they  were  completed? 

2.  O.M.B.  headed  up  the  interagency  task  force  while  the  questionnaires 
were  being  developed.    Why  didn't  O.M.B.  question  the  justification  for 
questions  within  the  framework  of  this  task  force,  and  express  any  remaining 
concerns  about  the  need  for  certain  items  at  our  May  14th  hearing? 

3.  Where  has  the  Department  of  Housing  and  Urban  Development  been  all  of 
this  time?    Prom  what  I  have  heard  over  the  past  week,  some  of  the  questions 
O.M.B.  proposes  to  delete  are  crucial  to  the  administs ration  of  federal  housing 
programs?    Is  H.U.D.  telling  us  that  it  doesn't  need  this  data  because  it  has 

no  intention  of  fully  administering  these  programs? 

Mr.  Chairman,  these  are  critical  questions,  and  I  look  forward  to  setting 
the  record  straight  today. 
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Mr.  Conyers.  We  thank  you  very  much.  Is  there  any  speculation 
that  comes  to  your  attention  as  to  why  OMB  would  unilaterally 
want  to  omit  these  30  key  questions? 

Mr.  Sarbanes.  Well  Mr.  Chairman,  it's  a  very  good  question  and 
at  the  time  we  wondered  what  was  happening  here,  because  they 
had  been  clearing  these  things.  It's  interesting  that  most  of  the 
questions  were  in  the  area  of  housing. 

There's  some  speculation  that  there  was  something  afoot  to  the 
effect  that  if  you  don't  get  the  statistics  to  show  housing  need  or 
that  a  lot  of  housing  lacks  certain  essential  features — bathrooms, 
things  of  this  sort — that  in  effect  there's  no  problem  because  there 
are  no  statistics  to  document  the  problem.  By  eliminating  those 
portions  of  the  census,  the  subsequent  result  would  not  provide  the 
statistical  base  on  which  to  make  assertions  that  certain  things 
had  to  be  done  in  the  housing  field. 

Now  the  private  sector,  as  well  as  the  public  sector,  has  a  keen 
interest  in  these  statistics.  Much  of  the  very  strong  support  that 
we've  received  in  insisting  that  these  questions  be  included  came 
from  the  private  sector,  who  make  their  plans  accordingly.  But 
that's  one  line  of  speculation  that  we've  had. 

Mr.  Conyers.  Thank  you.  Let  me  just  ask  this.  What  we're  try- 
ing to  do  in  the  amendments  that  I've  offered  in  a  draft,  is  require 
OMB  to  justify  why  it  makes  changes  or  proposes  changes  in  infor- 
mation collection  activities  by  any  agency.  This  to  me  is  a  reason- 
able requirement,  to  put  on  an  office  with  so  much  power.  We  do 
not  propose  to  take  away  any  of  their  authority  to  review  these  sur- 
veys and  other  information  collection  activities. 

I'm  beginning  to  wonder  if  we  should  consider  whether  this  is  an 
appropriate  utilization  of  these  powers.  They  can  stall,  they  drag 
on.  Sometimes  the  objective  of  the  agencies  is  defeated  merely  by 
the  lapse  of  time  that  has  gone  on  with  this  being  cleared  through 
OIRA.  Your  observations,  please. 

Mr.  Sarbanes.  Oh,  I  think  it's  worth  thinking  about  a  more 
sweeping  alternative,  although  one,  I  think,  would  need  to  be  fairly 
careful  about  it.  Obviously  if  you  can  get  some  office  to  review  the 
paperwork  burden  in  a  reasonable  way,  and  with  a  proper  perspec- 
tive, there's  some  benefits  that  will  flow  from  that. 

On  the  other  hand,  what's  happened  is  that  OIRA  in  effect  has 
been  imposing  a  substantive  judgment  on  expert  agencies  which 
have  dealt  in  this  statistical  field  for  many  years.  At  one  point  they 
put  out  comprehensive  proposed  guidelines  for  Federal  statistical 
activities,  and  if  these  guidelines  had  been  put  into  place,  it  would 
have  really  hampered  and  hamstrung  the  agencies. 

At  a  minimum,  I  support  your  proposal  that  would  put  the  bur- 
den on  OMB,  with  respect  to  changing  the  collection  activities  of 
the  agencies,  so  the  professionals  in  the  Census  Bureau,  the  Bu- 
reau of  Labor  Statistics,  have  the  presumption  going  with  them  as 
they're  moving  forward.  OMB-OIRA  can  come  in,  as  they  did  in 
the  census  instance,  and  in  other  instances,  without  any  regard  for 
the  underlying  purposes  of  that  statistical  gathering,  which  is  very 
important  for  policymaking,  and  just  try  to  impose  requirements 
from  a  very  narrow  perspective. 

Mr.  Conyers.  Thank  you.  Mr.  Horton,  do  you  have  any  questions 
of  Senator  Sarbanes? 
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Mr.  Horton.  I  don't  have  any  questions.  Thank  you,  Paul.  I 
haven't  had  a  chance  to  read  your  statement.  I'm  sorry  I  missed 
part  of  it.  We're  having  a  bunch  of  votes.  I  guess  you  fellahs  are 
doing  the  same  thing  we're  doing  on  the  defense  bill.  Thank  you 
very  much  for  your  testimony.  We'll  certainly  take  it  into  consider- 
ation when  we're  looking  at  this  thing. 

Mr.  Sarbanes.  Thank  you.  Well,  Mr.  Chairman,  I  very  much  ap- 
preciate it  and  I  very  much  appreciate  the  questions  you're  asking. 
It  has  not  worked  the  way  it  ought  to  work.  There's  no  question 
about  that,  and  the  OIRA  actions,  particularly  under  Administrator 
Gramm  during  her  tenure,  really  were  working  I  think  in  a  nega- 
tive way  in  terms  of  the  effective  workings  of  our  Government. 

Mr.  Conyers,  Thank  you  so  much.  The  subcommittee  will  stand 
in  recess  until  the  conclusion  of  the  recorded  vote  that  is  now  tak- 
ing place  on  the  floor. 

[Recess  taken.] 

Mr.  Conyers.  Now  that  Mr.  Horton  has  voted,  I'll  ask  him  to 
chair  the  final  panel  for  the  afternoon,  and  if  you  will  take  over. 
Why  don't  you  go  ahead  and  do  the  introduction? 

The  two  witnesses  are  Gary  Bass,  executive  director,  OMB 
Watch.  If  you  would  just  come  up  to  the  table.  Mr.  Bass  is  execu- 
tive director  of  the  OMB  Watch,  a  nonprofit  research  and  advocacy 
organization  that  monitors  the  White  House's  Office  of  Manage- 
ment and  Budget. 

He's  appeared  nationally  on  television,  written  extensively  on 
Federal  budgets,  program  management,  regulatory  and  information 
policy  issues.  OMB  Watch  has  led  a  national  campaign  to  draw  at- 
tention to  the  Paperwork  Reduction  Act  and  how  it's  been  imple- 
mented by  OIRA.  It  also  produces  monthly  and  bimonthly  reports 
on  OIRA  and  OMB  activities.  We're  happy  to  have  you  here. 

The  other  member  of  the  panel  is  Mark  Richardson.  Mr.  Richard- 
son is  the  executive  director  of  the  Business  Council  on  the  Reduc- 
tion of  Paperwork  since  August  1985.  Prior  to  that  time,  he  served 
in  various  legal  capacities  with  the  Federal  Government,  trade  as- 
sociations, and  in  private  practice. 

BCORP  was  set  up  at  the  suggestion  of  President  Roosevelt 
when  the  Federal  Reports  Act  was  passed  in  1942,  and  works  with 
Federal  agencies  and  OMB  to  attempt  to  keep  government  ques- 
tionnaires as  reasonable  and  as  effective  as  possible.  We  thank  you 
for  being  here  and  we  are  very  happy  to  have  your  testimony. 

Mr.  Bass,  if  you  will,  we'll  put  your  statement  in  the  record  at 
this  point  and  also  yours,  Mr.  Richardson,  and  you  can  either  read 
or  summarize  your  statement  as  you  choose.  Thank  you  very  much. 

Mr.  Bass.  I  have  brought  along  with  me  my  senior  program  asso- 
ciate, Gwen  Rubinstein. 

Mr.  Horton  [presiding].  We're  happy  to  have  you,  Ms.  Rubin- 
stein, and  your  presence  will  be  noted  on  the  stenographer's  record 
of  the  hearings. 

Mr.  Bass.  I'll  be  merciful  and  summarize  

Mr.  Horton.  It's  been  a  long  day  and  we're  sorry,  but  all  the 
votes  really  created  a  problem  for  us.  I  happened  to  stay  over  be- 
cause I  knew  it  was  going  to  be  a  vote  in  about  5  minutes.  That's 
why  I  was  a  little  late.  And  now  the  chairman  has  to  go  over  and 
vote,  so  this  way  we  can  move  forward. 
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STATEMENT  OF  GARY  D.  BASS,  EXECUTIVE  DIRECTOR,  OMB 
WATCH,  ACCOMPANIED  BY  GWEN  RUBINSTEIN,  SENIOR  PRO- 
GRAM ASSOCIATE 

Mr.  Bass.  We  made  need  a  Committee  Paperwork  Reduction  Act 
to  handle  all  the  testimony. 

I  commend  the  committee  for  looking  at  this  important  law.  It 
clearly  is  a  law  that  you  personally  have  had  a  great  deal  to  do 
with. 

In  my  mind  it's  something  similar  to  the  batter  under  the  hood 
of  a  car.  It  really  does  give  the  juice,  but  most  of  us  don't  look 
under  the  hood  when  we  start  the  car.  We  use  the  key.  Well  the 
Paperwork  Reduction  Act  is  the  battery,  but  most  of  us  haven't 
looked  under  the  hood  to  learn  about  it. 

What  I'm  hearing  from  witnesses  today  in  terms  of  other  con- 
gressional committees  is  that  they  have  touched  on  the  act  in  var- 
ious ways  primarily  through  their  specific  oversight  function,  usu- 
ally in  a  very  specific  programmatic  way,  such  as  the  U.S.  Census, 
or  the  VDT  examples  and  other  examples  we  have  heard  today. 

What  we  should  come  away  with  today  is  an  understanding  of 
the  really  important  nature  and  reach  with  which  the  Paperwork 
Reduction  Act  provides. 

Back  in  1980  when  you  had  a  major  hand  in  passing  it,  I  think 
we  were  all  ready  and  eager  to  embrace  a  Paperwork  Reduction 
Act.  There  was  an  enormous  amount  of  government  redtape  and 
burden. 

The  most  obvious  one  was  IRS  tax  forms  that  the  public  had  to 
contend  with. 

The  benefits  and  underlying  principles  of  the  Paperwork  Reduc- 
tion Act  are  not  even  being  called  into  question  here  today  and  I've 
heard  that  from  every  witness. 

However,  what  I  have  heard,  and  I  concur  with,  is  that  in  the 
implementation  of  the  laudable  goal  of  reducing  paperwork,  we've 
had  some  problems,  and  those  problems  have  become  exacerbated 
throughout  the  period  of  time  by  OMB's  Office  of  Information  and 
Regulatory  Affairs. 

The  1986  reauthorization  moved  us  a  step  forward,  but  it  did  not 
fix  many  of  the  problems.  No  doubt  it  helped  us  and  is  a  very  good 
beginning  point  with  which  to  look  at  where  additional  fixes  are 
needed. 

One  example  of  the  problems  we're  dealing  with  is  that  there  has 
been  a  lopsided  approach  to  implementation  of  the  Paperwork  Re- 
duction act. 

You,  in  the  past  years  with  the  resources  of  GAO,  produced  a 
number  of  reports  that  pointed  out  that  OIRA  didn't  handle  FILS, 
the  Federal  Information  Locator  System,  and  didn't  handle  many 
of  the  functions  under  its  information  resources  management  man- 
date which  was  a  fundamental  premise  and  goal  of  the  act. 

It  strikes  me  as  ironic  that  throughout  the  entire  hearing  today 
we  haven't  even  heard  the  word  "information  resources  manage- 
ment" mentioned  once. 

It  is  really  the  core  purpose  of  the  act  and  paperwork  reduction 
fits  as  one  of  the  agenda  that  OIRA  was  supposed  to  undertake 
within  that  context. 

We  have  to  keep  that  in  mind. 
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The  second  thing  is  that  OIRA's  own  estimate  is  that  20  to  25 
percent  of  its  time  is  devoted  to  regulatory  review. 

A  topic  that  has  been  largely  discussed  today  is  not  even  ad- 
dressed through  the  Paperwork  Reduction  Act,  but  through  the  Ex- 
ecutive orders.  Yet,  because  the  act  creates  OIRA,  it  is  appropriate 
and  essential  that  the  committee  address  regulatory  review  activi- 
ties at  OMB. 

Now,  the  problem  that  Senator  Sarbanes  just  talked  about  with 
the  census  dress  rehearsal  is  something  that  is  exemplary  of  the 
problem  at  OIRA;  it  is  not  unique,  although  it  gained  more  na- 
tional attention  that  other  issues. 

I  might  mention  that  Wendy  Gramm,  the  Administrator  of  OIRA 
at  the  time,  appeared  on  TV  with  me  and  she  held  that  example 
up,  in  particular,  as  a  very  proud  example  of  the  activities  of  OIRA; 
that  the  OIRA  procedure  with  the  dress  rehearsal  was  precisely 
what  should  happen. 

During  that  time  period  OIRA  received  roughly  1,000  comments, 
of  which  10  were  supportive  of  the  OIRA  position. 

What  Senator  Sarbanes  did  not  mention  is  how  OIRA  controlled 
Census,  initially.  All  OIRA  did  was  "raise  questions/'  A  desk  officer 
told  the  Census  Bureau  that  there  may  be  questions  that  need  to 
be  addressed.  Well,  as  Census  knew  all  too  well,  that  is  a  euphe- 
mism for  a  serious  problem  with  OIKA  review. 

What  ended  up  happening  is  that  the  desk  officer  then  dis- 
approved the  submission  under  the  term  that  it  lacked  "practical 
utility,"  there  was  no  further  explanation  beyond  that. 

It  took  the  Joint  Economic  Committee  and  Senator  Sarbanes, 
through  hearings  and  congressional  intervention,  to  encourage 
OMB  to  hold  a  public  comment  period  on  it  At  this  point,  it  be- 
came a  more  public  event  and  we  were  able  to  get  a  much  better 
handle  on  what  was  happening. 

Underlying  OIRA's  actions  was  to  a  large  extent  policies  that 
were  ideologically  driven. 

Senator  Sarbanes  alluded  to  why  OIRA  disapproved  the  dress  re- 
hearsal. At  the  same  time  housing  budget  cuts  were  occurring,  the 
Census  Bureau  proposed  collecting  data  that  would  have  identified 
a  necessity  for  adding  more  funds  to  substandard  housing. 

In  addition  to  that,  the  Census  data  is  quite  often  used  by  civil 
rights  lawyers  to  look  at  discrimination  at  the  block  level.  The 
OIRA  decision  would  have  ensured  that  that  kind  of  data  would 
not  be  available. 

So,  there  is  clearly  in  many  of  these  OIRA  decisions,  an  ideologi- 
cal imperative  that  undergirds  it. 

The  last  point  I  want  to  make  in  terms  of  the  implementation 
problems  that  have  occurred  over  the  years  is  the  disproportionate 
review. 

I  hope  my  colleague  who  follows  me,  Mark  Richardson,  is  going 
to  emphasize  the  necessity,  the  absolute  imperative  necessity,  for 
strengthening  paperwork  reduction  in  the  areas  that  affects  small 
business. 

I  was  testifying  before  the  Senate  not  more  than  a  month  ago 
and  it  was  truly  an  impressive  scene  when  a  contractor  brought  out 
a  bundle  of  files  and  set  it  on  the  table  and  said,  "This  is  what  pa- 
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perwork  was  ten  years  ago,"  and  then  identified  the  exact  same 
contract  and  had  a  bundle  quadruple  the  size. 

Along  with  other  experience,  it  is  pretty  clear  that  the  Paperwork 
Reduction  Act  is  not  working — paperwork  is  increasing. 

More  specifically,  referring  to  the  statistics  that  Mr.  Conyers,  the 
chairman,  used  earlier — Treasury  accounts  for  a  little  over  43  per- 
cent of  all  Government  paperwork,  according  to  OMB. 

Our  analysis  for  the  first  9  months  of  1988  shows  that  one  Treas- 
ury proposal  was  disapproved,  and  one  was  withdrawn,  and  that's 
out  of  a  total  of  141  submissions.  There  is  one  OMB  desk  officer. 

Now,  for  EPA,  which  accounts  for  4  percent  of  all  Government 
paperwork,  roughly  one  in  four  agency  proposals  was  either  dis- 
approved or  withdrawn.  That's  out  of  a  total  number  of  51  submis- 
sions. Furthermore,  unlike  Treasury,  which  has  10  times  the  pa- 
perwork burden  of  EPA  and  only  one  desk  officer,  EPA  has  four 
OIRA  desk  officers. 

Keep  in  mind  we're  talking  about  OIRA  desk  officers  overall  to- 
taling between  25  to  30. 

For  those  of  us  outside  of  Government,  this  is  a  David  versus  a 
Goliath  situation.  The  public  interest  Davids  are  trying  to  describe 
the  OIRA  situation  and  the  OIRA  Goliath  continues  to  make  many 
decisions  all  along  the  way. 

In  past  years,  the  Davids  all  spoke  from  their  very  specific  pro- 
grammatic expertise,  going  up  against  OIRA  Goliath  alone.  This 
year,  however,  things  are  different.  Many  of  those  Davids  have 
banded  together  under  the  name  of  the  Working  Group  on  Informa- 
tion Policy,  representing  roughly  at  least  40  national  groups — from 
unions  to  civil  rights  groups  to  service  delivery  groups  to  religious 

f roups  to  professional  associations  to  environmental  groups  on 
own  the  line. 

The  problem,  from  the  working  group's  point  of  view,  is  that  the 
1986  changes  to  the  act  did  not  go  far  enough.  Let  me  focus  on 
three  major  areas  of  concern. 

One  is  to  refocus  the  act;  that  we  need  to  reemphasize  the  fun- 
damental nature  of  the  information  resources  management  theme; 
that  paperwork  reduction  is  a  very  good  goal  and  should  be  encour- 
aged, but  within  the  context  of  the  IRM  framework. 

Second,  that  we  need  to  narrow  the  authority  of  decisionmaking 
at  OIRA 

The  example  of  the  Census  dress  rehearsal  discussed  by  Senator 
Sarbanes,  as  I  mentioned,  is  not  unique.  We  need  to  create  greater 
accountability  of  that  decisionmaking  authority. 

Third,  public  participation.  You  had  brought  up  earlier,  Con- 
gressman Horton,  the  notion  of  the  changes  in  1986  that  encour- 
aged public  participation. 

I  can  tell  you,  we're  one  of  the  only  groups,  in  fact,  I  think  we 
are  the  only  group,  that  publishes  on  a  regular  basis  information 
about  decisions  on  the  Paperwork  Reduction  Act. 

I  can  tell  you  from  our  experiences  of  dealing  with  it,  it's  ex- 
tremely hard  to  submit  public  comments.  Now,  OIRA  construes  it's 
mandate  as  being  responsive  to  public  comments  and  their  proce- 
dures memos  call  for  that. 

The  problem  is  that  there's  no  defined  public  comment  period 
and  as  a  result,  when  it  appears  in  the  Federal  Register  that  some- 
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thing  went  over  to  OMB,  you  are  then  obligated  to  call  the  agency, 
find  out  what  that  submission  is,  read  it,  then  submit  your  com- 
ments to  OMB.  By  that  time  OMB  may  have  made  its  decision  or 
may  not  have,  we  don't  know.  There's  no  defined  comment  period. 

On  top  of  it  I  should  mention  that  it  takes  an  average,  for  us, 
and  we're  in  town  here,  roughly  4  weeks  to  get  the  paperwork  sub- 
missions from  the  agencies;  that  is,  even  to  find  out  what's  happen- 
ing with  the  agency  proposal. 

It  would  be  extremely  helpful  if  when  the  agency  publishes  or 
sends  over  their  proposal  to  OMB  that  they  make  a  note  in  the 
Federal  Register  as  to  the  changes  they're  even  talking  about. 
Along  with  a  defined  comment  period,  that  would  be  extremely 
helpful. 

One  step  in  dealing  with  the  accountability  issue  that  I've  heard 
from  nearly  all  witnesses  today  is  to  require  OIRA  to  justify  its  de- 
cisions, instead  of  just  simply  writing  down  "lacks  practical  utility" 
or  one  or  two  other  words. 

These  are  important,  fundamental  decisions  that  effect  all  of  us 
and  OIRA  should  be  obligated  to  explain  the  logic  of  its  decision. 

It  would  also  be  helpful  if  there  was  a  more  concentrated  or  de- 
fined training  process  for  the  OIRA  desk  officers.  The  desk  officers 
have  minimal  training;  roughly  half  of  the  desk  officers  between 
1985  and  1988  had  no  Federal  experience  before  the  job  at  OIRA. 
Training  is  needed  so  that  we  get  some  evenness  and  understand 
what  the  decisionmaking  is. 

The  final  point  in  terms  of  the  refocus  of  the  act  is  an  appeals 
process.  I  deal  with  agencies  all  the  time,  and  agencies  say  to  me, 
it's  extremely  frustrating  when  dealing  with  a  desk  officer  that 
doesn't  understand  the  content  of  the  subject,  and  they  disapprove 
something,  and  there's  no  recourse  for  the  agency. 

So  what  many  agencies  do  is,  they  resubmit  or  they'll  make  the 
change  that  the  desk  officer  calls  for  and  then  simply  send  it  back 
through  to  OIRA.  There  needs  to  be  some  kind  of  a  check  on  that 
system. 

The  second  area  of  concern  is  regulatory  issues.  A  significant 
part  of  today  has  been  devoted  specifically  to  the  regulatory  review 
process  at  OIRA. 

What  I  want  to  mention  is  that  the  Paperwork  Reduction  Act 
provides,  in  essence,  because  of  the  changes  in  1986,  a  regulatory 
sunset,  an  actual,  what  you  might  call  a  line  item  veto  on  the  part 
of  OIRA  on  specific  regulatory  initiatives.  Now,  it's  true  that  OIRA 
should  have  a  role  in  reviewing  regulatory  requirements.  There's 
no  doubt  about  that.  The  problem  comes  up  when  you  give  them 
the  authority  to  review  these  every  3  years,  and  on  top  of  it,  if  they 
don't  give  approval,  then  the  public  doesn't  even  have  to  comply 
with  the  regulation. 

So  OMB  on  its  own,  can  simply  gut,  literally  gut  any  kind  of 
health  or  safety  regulation  it  wants.  They  can  circumvent  the  Ad- 
ministrative Procedure  Act.  It  can  violate  the  notion  of  public  com- 
ment. It  can  do  as  it  wants  under  this  plan  of  the  act.  That  has 
got  to  be  fixed. 

The  greatest  irony  is  to  hear  the  ninth  circuit  decision  earlier 
this  year  in  which  an  Alaskan  mining  form  that  was  supposed  to 
be  filled  out  was  not  done.  There  was  a  criminal  penalty  for  that. 
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The  person  who  was  guilty  appealed  it.  On  the  appeal,  because  the 
form  did  not  carry  an  OMB  control  number,  the  decision  was  re- 
versed and  the  felony  dropped. 

Certainly  we  have  to  do  something  about  the  fact  that,  because 
it  didn't  have  an  OMB  control  number,  that  a  criminal  could  get 
off  scott-free  from  complying  with  legitimate  and  lawful  regula- 
tions. Under  the  regulatory  reviews,  we  have  basically  a  black  hole. 
Under  the  Executive  Orders  12291  and  12498,  it  goes  in;  some- 
times it  comes  out;  sometimes  it  doesn't.  Or  it  comes  out  looking 
different  such  as  the  FDA's  proposed  tampon  labeling  rule,  identi- 
fying absorbency  rates  to  prevent  toxic  shock  syndrome. 

We  have  to — I  think  Congress  has  got  to  really  address  the  regu- 
latory initiatives  and  really  take  a  look  at  this  issue  over  a  long 
haul.  You  really  have  to  assert  yourselves  in  terms  of  what  vou 
want  the  executive  branch  to  do.  At  a  minimum  though,  while 
we're  reauthorizing  the  act,  I  support  the  chairman's  draft  bill  in 
making  some  procedural  changes. 

The  final  point  I  want  to  make  in  terms  of  concerns:  the  first 
dealt  with  refocusing  the  act;  the  second  with  regulatory  reviews; 
and  the  third  is  dissemination.  Unlike  the  first  two  areas  I've  ad- 
dressed which  have  significant  problem  areas  that  need  to  be  fixed, 
I  think  the  dissemination  side  affords  us  all  joint  improvement  op- 
portunities. 

As  some  witnesses  talked  about  today,  we  want  to  move  into  the 
electronic  information  and  we  want  to  help  the  Government  move 
into  that  area.  We  have  to  provide,  in  the  Paperwork  Reduction 
Act,  specific  language  to  assist  OIRA  to  move  in  that  direction.  The 
one  necessity  that  I  am  urging  this  committee  to  consider  is  not  to 
grant  operational  control  or  line-by-line  review  to  OIRA. 

The  role  of  OIRA  in  this  capacity  should  be  on  the  level  of  infor- 
mation resources  management — dealing  with  the  policy,  not  re- 
viewing specific  line-by-line  dissemination  activities.  By  the  way,  I 
will  say  that  OMB's  June  notice  in  the  Federal  Register  goes  a  long 
way  in  moving  us  in  that  direction.  I  think  it's  a  great  starting 
point  for  all  of  our  initiatives. 

I  want  to  add  as  a  final  point  here:  I've  been  very  concerned 
about  this  notion  that  we  have  a  new  administration,  a  "kinder, 
gentler  administration."  I  think  it's  true.  The  dynamics  are  very 
different.  However,  I  must  say  that  in  coming  to  work  this  morn- 
ing, I  heard  Motown's  favorite,  the  Four  Tops,  singing  a  song  called 
"I  Can't  Help  Myself,"  and  I  immediately  thought  the  words  ap- 
plied to  the  Reagan  administration's  OIRA. 

I  remembered  that  that  song  was  such  a  big  hit  that  the  Four 
Tops  reintroduced  it  with  new  words  and  different  beat — and  it 
was  a  hit.  The  first  words  of  the  song  were  "it's  the  same  old  song 
with  just  a  different  beat."  Well,  I  think  those  words  apply  to  this 
new  administration's  OIRA.  OIRA  is  in  some  degree,  the  same  old 
song  with  just  a  different  beat.  You  take  a  look  at  Executive  Order 
12291 — the  four  major  agencies  that  were  hit  the  hardest  under 
the  Reagan  administration  were  HUD,  EPA,  Labor,  and  HHS. 

You  take  a  look  at  this  year  under  the  Bush  administration  just 
for  the  first  few  months,  the  exact  same  four  agencies  are  high  on 
the  list.  Even  if  the  case  is  that  it  is  a  different  administration  and 
is  a  kinder,  gentler  administration  and  one  that  is  prepared  to 
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make  changes,  the  point  is  that  the  current  law  has  been  misused. 
We  have  seen  abuses  under  the  existing  language. 

That  alone  means  that  this  committee  has  to  have  the  foresight 
to  protect  future  abuses  and  has  to  make  some  changes.  So  in  con- 
clusion, I  would  say,  Mr.  Chairman,  that  I  strongly  support  your 
beginning  efforts  of  your  draft  bill.  Of  course,  in  any  draft  bill  there 
are  things  that  need  to  be  tightened  and  changed  and  revised,  but 
I  think  it's  an  excellent  beginning,  and  I  must  say  that  the  tension 
you  described  earlier  between  the  executive  and  the  legislative  is 
a  healthy  tension  and  one  that  should  be  preserved. 

Unfortunately,  it  is  only  the  squeakv  wheel  that  does  get 
greased.  This  committee  has  a  squeaky  wheel  in  OIRA,  and  is  not 
going  to  have  a  chance  to  oversee  OIRA  activities  on  a  regular 
basis.  Accordingly,  I  encourage  repeated  and  frequent  reauthoriza- 
tion so  that  these  problems  don't  languish  and  that  we  draw  our 
attention  to  it.  Thank  you. 

[The  prepared  statement  of  Mr.  Bass  follows:] 
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Good  morning.     My  name  is  Gary  Bass,  and  I  am  executive 
director  of  OMB  Watch.     OMB  Watch  is  a  nonprofit  research  and 
advocacy  organization  based  in  Washington  that  since  its 
founding  in  1983  has  monitored  the  activities  of  the 
executive  branch  of  government,  particularly  the  Office  of 
Management  and  Budget  (OMB) .     We  have  closely  followed  the 
implementation  of  the  Paperwork  Reduction  Act  and  the 
initiatives  of  the  Office  of  Information  and  Regulatory 
Affairs  (OIRA) .     We  publish  two  monthly  publications,  the 
ACTION  ALERT  and  Monthly  Review,   that  chronicle  OMB 
information  collection  decision-making. 

To  start,  I  would  like  to  commend  the  subcommittee  and 
its  chairman,  Representative  Conyers,   for  holding  this  series 
of  hearings  to  discuss  the  reauthorization  of  the  Paperwork 
Reduction  Act.     You  are  providing  a  much-needed  opportunity 
to  look  at  the  successes  and  failures  of  the  Act's 
implementation  over  the  last  eight  years. 

OVERVIEW  OF  THE  PAPERWORK  REDUCTION  ACT 


The  Paperwork  Reduction  Act  is  one  of  the  most  far- 
reaching  federal  information  laws  on  the  books.     Despite  its 
name,   it  governs  much  more  than  paperwork  reduction.     The  Act 
is  a  comprehensive  information  resources  management  act, 
directing  OMB  to  develop  principles  and  guidelines  to  manage 
the  entire  life  cycle  of  government  information  —  its 
collection,  processing,  maintenance,  dissemination,  and 
archiving.     Specifically,   in  addition  to  paperwork  reduction 
responsibilities,  the  Act  requires  OMB  to  manage: 
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■  Information  policy.     OKB 's  most  sweeping  mandate  under 
the  Act  was  to  develop  comprehensive  information 
policies  for  the  entire  federal  government.  This 
included  developing,   implementing,   and  overseeing 
uniform  information  resources  management  policies  and 
guidelines;   initiating  and  reviewing  proposals  for 
legislation,   regulations,   and  agency  procedures  to 
improve  information  management;  coordinating,  through 
budget  review  and  other  means,  agency  information 
practices;  promoting  greater  information  sharing  among 
agencies  through  the  use  of  the  Federal  Information 
Locator  System  (FILS) ,  the  review  of  budget  proposals, 
and  other  means;  evaluating  agency  information 
management  practices;  and  overseeing  planning  and 
research  of  federal  collection,  processing,  storage, 
transmission,  and  use  of  information. 

In  1982  and  1983,  Congress  held  oversight  hearings 
on  0M3's  implementation  of  the  Act.     While  0MB  officials 
testified  to  the  Act's  great  success,  the  General 
Accounting  Office  (GAO)  painted  a  far  different  picture. 
In  both  years,  GAO  reported  that  a  significant  portion 
of  OIRA's  resources  was  devoted  to  regulatory  review 
activities,  to  the  particular  detriment  of  the  Act's 
information  resources  management  requirements. 

For  example,   of  the  13  tasks  to  be  completed  by 
April  1,   1983,  OMB  had  only  completed  four.  GAO 
concluded  that  OMB  was  basically  ignoring  its 
responsibilities  for  information  policy,  statistics,  and 
the  management  of  information  resources.     Some,  such  as 
the  creation  of  a  publicly  accessible  FILS,  have  still 
not  be  accomplished. 

■  Statistical  policy.     The  Act  called  for  improved 
collection,   interpretation,  and  dissemination  of  federal 
statistics.     The  Act  mandated  that  OMB  develop  and 
implement  governmentwide  statistical  policies  and 
guidelines,   as  well  as  evaluate  and  coordinate 
statistical  activities,  particularly  through  budger 
review. 

Within  two  years  of  the  Act's  passage,   OMB  had 
eliminated  its  statistical  policy  office,  merged  it  with 
OIRA,   and  significantly  reduced  its  staff.     Not  until 
June,   1983,  was  a  U.S.  Chief  Statistician  appointed,  and 
she  was  an  economist,  not  a  statistician.  Finally, 
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through  budget  reviews,   OMB  gutted  many  statistical 
activities  of  other  agencies. 

■  Records  management.     The  Act  granted  OMB  new  authority 
for  overseeing  federal  records  by  directing  OMB  to 
coordinate  records  management  with  the  General  Services  ■ 
Administration  and  ensure  agency  compliance  with  records 
management  requirements. 

Unfortunately,  as  is  the  case  with  statistics, 
placing  the  administration  of  federal  records  under 
OMB's  paperwork  reduction  "umbrella"  has  not  improved 
matters  at  all.     OMB  has  provided  no  leadership  or 
direction  and  has  basically  ignored  more  than  50  years 
of  policy  analysis  supporting  the  need  to  improve 
federal  records  management.     As  the  Committee  on  the 
Records  of  Government  found  in  1985,  despite  the  mandate 
of  the  Act,  OMB  did  not  concern  itself  with  records 
management  and  that  the  resulting  "dispersal  of 
responsibility  for  records  leads  to  a  situation  where  no 
individual  or  agency  can  or  will  assume  the 
responsibility. " 

■  Privacy  and  information  security.     In  its  consolidation 
of  OMB  control  of  federal  information  activities, 
Congress  included  a  number  of  functions  under  the 
heading  of  "privacy"  in  the  Act        privacy,  information 
security,   information  disclosure,  and  confidentiality. 

As  with  records  management  and  statistics,  these 
functions  have  not  been  well  served  by  OMB's  oversight. 
Privacy,   for  example,  has  been  weakened  by  OMB's 
shortsighted  interest  in  easy  restrictions  on  government 
use  of  information  about  individuals  —  for  example, 
through  the  use  of  computer  matching  and  other 
techniques  to  examine  and  compare  records  about 
individuals  applying  for  and  receiving  government 
benefits.     The  result  is  that  the  Privacy  Act  has  been 
transformed  into  a  procedural  statute,  virtually  devoid 
of  its  intended  substance. 

■  ADP  and  telecommunications.     The  Act  gave  OMB  oversight 
of  federal  automatic  data  processing  and 

telecommunications  activities.     This  included  developing 
and  implementing  policies  and  guidelines  for  the 
purchase  and  use  of  ADP,  telecommunications,  and  other 
information  technology. 
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As  with  other  areas  covered  by  the  Act,  many 
observers  have  complained  of  poor  planning  and  support, 
if  not  disinterest,   and  general  budgetary  resistance. 
In  1987,   for  example,  GAO  reported  that  OMB  still  had 
not  developed  any  overall  telecommunications  plan.  In 
the  absence  of  governmentvide  policy  direction, 
individual  agencies  pursue  their  own  initiatives, 
developing  systems  and  standards  that  are  often 
inconsistent  and  set  unexamined  precedents  for 
government  policy. 

Recently,  despite  the  Act's  wide  mandate,  CMB  has 
devoted  most  of  its  time  and  energy  to  little  else  than  the 
form-by-form  paperwork  review  process  set  out  in  the  Act. 
OIRA's  current  administrator,  S.  Jay  Plager,  told  Government 
Executive  magazine  last  March  that  his  staff  spends  about 
three  quarters  of  its  time  on  paperwork  reduction  efforts. 
("Paring  Paperwork,"  by  Louise  Arkel,  Government  Executive. 
March,   1989,   p.   46)     That  means  OIRA  spends  only  one  quarter 
of  its  time  working  on  other  pressing  and  important  aspects 
of  federal  information  policy  statistics,  records  management, 
information  dissemination,   automatic  data  processing,  and 
other  areas  that  certainly  deserve  more  attention.  In 
reality,  that  time  is  reduced  further  because  OMB  also  spends 
considerable  time  reviewing  federal  agency  regulations,  which 
isn't  even  mentioned  in  the  Act. 

Indeed,  since  the  initial  implementation  of  the  Act  in 
1981,  OMB  has  considered  paperwork  reduction  and  regulatory 
relief  to  be  part  of  a  single  process.     This  integration  of 
paperwork  and  regulatory  review  is  an  issue  in  itself  that 
reauthorization  should  address. 

All  of  this  is  not  to  say  that  OMB  Watch  doesn't  think 
that  paperwork  reduction  is  necessary  and  that  the  Paperwork 
Reduction  Act  shouldn't  be  reauthorized.     Quite  the  opposite. 
Despite  the  many  problems  with  the  Act,  it  has  served  a  vital 
role  in  reducing  burdensome  government  paperwork  —  a  very 
laudable  goal  and  no  small  feat.     But  success  in  one  area 
should  not  stop  us  from  looking  at  the  overall  record  of 
OMB's  implementation  of  the  Act. 

Unfortunately,  that  record  shows  that  OMB  has  used  the 
Act  in  ways  Congress  never  intended.     Through  the  Act,  OMB 
has  changed  for  the  worse  the  course  of  federal  research 
projects  on  occupational  and  infectious  diseases,  edited  or 
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eliminated  the  wording  of  food  and  drug  labels,   reduced  the 
extent  of  reporting  required  of  industrial  polluters, 
questioned  what  information  customers  have  a  right  to  know 
about  their  banks'   solvency,   and  more. 

What's  more,  OMB  has  turned  its  attention  to  reviewing 
agency  regulations,   an  activity  not  even  authorized  by  the 
Act.     Through  the  combined  powers  of  Executive  Orders  (E.O.) 
12291  and  12498  and  the  Act,   OMB  has  imposed  ideological 
imperatives  on  agencies,  controlled  the  substantive  work  of 
agencies,  circumvented  the  will  of  Congress  and  the  courts, 
and,   in  general,  micro-managed  the  affairs  of  agencies.  In 
many  cases,  this  "cradle-to-grave"  influence  has  had  a 
chilling  effect  on  federal  civil  servants,  slowing  up,  if  not 
stopping,  important  initiatives  to  fulfill  agency  missions. 

Some  might  say  these  are  no  longer  issues,  that  we  have 
a  new  "kinder,  gentler"  Administration.     But  that  begs  the 
real  issue.     If  abuses  occurred  in  the  past,  they  can  occur 
again  in  the  future.     The  point  is  that  the  law  needs  fixing 
no  matter  what  party  holds  the  White  House. 

The  basic  truth  here  is  that  federal  information  policy 
should  not  be  held  hostage  to  the  political  priorities  of  the 
Administration  in  power.     Through  reauthorization,  we  should 
fix  past  problems  and  set  out  the  principles  of  an 
affirmative  federal  information  policy. 

In  reviewing  OMB's  activities,  this  subcommittee  should 
focus  on  five  major  areas,  which  I  will  cover  in  my  testimony 
today: 

■  The  numbers  game  the  paperwork  process  has  become; 

■  The  paperwork  decision-making  process  itself; 

■  The  public  accountability  —  or  lack  of  it  —  in  that 
process ; 

■  OMB's  long  reach  into  agency  regulatory  activities;  and 

■  The  other  part  of  the  information  equation  — 
dissemination. 
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EIGHT  YEARS  OF  PAPERWORK  REDUCTION 

Paperwork  Clearance:     The  Numbers  Game 

Unfortunately,   it  is  quite  difficult  to  assess 
statistically  the  job  OMB  is  really  doing  in  paperwork 
clearance.     That's  because  0KB  manipulates  the  numbers  to 
show  what  it  wants,  masking  what  has  really  happened  in  the 
process . 

The  paperwork  process  and  one  of  its  parallel  creations, 
the  Information  Collection  Budget  (ICB) ,  have  degenerated 
into  little  more  than  numbers  games,   allowing  OMB  to  juggle 
figures  to  help  itself  look  good.     Every  year,  OMB  claims  to 
make  great  inroads  in  paperwork  reduction,  while  the  overall 
government  paperwork  inventory  continues  to  grow. 

While  OMB's  own  paperwork  baseline  grew  from  1.5  billion 
hours  in  FY  "81  to  1.76  billion  hours  in  FY  '88,  OMB  still 
claimed  victory  over  paperwork  every  year.     For  example, 
while  the  baseline  grew  from  1.7  billion  hours  in  FY   '86  to 
1.9  billion  hours  in  FY  '87,  OMB  actually  claimed  to  have 
reduced  the  paperwork  burdens  on  the  American  public  by  65.2 
million  hours.      (Information  Collection  Budget  of  the  United 
States  Government,   Fiscal  Year  1987,   p.  7) 

OMB  also  plays  with  the  numbers  assigned  to  individual 
collections.     For  example,  in  May,  OMB  upped  an  Internal 
Revenue  Service  burden  estimate  and  then  even  upped  its  own 
re-estimate.     By  the  time  OMB  finally  disapproved  the 
paperwork  submitted,   contained  in  a  proposed  rule  governing 
employee  benefit  plans,   its  burden  had  grown  nearly  2,000 
percent  from  2.5  million  hours  to  39  million  hours,  with  no 
accounting  for  how  OMB  reached  the  re-estimate.      (OMB  Watch's 
Monthly  Review,   June  30,   1989,   p.  3) 

Another  aspect  of  the  numbers  game  is  that  OMB  focuses 
disproportionate  attention  on  select  agencies.     In  the  last 
eight  years,   the  heaviest  focus  fell  on  agencies  assigned  to 
protect  public  health  and  safety,   such  as  the  Environmental 
Protection  Agency  (EPA) .     At  the  same  time,   OMB  let  proposals 
from  some  agencies,  particularly  those  within  the  Department 
of  the  Treasury  virtually  sail  through  review  unscathed. 

Take  the  first  nine  months  of  1988,  which  OMB  Watch  has 
analyzed,   as  an  example.     During  that  time,  OMB  reviewed  a 
total  of  1,920  paperwork  proposals.     During  those  nine 
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months,   EPA  submitted  51  paperwork  proposals;   of  those,  six 
were  disapproved  and  six  withdrawn.     So  EPA  had  trouble  with 
nearly  22  percent  of  its  proposals  at  OMB.     During  that  same 
time,  OMB  assigned  four  Desk  Officers  to  review  EPA 
submissions,  even  though  the  agency's  paperwork  accounted  for 
only  about  4  percent  of  all  federal  paperwork  during  FY  88. 

Compare  that  with  the  Department  of  the  Treasury,  which 
in  FY  88  accounted  for  43.5  percent  of  all  federal  paperwork. 
Only  one  Desk  Officer  reviewed  all  Treasury  paperwork  (except 
for  paperwork  from  the  Comptroller  of  the  Currency's  office, 
which  submitted  no  proposals  during  those  nine  months) . 
During  the  nine  months,  agencies  within  the  Treasury 
Department  submitted  141  proposals.     Of  those,  only  one  drew 
a  disapproval  from  OMB,  and  one  was  withdrawn.     So  Treasury 
had  trouble  with  less  than  1  percent  —  or  .7  percent,  to  be 
exact  —  of  its  proposals.     (More  complete  analysis  will  be 
available  in  the  next  few  weeks  in  a  Paperwork  Report  in 
progress  at  OMB  Watch.) 

OMB's  numbers  also  don't  begin  to  tell  the  story  of  what 
actually  goes  on  in  the  office  that  conducts  paperwork 
review.     When  OMB  recasts  a  study,  for  example,  the  office's 
"action  codes"  don't  reveal  that.     When  independent 
regulatory  agencies  override  OMB  decisions,  OMB's  "action 
codes"  also  don't  reveal  that.     What's  more,  disapprovals  are 
often  disguised  as  approvals. 

For  example,   since  December,   1987,  EPA  has  sought  OMB 
approval  on  a  two-part  census  of  pesticide  manufacturers. 
OMB  has  twice  refused  to  approve  the  financial  part  of  the 
census,  although  each  time  it  recorded  the  decision  as  an 
approval.      (Monthly  Review,  May,   1988,   and  February,  1989) 

(More  than  paperwork  statistics  are  at  stake  here.  EPA 
wants  the  financial  information  to  write  "effluent  limitation 
guidelines"  for  some  2  67  known  pesticide  active  ingredients, 
as  required  by  the  Clean  Water  Act.     EPA  previously  issued 
those  guidelines  in  1985,  only  to  have  them  challenged  by 
industry  and  thrown  out  in  court  because  of  significant 
errors  in  the  data  on  which  they  were  based.     Now  that  EPA 
wants  to  go  straight  to  the  industry  to  get  improved  data, 
industry  has  balked  and  OMB  has  refused  to  grant  approval.) 

In  another  example,  when  OMB  disapproved  three  major 
parts  of  the  Occupational  Safety  and  Health  Administration's 
(OSHA)  Hazard  Communication  Standard  in  1987,  the  decision 
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vas  recorded  as  an  approval.     Those  three  disapproved 
provisions  are  the  basis  of  a  lawsuit  challenging  OMB' s 
authority  under  the  Paperwork  Reduction  Act.     In  May,  the 
Supreme  Court  agreed  to  hear  the  case. 

OMB  also  plays  with  the  numbers  showing  how  long  its 
reviews  take.     The  Act  allows  OMB  a  maximum  of  90  days  to 
review  an  agency  information  collection  proposal.     If  the 
review  exceeds  60  days,  OMB  must  notify  the  agency.     If  it 
exceeds  90  days,  the  activity  is  supposed  to  be  automatically 
approved  for  one  year.     Despite  the  requirements,  OMB  often 
takes  the  extra  3  0  days  without  giving  agencies  formal  notice 
and  exceeds  90  days  without  granting  automatic  approval. 

So  far  this  year,   for  example,  OMB  has  exceeded  the  90- 
day  review  limit  199  times  —  or  for  almost  16  percent  of  all 
proposals  acted  on  between  January  1  and  May  31,   1989.  In 
violation  of  the  Act,  OMB  disapproved  eight  of  those 
proposals  and  approved  38  for  less  than  one  year. 

OIRA  has  now  promised  to  fix  this  problem.     But  the 
problem  lies  in  the  definition  of  "day."  We  consider  the  law 
to  mean  a  "calendar"  day,  OMB  a  "working"  day. 

These  numbers  are  also  important  for  what  they  don't 
show.     One  thing  they  don't  show  is  when  OMB  forces  an  agency 
to  withdraw  a  proposal  to  stop  the  90-day  clock.  For 
example,  OMB  has  twice  forced  the  withdrawal  of  a  survey, 
sponsored  by  the  National  Institutes  of  Health   (NIH) ,  to 
gather  information  about  sexually  transmitted  diseases  — 
particularly  AIDS.     OMB  has  still  not  taken  final  action  on 
the  survey,  which  was  originally  submitted  last  December  — 
seven  months  ago. 

OMB  also  restarts  the  clock  on  regulatory  paperwork. 
(Under  the  Act,  OMB  has  a  maximum  of  60  days,  with  no 
extension  allowed,  to  review  paperwork  contained  in 
regulations.)     In  July,   1987,  for  example,  Desk  Officer 
Marcus  Peacock  readily  admitted  that  he  forced  EPA  to 
withdraw  a  proposed  form  required  by  Title  III  of  the 
Superfund  Amendments  and  Reauthorization  Act,  better  known  as 
the  Emergency  Planning  and  Community  Right  to  Know  Act. 

At  the  time,  Peacock  told  OMB  Watch  that  when  he  told 
EPA  officials  he  wanted  more  time  to  review  the  form,  they 
asked  how  they  could  work  around  the  60-day  deadline.  He 
then  suggested  that  they  withdraw  the  form  and  resubmit  it. 
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They  did,   and  he  approved  it  a  week  later.      (Monthly  Review. 
August,    1987,   p.  9) 

Sometimes  OMB  can  make  the  clock  can  stop  —  even  when 
it  really  hasn't.     This  happened  over  a  survey  of  charter, 
rural,  and  intercity  bus  companies  submitted  to  OMB  in  early 
December,   1988,   by  the  Commerce  Department's  Census  Bureau. 
A  Census  Bureau  memo   (Appendix  A)   dated  March  24,  1988, 
clearly  shows  that  discussions  about  the  survey's  fate 
continued  after  the  90-day  deadline  had  passed.  Nonetheless, 
the  OMB  Desk  Officer  reviewing  the  proposal,  Francine 
Picoult,  dated  the  official  disapproval  on  March  6  —  day  89 
of  the  review.      (Monthly  Review,  April,  1989,  p.  1)  (Note: 
The  previous  time  OMB  reviewed  the  survey,   it  held  it  8  9  days 
before  disapproving  it.     (Monthly  Review.  June,   1988,  p.  1)) 

OMB's  numbers  game  has  also  raised  the  hackles  of  the 
small  business  community,  a  community  in  need  of  relief  from 
federal  paperwork  burdens.     While  OMB  may  have  succeeded  in 
reducing  the  amount  of  health  and  safety  information  small 
businesses  have  to  report,   it  has  not  attacked  Treasury  and 
government  procurement  paperwork  requirements.     Before  a 
hearing  last  month  on  the  Act's  reauthorization  held  by  the 
Senate  Subcommittee  on  Government  Information  and  Regulation, 
several  members  of  the  small  business  community  went  to  great 
lengths  to  say  they  were  drowning  more  than  ever  under  all  of 
this  reduced  paperwork. 

Said  one:     "Ten  years  ago,  I  had  one  full-time  person  in 
the  office.     Today,  I  have  two  and  one-half.     During  the  same 
ten-year  period,  salaries  and  office  supplies  grew  from 
$18,000  to  $43,000.     Yet,   factoring  in  inflation,  my  sales 
are  about  the  same.     I  attribute  most  of  the  growth  in 
overhead  to  additional  paperwork  requirements  imposed  by  the 
government."   (Testimony  of  Gerry  Graff,  Graff  Flooring 
Contractor,  Albuquerque,  New  Mexico,  p.  3) 

All  these  number  games  aside,  however,  the  decision- 
making process  itself  has  significant  problems. 


OMB's  Decision-Making  Process:     Room  for  Improvement 

The  first  problem  with  OMB's  decision  making  process  is 
the  decision  makers  themselves.     They  don't  receive  adequate 
training  in  their  supposed  areas  of  expertise.     A  public 
policy  or  public  administration  degree,  which  77  percent  of 
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0MB  Desk  Officers  have,  does  not  really  suffice  as 
preparation  to  evaluate  technical,   scientific,  and 
statistical  paperwork  proposals  on  which  important  government 
business  and  policy  depend. 

An  OMB  Watch  review  of  Desk  Officer  biographies  (for 
Desk  Officers  there  from  FY  85  to  FY  88)  makes  evident  their 
general  lack  of  experience  with  agency  concerns,  especially 
with  the  agencies  for  which  they  are  directly  responsible.  A 
total  of  60  percent  of  OMB  Desk  Officers  have  no  federal 
agency  experience  at  all,  and  27  percent  have  agency 
experience  unrelated  to  their  area  of  responsibility.  Only 
13  percent  list  previous  employment  with  agencies  under  their 
purview.     In  addition,  of  those  with  no  federal  agency 
experience,  nearly  two  thirds  have  no  government  work 
experience  at  all,  even  at  the  state  or  local  level;  the 
remaining  third  are  split  between  those  who  list  OMB  as  their 
first  employment  and  those  who  have  some  government  work 
history. 

How  little  Desk  Officers  may  actually  know  about  the 
subject  involved  in  a  particular  proposal  they  are  supposed 
to  evaluate  sometimes  becomes  quite  apparent  to  the  agency 
making  the  proposal. 

For  example,  in  April,   1988,  one  Desk  Officer 
disapproved  a  series  of  monthly  industrial  minerals  surveys 
conducted  by  the  Bureau  of  Mines  on  the  grounds  that  "monthly 
data  collections  ...  do  not  have  adequate  justification." 
Bureau  of  Mines  officials  told  OMB  Watch  that  they  had  to 
spend  a  lot  of  time  during  the  review  educating  "the  people 
at  OMB  who  had  no  appreciation  for  the  minerals  business"  and 
"explain  in  writing  the  nature  of  the  business  and  who  uses 
the  information."    (Monthly  Review,  May,   1988,  pp.  3-4.) 

Desk  Officers'  lack  of  specialized  expertise  also  makes 
them  too  susceptible  to  pressures  from  outside  interest 
groups.     For  example,  some  more  than  others  meet  often  with 
representatives  of  industry,  without  recording  their 
meetings.     Desk  Officer  Scott  Jacobs,  who  until  recently 
covered  OSKA  and  the  Mine  Safety  and  Health  Administration 
(MSHA) ,   for  one,  routinely  met  with  business  interests  in  the 
course  of  his  reviews. 

For  example,  in  the  spring  of  1988,  Jacobs  met  with 
representatives  of  mining  associations  about  a  particular 
MSHA  regulation  and  its  paperwork,  even  though  MSHA  officials 


187 


Testimony  of  Gary  D.  Bass,  Ph.D. 
July  25,  1989 
Page  11  of  24 


refused  to  meet  with  the  groups,   out  of  fairness.  In 
response  to  the  associations'  request  for  a  meeting,  the 
chief  of  KSHA's  safety  and  health  technology  center  wrote: 
"Since  public  meetings  are  not  being  held,   it  behooves  me  to 
respectfully  decline  to  meet  with  an  industry  delegation  on 
the  subject."  Jacobs  felt  differently  and  proceeded  to  meet 
with  them  over  the  issue.     (Monthly  Review,  July,   1988,  p.  6) 

(Note:     Jacobs 's  ultimate  decision  was  to  grant  MSHA 
one-year  approval  of  the  paperwork,  during  which  time  MSHA 
was  to  issue  an  Advance  Notice  of  Proposed  Rulemaking  to 
solicit  comments  about  changing  the  paperwork  requirements. 
Jacobs  directed  the  agency  in  its  next  submission  also  to 
submit  "a  discussion  of  [those]  comments.   .   .   ,  and,  if 
supported  by  the  comments,  a  schedule  for  rulemaking  to 
revise  these  recordkeeping  and  reporting  requirements.") 

Another  twist  is  that  Desk  Officers  have  been  known  to 
call  individual  members  of  the  public  to  try  to  find  a  reason 
to  disapprove  a  survey.     This  happened  with  a  quarterly 
survey  of  the  carpet  and  rug  industry  during  one  round  of 
review  in  February,  1988.     OMB  believed  that  the  Census 
Bureau  didn't  have  the  authority  to  conduct  the  survey  on  a 
mandatory  basis,  so  Desk  Officer  Francine  Picoult  sought  out 
industry  sources  to  support  the  OMB  position. 

This  prompted  Julia  McClure,  a  market  research  analyst 
for  Fieldcrest  in  New  York  to  write  to  Picoult:     "I  gladly 
offer  my  comments  on  this  issue,  and  will  continue  to  welcome 
open-minded  inquiries  concerning  issues  that  affect  my 
company  and  our  industry.     It  is  my  fear,  however,  that  the 
[OMB]  has  already  made  its  decision  in  this  matter,  and  has 
polled  members  of  the  industry  seeking  justification  for  a 
negative  finding,  rather  than  impartial  investigation." 
(Letter  from  Julia  McClure,  Fieldcrest,  to  Picoult,  December 
7,  1987)     (See  Appendix  B)     (See  also,  Monthly  Review.  March, 
1988,  pp.  2-3)     McClure  told  OMB  Watch  that  Picoult  had  asked 
her  for  the  names  of  people  who  wouldn't  agree  that  the 
survey  needed  to  be  mandatory. 

Sometimes  Desk  Officers  also  call  meetings  without 
inviting  all  known  interested  parties  to  the  decision.  For 
example,  while  reviewing  the  pesticide  manufacturing  census 
proposed  by  EPA  in  the  spring  of  1988,  Desk  Officer  Timothy 
Hunt  called  a  meeting  of  industries  interested  in  the 
proposal  but  failed  to  invite  any  environmental  groups  to 
participate.     Previously,  the  Natural  Resources  Defense 
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Council  had  expressed  an  interest  in  the  census.     Why  did  he 
exclude  NRDC?     Hunt  explained  that  he  chose  not  to  invite 
NRDC  because  the  group  had  been  invited  to  previous  EPA 
meetings  and  "had  not  shown  up."   (Monthly  Review.  Kay,  1988, 
p.  2) 

Other  OIRA  officials  also  meet  of f-the-record  with 
interest  groups.     OIRA  official  Richard  Eisinger  went  out  of 
his  way  to  tell  an  OMB  Watch  staff  member  —  a  conversation 
also  overheard  by  a  second  OMB  Watch  staff  person  —  last 
October  that  he  visited  a  tampon  manufacturer  while  OMB  was 
considering  Food  and  Drug  Administration  (FDA)  regulations 
about  the  uniform  labeling  of  tampon  boxes.     He  told  OMB 
Watch  that  the  visit  convinced  him  that  standardization  of 
terms  would  put  certain  manufacturers  at  a  competitive 
disadvantage,  as  well  as  impose  undue  expenses  on  all 
manufacturers.     Now,  he  denies  the  visit.     As  is  normally  the 
case,  there  is  no  public  record  against  which  to  check  the 
claims.      (See  Appendix  C  for  OMB  Watch's  internal  memos  on 
the  matter. ) 

Business  interests  understand  the  politics  behind  these 
meetings  all  too  well  and  try  to  take  advantage.  For 
example,  in  a  comment  letter  submitted  about  FDA's  tampon 
labeling  proposal,  which  is  still  being  hashed  out  between 
FDA  and  OMB,   a  law  firm  representing  a  leading  tampon 
manufacturer  (Tampax)  closed  his  letter  by  writing:  "We 
would  therefore  like  to  have  the  opportunity  to  meet  with  you 
and  discuss  Tambrands1  position  on  the  proposed  rule.  We 
would  not  object  to  FDA's  participating  in  such  a  meeting  if 
vou  so  desire."   (Emphasis  added)      (Letter  of  Steven  John 
Fellman  of  Loomis,  Owen,   Fellman  &  Howe,  Washington,  D.C.,  to 
S.  Jay  Plager,  May  10,  1989)     (See  Appendix  D) 

In  another  case,  OMB's  now-infamous  review  of  OSHA's 
Hazard  Communication  Standard,  business  interests  actually 
appealed  to  OMB  for  "regulatory  due  process"  through  the 
Paperwork  Reduction  Act.     Industry  coaxed  OMB  into  holding  a 
so-called  public  hearing  on  the  paperwork  requirements  in  the 
regulation.     The  hearing  consisted  of  19  trade  associations 
and  corporations  trying  to  weaken  the  rule  through  its 
paperwork  —  with  one  public  interest  group,  OMB  Watch, 
arguing  that  this  wasn't  allowable  under  the  Act.     The  U.S. 
Court  of  Appeals  for  the  Third  Circuit  subsequently  agreed 
with  OMB  Watch's  position  that  the  Act  does  not  give  OMB 
authority  to  interfere  in  the  substantive  rulemaking 
activities  of  agencies. 


189 


Testimony  of  Gary  D.  Bass,  Ph.D. 
July  25,  1989 
Page  13  of  24 


Another  related  problem  is  that  too  much  of  what  happens 
during  paperwork  review  is  not  documented  at  all.     Much  of 
the  negotiation  between  staff  at  the  agency  and  at  OKB  takes 
place  over  the  telephone.     The  content  of  these  conversations 
is  not  recorded  anywhere. 

For  example,  when  0MB  disapproved  the  paperwork  in 
OSHA's  Hazard  Communication  Standard  in  November,  1988  (when 
it  came  through  for  a  second  review) ,  the  decision  itself  was 
communicated  over  the  telephone  on  a  Saturday  by  the  0MB  Desk 
Officer  in  charge  of  the  review.     In  the  course  of  the 
conversation,  the  Desk  Officer  informed  the  Labor  Department 
official  involved  that  0MB  would  send  comments  explaining  the 
decision  later.     0MB  never  did.     (Monthly  Review.  January, 
1989,  p.  3) 

To  help  alleviate  these  problems,  Congress  needs  to  use 
the  reauthorization  process  to  tighten  several  parts  of  the 
Act.     For  example,  Desk  Officers  should  have  to  meet  tighter 
training  and/or  qualifications  requirements.     They  should 
also  have  to  adhere  to  stricter  logging  requirements  for 
outside  contacts.     0MB  officials  should  be  prohibited  from 
meeting  with  interested  parties  without  documenting  the  fact. 
0MB  should  also  not  be  allowed  to  hold  meetings  about  another 
agency's  substantive  work  without  that  agency  being 
represented.     0MB  Desk  Officer  should  also  not  be  able  to 
call  their  own  meetings  without  allowing  participation  by 
both  sides  of  an  issue. 


The  Process  Lacks  Public  Participation,  and  Therefore  Public 
Accountability 

What  we  don't  know,  we  can't  do  anything  about.  This 
simple  rule  applies  to  government  information  collection 
decisions  as  much  as  anything  else.     If  the  public  finds  out 
too  late  —  or  not  at  all  —  that  an  agency  has  submitted  a 
paperwork  proposal  to  0MB  for  review,  the  chance  to  comment 
is  lost.     For  this  reason,  how  agencies  and  0MB  publicize  the 
paperwork  clearance  process  is  vitally  important. 

Other  problems  with  the  paperwork  process  rest  in  its 
administration,  not  with  the  Desk  Officers  involved.  For 
example,  the  disorganization  of  0MB' s  public  docket  room 
impedes  public  participation  in  the  process.  Particular 
parts  of  files  are  often  not  available  because  they  are 
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buried  on  some  Desk  Officer's  desk.     It  can  take  weeks  for  a 
docket  librarian  to  track  down  information  from  a  file. 
Sometimes,  the  information  cannot  be  found  at  all. 

The  Act  currently  contains  fairly  specific  guidance 
about  how  the  public  is  to  be  involved  in  the  form-by-form 
paperwork  process.     Agencies  are  to  publish  a  notice  in  the 
Federal  Register  when  they  submit  information  collection 
proposals  to  0MB  for  review.     These  notices  typically  provide 
a  summary  of  the  proposal,  the  name  of  an  agency  person  to 
call  to  receive  the  entire  justification  package,  and  other 
information,  such  as  the  amount  of  time  the  agency  estimates 
it  takes  to  respond  to  the  request.     These  notices  typically 
also  include  the  name  of  the  agency  and  OMB  person  to  whom 
the  public  can  send  comments. 

As  clear-cut  as  these  public-notice  procedures  may  seem, 
the  actual  practices  of  agencies  and  OMB  are  much  more 
uncertain  and  inconsistent.     Despite  efforts  to  involve  the 
public  in  the  paperwork  process,   few  people  really  take 
advantage  of  their  right  to  comment.     Most  who  do  are  members 
of  select  interest  groups,   such  as  trade  associations  and 
small  businesses. 

A  cursory  examination  of  the  files  in  OMB's  public 
docket  room  reveals  few  letters  from  anyone  about  agency 
information  collection  proposals  under  review  —  except  for  a 
few  particular  collections,  such  as  the  1990  Census,  several 
OSHA  regulatory  requirements,  and  so  forth. 

There  are  several  reasons  why  there  is  not  greater 
public  participation.     First,  while  the  Act  gives  OMB  a 
deadline  for  making  its  paperwork  decisions,  the  public 
cannot  know  how  quickly  or  slowly  OMB  will  actually  reach  its 
decision.     For  example,  sometimes  OMB  take  the  full  90  days 
to  review  an  information  collection  request,  sometimes  it 
takes  less  than  30.     During  the  first  nine  months  of  1988, 
OMB  acted  on  about  8  percent  of  all  proposals  submitted  (155 
out  of  a  total  of  1,920)   in  under  3  0  days.     The  problem  is 
exacerbated  by  the  fact  that  some  agencies  save  up  their 
proposals,  publishing  them  every  Friday,   for  example,  instead 
of  as  they're  submitted. 

Second,  there  is  no  easy  way  for  the  public  truly  to 
know  what  an  agency  is  proposing.     The  Federal  Register 
notice  often  contains  little  more  than  the  technical ^name  of 
the  agency  proposal  and  a  technical  description  in  the  most 
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obfuscated  bureaucratese.  For  example,  here  are  a  few  titles 
from  this  month's  Federal  Register: 

■  information  Return  for  Publicly  Offered  Original  Issue 
Discount  Instruments; 

■  Request  for  Reconsideration  Disability  Cessation 

■  Prohibited  Transaction  Class  Exemption; 

■  Recordkeeping  and  Disclosure  Requirements  for  Federal 
Regulations  B,  E,   Z,  and  M;  and 

■  Unemployment  Insurance  Automation  Support  Account  Field 
Memorandum. 

Most  often,  the  public  cannot  even  tell  what  it  is 
about.     As  a  result,  the  public  must  call  the  agency  for  a 
copy  of  the  proposal  submitted  to  OMB.     These  packages  take, 
on  average,  around  a  month  to  arrive  from  the  agency  and  are 
daunting  in  their  complexity.     By  the  time  someone  has 
received  the  agency  packet  and  tried  to  understand  what  the 
agency  is  proposing,  most  often  the  OMB  decision  has  been 
made  —  whether  the  person  actually  knew  that  he  or  she  could 
comment  to  OMB. 

And  in  the  last  eight  years,  OMB  has  only  once  published 
its  own  Federal  Register  paperwork  notice  explaining  issues 
it  would  address  during  its  review.     That  was  on  August  25, 
1987,  and  involved  the  Dress  Rehearsal  for  the  1990  Census. 
Earlier  that  month,  the  Joint  Economic  Committee  had  called  a 
hearing  to  look  into  OMB's  role  in  shaping  the  1990  Census. 
In  the  Federal  Register  notice,  OMB  for  the  first  time 
announced  a  public  comment  period,  with  a  specific  closing 
date,  and  described  its  concerns  over  the  proposed  Census 
form. 

Another  way  to  encourage  public  participation  and 
accountability  is  to  hold  public  meetings  about  paperwork 
proposals  or  the  paperwork  process  in  general.     Yet  OMB  has 
only  held  four  such  meetings  in  the  last  eight  years,  three 
of  which  were  held  at  the  behest  of  the  industry  affected. 

OMB  has  even  passed  up  opportunities  to  hold  meetings  on 
proposals  that  have  generated  great  public  interest,  such  as 
the  Dress  Rehearsal  for  the  1990  Census.     The  proposal, 
submitted  to  OMB  by  the  Census  Bureau  in  July,   1987,  received 
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nearly  1,000  public  comment  letters.     When  questioned  by 
members  of  the  House  Select  Committee  ,on  Aging  about  the 
possibility  of  a  public  meeting,  however,  OMB  staff  replied 
that  they  did  not  hold  one  because  they  were  not  "sure  anyone 
wanted  to  meet  with  us."   ("The  1990  Census:     Can  We  Count  On 
It?,"  a  hearing  by  the  House  Select  Committee  on  Aging  and 
its  Subcommittee  on  Housing  and  Consumer  Affairs,  February 
24,  1988). 

The  Act  also  contains  a  "public  protection"  clause.  The 
idea  behind  that  was  to  increase  agency  compliance  by  giving 
the  public  an  enforcement  role.     People  do  not  have  to 
respond  to  agency  requests  for  information  if  the  request 
does  not  display  an  OMB  control  number.     The  idea  was  that 
the  prospect  of  people  legally  ignoring  government  requests 
for  information  would  give  agencies  the  incentive  to  comply 
with  the  Act's  requirements.  We  support  this  principle,  which 
can  great  aid  the  public. 

But  the  1986  reauthorization  of  the  Act  eliminated  the 
distinction  between  regulatory  and  nonregulatory  paperwork, 
so  now  this  clause  applies  also  to  regulations  —  decisions 
that  have  gone  through  APA  rulemaking.     This  sets  up  a 
bizarre  situation  where  even  criminals  can  get  off  scot-free 
because  there  is  no  OMB  control  number  on  a  regulatory  form. 

For  example,  earlier  this  year  the  9th  Circuit  Court  of 
Appeals,   in  United  States  v.  Bruce  Smith  (9th  Circuit,  No. 
87-3020,  866  F2d  1092) ,  reversed  a  criminal  conviction 
because  the  project  plan  for  an  Alaskan  mining  claim,  which 
was  to  be  filed  (and  was  not  completed) ,  did  not  have  OMB 
control  number.     As  a  result,  even  the  party  guilty  of  a 
felony  for  not  complying  with  the  regulation  was  found  not 
guilty  simply  because  the  paperwork  requirement  did  not 
contain  a  paperwork  control  number. 

Another  accountability  problem  is  that  federal  agencies 
have  no  real  recourse  for  OMB  decisions  they  do  not  support. 
There  is  no  formal  opportunity  for  agencies  to  appeal  OMB 
decisions.     Only  independent  regulatory  agencies,   such  as  the 
Federal  Trade  Commission,  through  a  majority  vote  of  its 
members,  can  override  0M3. 

So  once  OMB  makes  a  paperwork  decision,  agencies  have 
little  recourse  if  they  are  unhappy  with  it.     They  can  always 
resubmit  the  proposal  with  changes  OMB  suggests,  but 
sometimes  even  this  gets  nowhere.     And  when  it  does,  the 
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changes  can  totally  alter  what  information  is  actually 
collected. 

The  public,  as  well,  has  no  opportunity  to  appeal  OKB 
decisions  they  do  not  support,  short  of  getting  Congress 
involved.     While  it's  important  for  Congress  to  be  concerned 
about  particularly  significant  or  controversial  paperwork 
decisions,   it  needs  more  of  an  opportunity  to  take  a  broader 
policy-oriented  oversight  approach  to  0MB' s  activities 
instead  of  fixing  problems  generated  by  specific  0MB 
decisions. 

To  alleviate  these  problems,  the  reauthorization  process 
should  address  several  improvements  in  this  area.  First, 
methods  for  greater  public  participation  need  to  be 
institutionalized.     Your  bill  should  institute  a  defined 
public  comment  period  of  30  calendar  day  for  paperwork 
proposals.     0MB  should  also  be  encouraged  to  publish  more 
Federal  Register  notices  explaining  its  concerns  and 
questions  about  particular  information  collection  proposals. 

In  their  notices,  agencies  should  be  required  to  use 
more  understandable  language  in  their  Federal  Register 
notices.     They  should  also  be  required  to  respond  within 
certain  time  limits  to  public  requests  for  information 
collection  submissions  made  to  0MB. 

0MB  should  be  required  to  hold  more  public  hearings  as 
part  of  its  day-to-day  paperwork  responsibilities.     If  0MB 
cannot  on  its  own  find  a  way  to  increase  the  frequency  of 
these  types  of  meetings,  Congress  should  set  a  standard  for 
0MB  hearings  and  hold  the  agency  to  it.     Not  only  should 
these  hearings  explore  specific  proposals,  but  also  they 
should  seek  public  opinion  about  particular  agencies'  total 
collections,   federal  information  collection  policies  in 
general,   and  so  forth. 

Your  bill  should  also  create  an  appeals  process  whereby 
agencies  can  appeal  OKB  paperwork  decisions.     Any  appeal 
process  should  be  open  to  the  public  and  on  the  record. 
During  the  appeals  process  for  regulatory  paperwork,  agencies 
should  be  permitted  to  proceed  until  otherwise  notified. 

Congress  should  also  eliminate  the  Act's  prohibition 
against  judicial  review  of  0MB  regulatory  paperwork 
decisions.     In  the  reauthorization's  legislative  history, 
Congress  should  emphasize  that  paperwork  clearance  decisions 
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are  not  simply  internal  management  cr  housekeeping  matters  to 
which  courts  should  simply  defer  to  OMB. 

Congress  should  also  tighten  requirements  for  the  filing 
of  documents  in  0KB 1 s  public  docket  room.     In  addition,  0KB 
should  be  required  to  keep  a  log  identifying  where  official 
documents  are  if  they're  not  in  the  file. 

Finally,  the  so-called  "public  protection"  clause  should 
not  apply  to  regulatory  paperwork. 


REGULATION 

OMBVs  Long  Reach  Into  Regulations 

Over  the  last  eight  years,  the  White  House,   through  OHB, 
has  taken  a  controlling  interest  in  agency  regulations  — 
literally.     Federal  agencies  can't  undertake  any  regulatory 
or  pre-regulatory  activity  without  clearance  from  OMB  under 
two  Executive  Orders  with  expressly  that  purpose.  In 
addition,   OMB  has  used  the  Paperwork  Reduction  Act  as  a  third 
opportunity  for  regulatory  review  when  the  regulation  in 
question' contains  paperwork,   such  as  a  reporting  or 
recordkeeping  requirement. 

Many  of  the  same  OMB  staff  who  conduct  paperwork  reviews 
are  also  responsible  for  reviewing  all  federal  agency 
regulations,   in  accordance  with  E.O.s  12291  and  12498,  signed 
in  1981  and  1985  respectively.     Agencies  cannot  undertake  any 
activity  that  might  possibly  lead  to  rulemaking  or  publish 
regulations  unless  they  have  clearance  from  OMB  to  do  so. 
E.6.   12498  requires  OMB  to  analyze  agency  activities  for 
consistency  with  the  President's  policies  and  priorities; 
Z.O.   12291  requires  that  the  benefits  of  a  regulation 
outweigh  its  costs,  with  OMB  having  the  final  say-so.  (Note: 
VThile  E.O.  12291  does  not  actually  give  OMB  approval  or 
disapproval  authority,  the  fact  that  OMB  can  delay  a 
regulation  indefinitely  from  being  published  does  give  0M3 
virtual  veto  power.) 

0M3  has  used  the  power  in  these  orders  to  change  or  halt 
regulations.     The  list  of  offenses  is  long  and  well-known: 
asbestos,   grain  dust,   and  underground  storage  tanks  for 
dangerous  chemicals  to  name  only  a  few.     Right  now,  0M3  is 
tampering  with  regulations  that  would  require  uniform 
labeling  of  tampons  to  protect  menstruating  women  from  Toxic 
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Shock  Syndrome.     For  some  regulations,  OKB  is  nothing  more 
than  a  black  hole  —  the  rules  go  in  but  they  never  come  out. 

While  reviewing  agency  regulations,   0MB  has  met  off- 
the-record  with  industry  representatives  with  substantial 
interest  in  the  scope  of  particular  regulations,   changed  the 
way  agencies  evaluate  the  costs  and  benefits  of  regulations, 
and, imposed  ideological  imperatives  on  agencies.  Another 
significant  problem  with  the  regulatory  review  process  is 
that  0MB' s  actions  and  decisions  are  generally  out  of  public 
sight  because  they  are  not  part  of  the  agency  rulemaking 
record.     In  fact,  many  of  0KB 's  regulatory  actions  occur 
without  any  documentation  at  all. 

But  regulatory  review  under  the  two  Executive  Orders  is 
not  always  0MB' s  only  route  into  the  substance  of  rulemaking. 
When  regulations  call  for  information  to  be  collected,  for 
example,  in  the  form  of  recordkeeping  or  reporting 
requirements,  0MB  gets  to  review  the  regulatory  paperwork. 
Its  paperwork  review  can,  and  often  does,   subject  the  entire 
regulation  to  re-review  if  the  paperwork  is  an  essential  part 
of  the  regulation.     0MB  has  been  particularly  tough  on  OSHA 
in  this  regard. 

For  example,  within  four  months  last  year,  0MB  brought 
OSHA  work  on  three  regulations  to  a  dead  halt  by  preventing 
the  agency  from  collecting  information.     The  regulations  were 
to  protect  workers  from  exposure  to  bloodborne  diseases  (see 
below) ,  three  asbestos-like  minerals  (actinolite,  tremolite, 
and  anthophyllite;  Monthly  Review.  January,   1988,  p.   5),  and 
lead  (Monthly  Review,  March,   1988,  p.  6). 

Over  the  last  eight  years,  0MB  has  used  the  Act  to 
stifle  regulatory  efforts  on  a  variety  of  fronts  —  before, 
during,  and  after.     But  nowhere  has  it  been  more  successful 
than  with  OSHA. 

0MB  Interference  Before  Rulemaking;     Bloodborne  Diseases 

In  January,  1988,  OSHA  submitted  for  0MB  review  a  survey 
to  collect  information  on  occupational  exposure  to  bloodborne 
diseases,  such  as  AIDS  and  Hepatitis  B.     In  addition  to 
gathering  preliminary  information  about  the  types  of 
precautions  already  in  place  in  hospitals,  funeral  homes, 
rescue  squads,  and  so  forth,  OSHA  wanted  economic  information 
so  it  could  begin  to  do  the  cost-benefit  analysis  for  the 
proposed  rule,  as  required  under  E.O.  12291.     0MB,  however, 
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refused  to  approve  the  survey,   forcing  OSHA  to  withdraw  it  in 
mid-March.      (Monthly  Review,  April,    19S8,   pp.    5-6)  (Note: 
The  survey  finally  won  approval  in  May,    1989  — -  but  too  late 
to  be  useful  in  the  rulemaking  process.      (Monthly  Review, 
June,    1989 ,   p.   5) ) 

The  fact  of  the  matter  is  OMB  didn't  want  OSHA  to 
regulate  in  this  area  at  all.     Instead  of  issuing  a  temporary 
standard,   as  several  labor  unions  had  requested,  OSHA 
published  an  Advance  Notice  of  Proposed  Rulemaking  (ANPRM) 
for  "a  full  airing  of  the  issues  through  the  public  comment 
process."    (52  FR  45438,   November  27,    1987)     In  reviewing  the 
contents  of  the  ANPRM   (under  E.O.    12291),   OMB  added  a 
paragraph  changing  the  notice's  intent  from  inviting  comments 
about  what  a  standard  should  look  like  to  whether  there 
should  be  a  standard  at  all. 

Later,   OMB  forced  OSHA  to  change  rulemaking  deadlines  it 
had  set  in  the  semiannual  Regulatory  Agenda  published  in  the 
Federal  Register.     In  the  October,   1987,  Regulatory  Agenda, 
OSHA  said  it  would  publish  a  proposed  rule  by  October,   1988  ; 
in  the  April,   1988,  Regulatory  Agenda,   OMB  changed  that  date 
to  "undetermined."  The  proposed  rule  didn't  see  light  outside 
OMB  until  May  30,    1989.     OMB  has  still  not  cleared  it 
paperwork  requirements. 

OMB  Interference  Purina  Rulemaking:     Refueling  Emissions 

In  July,   1987,   EPA  published  in  the  Federal  Register  a 
proposed  rule  to  require  car  manufacturers  to  put  devices  on 
their  cars  that  would  capture  vapors  emitted  during  refueling 
before  they  reached  the  atmosphere   (52  FR  31162) .     At  the 
same  time,  the  agency  sent  the  proposal's  reporting 
requirement  to  OMB  for  review  under  the  Act. 

There,   Desk  Officer  Nicolas  Garcia  disapproved  it,  going 
as  far  as  to  question  the  wisdom  underlying  the  regulatory 
decision.     In  his  disapproval,  Garcia  focused  on  questions, 
such  as  safety  and  cost-effectiveness,  that  went  to  the  root 
of  the  regulatory  decision.      (Monthly  Review,  August,  1987, 
pp.   9-11)      (Note:     What ' s  more,  Garcia  based  his  arguments  on 
a  study  conducted  for  motor  vehicle  manufacturers  by 
Multinational  Business  Services,  whose  director,  Jim  Tozzi, 
is  a  former  high-ranking  OIRA  official.) 
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OKB  Interference  After  Rulemaking  (At  the  Final  Rule 
Stage) :  Formaldehyde 

Through  the  Act,  OMB  has  reached  into  regulations  even 
at  the  final  rule  stage.     For  example,  OKB  changed  the 
substance  of  OSHA's  regulation  governing  worker  exposure  to 
the  chemical  formaldehyde  when  reviewing  its  paperwork 
requirements.     In  February,   1988,  OKB  disapproved  any  "hazard 
communication  requirements  which  go  beyond  those  contained 
in"  OSHA's  generic  Hazard  Communication  Standard.  (Monthly 
Review.  Karch,  1988,  pp.  8-9) 

The  words  seem  harmless  enough,  but  read  the  fine  print 
and  you  discover  that  OMB's  action  actually  deleted  sections 
of  the  rule  that  would  have  required  employers  to  communicate 
to  workers  that  formaldehyde  is  a  potential  carcinogen  and  to 
label  it  as  such.     The  decision  cut  straight  to  the  core  of 
an  agency's  substantive  decision-making  authority. 

OMB  has  also  used  the  Act  to  get  around  court  orders 
imposed  on  other  agencies.     Again,  take  an  example  from  OSHA, 
this  time  its  now-infamous  Hazard  Communication  Standard. 
OMB  interfered  in  the  rulemaking  process  —  to  expand  the 
Standard  into  the  non-manufacturing  sector  —  despite  a  court 
order  directing  OSHA  to  act.     As  already  mentioned,  OMB's 
interference  is  now  the  subject  of  a  case  the  Supreme  Court 
will  hear  next  fall. 

To  prevent  abuses  like  these,  the  first  thing  we 
recommend  is  that  E.O.s  12291  and  12498  be  rescinded. 
Congress  should  set  specific  procedures  and  criteria  for 
executive  branch  regulatory  reviews.     While  Congress  works  on 
this  broader  initiative,  it  should  take  immediate  action  to 
halt  regulatory  review  through  the  Paperwork  Reduction  Act 
and  to  provide  greater  accountability  for  existing  OMB 
regulatory  review  activities. 

To  do  that,  new  procedural  safeguards  need  to  be  put 
into  the  law.     OMB  should  be  required  to  document  all 
communications,  written  and  oral,  with  governmental  and  non- 
governmental entities  about  a  rulemaking  under  review,  as 
part  of  the  public  record.     OMB  should  keep  a  public  log, 
much  like  the  one  for  paperwork,  that  documents  the  name  of 
the  proposed  regulation,  the  agency  submitting  it,  the  date 
of  submission  to  OMB,  date  of  any  OMB  action  on  the  proposal, 
the  action  taken,  and  why.     The  OMB  public  docket  should  also 
contain  copies  of  all  agency  draft  submissions,  written 
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explanations  of  OMB's  decisions,   and  copies  of  all 
communication . 

In  addition,   regulatory  reviews  should  not  be  done  by 
the  same  people  who  review  information  collection,  handle 
statistical  policy  and  coordination,   and  coordinate 
information  resources  management  functions.     This  creates  an 
overwhelming  workload,   an  impossible  array  of  skills,  and 
opportunity  for  potential  abuse. 

Your  bill  should  reinstate  the  distinction  between 
regulatory  and  non-regulatory  paperwork  —  a  truly  important 
distinction.     As  the  Act  stands  now,  OMB  can  force  the  review 
of  regulatory  paperwork  whenever  it  pleases  and  impose  the 
equivalent  of  regulatory  sunset  by  withholding  paperwork 
approval.     Instead,  once  approved  by  OMB,  agencies  should 
report  to  Congress  on  their  regulatory  paperwork  and  the 
necessity  for  it.     OMB  and  the  public  should  also  have  the 
opportunity  to  comment  on  the  agency  assessments.     The  intent 
is  to  limit  OMB's  ability  under  the  Act  to  circumvent  the 
Administrative  Procedure  Act. 


DISSEMINATION 

Dissemination  —  The  Other  Half  of  the  Information  Equation 

Simply  put,  OMB's  past  guidelines  for  disseminating 
government  information  have  been  inadequate.     Over  the  last 
eight  years,  OMB  has  treated  information  dissemination  as  if 
it  were  not  a  government  responsibility  at  all  —  casting  it 
into  the  hands  of  the  private  sector. 

Indeed,  OMB's  Circular  A-13  0,   "Management  of  Information 
Resources,"  calls  for  the  government  only  to  disseminate 
information  that  would  not  "duplicate  similar  products  or 
services  that  are  or  would  otherwise  be  provided  by"  the 
private  sector.     Its  overall  narrow-minded  focus  on 
privatizing  information  functions  and  lack  of  sensitivity  to 
federal  agency  responsibilities  has  caused  mistrust  and 
anger. 

Part  of  the  problem  may  stem  from  the  fact  that  the  1980 
Act  mentions  the  word  "dissemination"  only  twice;  the  1986 
reauthorization  added  the  word  in  four  more  places. 
Nevertheless,  those  places  are  in  critical  sections:  1) 
three  times  in  the  purpose  (Section  3501) ;  2)   in  the 
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definition  of  "information  resources  management"  (Section 
3502(13));  3)   in  the  OKB  Director's  authority  and  functions 
(Section  3504(a));  and  4)  as  part  of  federal  agency 
responsibilities  (Section  3506(c)(6)). 

We  concur  that  dissemination  is  an  important  part  of  the 
information  life  cycle  —  and  cannot  be  ignored  when  mandated 
to  deal  with  information  resources  management.     Our  position, 
however,   is  leavened  by  not  wanting  to  give  OMB  operational 
review  of  agency  dissemination  products  and  services. 

Recently,  OMB  has  taken  steps  to  change  its  direction. 
In  January,  0MB  had  published  a  revision  to  Circular  A-13  0 
that  proved  quite  controversial.     A  few  weeks  ago,  OMB 
withdrew  the  revision  (June  15  Federal  Register,  p.  25554) . 
In  an  excellent  discussion  of  the  comments  received  on  the 
January  proposal,  OMB  outlined  a  complete  revision  of  the 
Circular.     0MB' s  new  position  repudiates  any  intention  to 
make  OMB  an  Information  Czar  to  control  government 
information  operations,  affirms  the  role  of  agencies  to 
develop  information  dissemination  activities,  and  proposes 
concrete  changes  to  decentralize  information  management.  OMB 
should  be  applauded  for  its  reversal  of  previous  policies, 
which  would  only  have  led  to  micro-management  of  agency 
information  activities. 

OMB's  announcement,  however,  is  not  final  —  it's  only  a 
general  framework  for  policy  making.     OMB  could  decide  at  any 
time  to  revert  to  its  old  policy  direction.     For  precisely 
this  reason,  we  think  that  Congress  needs  to  set  more 
specific  direction  in  this  area  in  the  Act.     Your  legislation 
should  affirm  the  responsibility  of  agencies  to  disseminate 
information  and  prescribe  limits  on  OMB's  authority.     The  OMB 
June  announcement  would  be  a  good  guidepost  on  which  to  start 
the  debate. 

Another  problem  with  information  dissemination  is  that 
our  printing  laws  have  not  kept  pace  with  the  times, 
particularly  as  we  have  moved  into  the  electronic  information 
age.     Any  OMB  plans  for  disseminating  information  inevitably 
overlap  with  our  printing  laws,  which  vest  in  the  Government 
Printing  Office  (GPO) ,  a  quasi-legislative  office,  the 
responsibility  for  disseminating  print  materials.  Should 
agencies  be  required  to  disseminate  all  information, 
regardless  of  format,  through  GPO?    Or  should  they  be 
permitted  to  disseminate  without  going  through  GPO?  Should 
GPO  become  an  executive  branch  agency?    Will  federal 
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depository  libraries  serve  as  a  safety  net  for  public  access 
to  government  information?     These  are  questions  that  Congress 
needs  to  answer. 

Unfortunately,   for  Congress,   answering  these  questions 
will  not  be  easy.     Not  only  must  you  deal  with  a  variety  of 
constituencies,  but  also  you  have  no  single  committee 
structure  to  address  information  policy.     As  a  result,  there 
is  fragmentation  and  competing  interests.     Congress  really 
must  do  something  about  this. 

Even  if  Congress  were  to  work  out  its  problems,  we 
admittedly  do  not  have  an  ultimate  solution  for  reworking 
government  printing,  publishing,   and  other  dissemination 
operations.     The  Office  of  Technology  Assessment's  (OTA) 
Informing  the  Nation  does  a  very  good  job  of  setting  out  the 
issues  and  possible  solutions.     But  we  cay  say  very  assuredly 
that  as  information  functions  are  revolutionized  by 
technology,   the  government  needs  a  more  comprehensive 
management  framework  for  information  dissemination.     We  see 
no  current  realistic  alternative  to  the  concepts  of 
information  resources  management  as  spelled  out  in  the 
Paperwork  Reduction  Act.     To  the  extent  the  Act  can  be 
strengthened  and  made  more  explicit  in  this  regard  ,   ii  can 
assist  agencies  in  moving  forward  into  the  electronic  age. 

We  hope  this  Committee  will  articulate  a  more 
comprehensive  set  of  findings  and  purpose  for  the  Act  and  for 
setting  out  principles  that  can  improve  the  management  of 
information  dissemination,  particularly  in  an  electronic  age. 
We  do,  however,  hope  that  you  will  not  grant  enforcement 
power  to  0K3  —  further  operational  control  that  OKB  simply 
cannot  and  should  not  attempt  to  exercise. 

Thank  you,  Representative  Conyers  and  esteemed  members 
of  this  subcommittee,  for  inviting  me  to  testify  today.  We 
look  forward  to  working  with  you  on  legislation  to  fix  past 
problems  created  by  the  Paperwork  Reduction  Act  and  to  create 
r.ew  opportunities  to  harness  the  electronic  information  age 
in  meeting  the  public's  right  to  know. 
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March  24,  1988 


TO: 


Bryant 


FROM: 


Kike 


RE: 


Charter,  Rural,  and  Intercity  Bus  Survey 
(B-500,  B-531) 


The  following  dates  apply  to  the  submission  of  the  OK3  approval 
package  for  this  form: 


We  called  DOC  at  the  end  of  the  OMB  9  0-day  review  period  to 
inquire  about  the  status  of  the  package  and  were  told  that  no 
decision  had  been  made.     On  3/23/89,  Margaret  Woody  advised 
Nancy  that  OMB  was  giving  the  Bureau  two  choices  on  this 
package:     withdraw  it,  or  they  would  disapprove  it.     We  learned 
that  Margaret  had  passed  this  information  to  Tom  Zabelsky  on 


Neither  DOC  nor  OMB  contacted  OMSD  about  this  package  during 
the  period  3-6/89  -  3/23/89.     We  called  DOC  and  Business 
several  times  and  were  told  by  Tom  Zabelsky  and  Jim  Aanestad 
that  OMB  personnel  were  discussing  the  survey  with  Chuck  Waite 
and  Howard  Hamilton,  who  felt  if  we -pushed  for  an  answer,  the 
answer  would  be  no.     Consequently,  Business  Division  instructed 
OMSD  not  to  badger  DOC  or  OMB  for  a  decision.      (This  is  the 
second  time  we  have  submitted  this  survey  to  OM3  for  approval; 
they  previously  disapproved  it  on  5/4/88.) 

'Tom  Zabelsky  told  Nancy  this  morning  that  Census  will  not 
withdraw  the  form.     It  will  be  interesting  to  see  when  OMB 
dates  the  disapproval. 

.5  CFR  Part  1320.12(c),  as  amended  5/10/88  states: 

"If  0M3  fails  to  notify  the  agency  of  its  approval, 
disapproval,  or  extension  of  review  within  the  60-day 
period  (or  90-day  period  if  notice  of  an  extended  review 
has  been  given),  the  agency  may  request,  and  OMB  shall 
assign  without  further  delay,  a  control  number,  which 
shall  be  valid  for  not  more  than  one  year. " 


TO  DOC:  11/14/88 
TO  OMB:  12/06/88 
FRN  PUB:  12/12/88 


3/17/89. 
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December  7,  1987 

SEW  \Of.K,  V£M    IOU  IWIC 


Ms.    Francine  Picoult 
OMB  Desk  Officer 

New  Executive  Office  Building,   Room  3228 
Washington,    DC  20503 

Dear  Ms.  Picoult, 

I  would  like  to  confirm  our  conversation  of  last  week 
regarding  mandatory  reporting  for  Census  3ureau  reports 
MQ22T-Broadwoven  Fabrics   (Gray)   Survey,   and  MQ22Q-Carpet 
and  Rugs  Survey,   and  I  would  like  to  reiterate  some  comments. 

As  we  discussed,   and  as  was  confirmed  by  Carl  Hall, 
controller  of  the  Carpet  and  Rug  division  of  Fieldcrest 
Cannon  Inc. ,   the  textile  industry  is  solidly  supportive  of 
mandatory  reporting  for  these  surveys.     Mandatory  reporting 
will  insure  more  accurate  monitoring  of  domestic  industry  data 
not  only  for  marketing  decisions  by  our  management,   but  also, 
more  importantly,   for  quick  action  by  Government  trade  official 
in  implementing  our  bilateral  trade  agreements.     There  can  be 
no  language  strong  enough  to  declare  the  importance  of  these 
aspects  of  this  data  collection  by  the  Census  3ureau.     But  if 
the  logic  of  this  argument  is  not  enough,   then  the  fact  that 
the  Congress  of  the  United  States  considered  this  so  important 
as  to  pass  legislation  requiring  mandatory  reporting  for  tex- 
tiles and  apparel  should  surely  make  its  necessity  clear.  It 
is  inconceivable  that  the  Office  of  Management  and  Budget  would 
call  into  question  the  sense  of  the  Congress  on  a  piece  of  leg- 
islation so  recently  passed.     As  you  are  aware,  this  Congress- 
ional action  came  after  strong  favorable  testimony  by  industry 
trade  associations,    labor  unions  and  the  International  Trade 
Administration  of  the  U.S.   Department  of  Commerce.     There  is  no 
question  cf  any  indiscretion  by  the  Census  Bureau  in  requesting 
this  mandatory  reporting,   indeed  the  Bureau  would  have  been  re- 
miss if  it  had  nor  requested  mandatory  reporting  in  the  face  cf 
such  strong  support  by  the  textile  and  apparel  industry  and  the 
government . 

The  information  in  bo~h  of   -hese  reports,    the  MQ22T  and 
M022Q,    is  already  required  by  law  on  an  annual  basis.  It 
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will   be  no  significant   ccst  burden  to  respond   to  these  reports 
on  a  quarterly  basis,    since  the  data   collection  methods  are 
already  in  place.      The  greatest   cost   to  the  industry  conies  in 
all   the  unnecessary  repetition  of    justification   for  these  pro- 
grams that  have  had  previous  Congressional  and   i nd u s t ry-vi de 
approval . 

I   gladly  offer  my  comment's  on   this   issue,    and  will  con- 
tinue to  welcome  open-minded  inquiries   concerning   issues  that 
affect  my  company  and  our  industry.      It   is  my  fear,  however, 
that  the  Office  has  already  made  its  decision  in  this  matter, 
and  has  polled  members  of  the  industry  seeking  justification 
for  a   negative   finding,    rather   than   impartial  investigation. 
The   textile   industry  believes   the   necessity   for  mandatory 
quarterly  reporting  for  the  MQ2 2T-Eroedwoven  Fabrics  (Gray) 
Survey  and  MQ22Q-Carpet  and  Rug  Survey  is   clearly  evident  and 
urges  the  Office  of  Management  and  Budget  to  approve  this  man- 
datory quarterly  reporting. 

Very  truly  yours, 

Julia  M.  McClure 
Market  Research  Analyst 

cc:   Carl  Kail,   Carpet  and  Rug  Division 
Fieldcrest  Cannon  Inc. 
Carlos  Moore,  American  Textile 
Manufacturers  Institute 
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To:  Files 

Fr:     David  Plocher 

Dt:     July  11,  1989 

Re:     OIRA  Review  of  Tampon  Labeling 


OIRA  official  Dick  Eisinger  called  me  today  to  deny  that  he 
had  ever  visited  a  tampon  manufacturer,   as  I  claimed  at  the 
July  7th  meeting  with  OIRA  staff  and  House  Government 
Operations  Committee  staff. 

Mr.   Eisinger  was  not  at  that  meeting   (attending  from  OIRA 
were  Jim  MacRae,   Hermann  Habermann,   Franklin  Reeder,   and  Jeff 
Hill) .  He  intimated  that  MacRae  was  caught  unaware  by  the 
statement  and  later  called  him  onto  the  carpet  for  it.  Mr. 
Eisinger  told  me  that  he  never  went  to  any  tampon 
manufacturing  plant,  and  that  his  only  contact  with  any 
tampon  manufacturer  would  have  been  when  one  called  to 
inquire  of  the  matter's  status,  although  he  could  not  say  for 
sure  if  one  had  actually  called  him. 

I  told  Mr.  Eisinger  that  I  could  not  say  off  the  top  of  my 
head  who  told  me  of  his  visit  to  the  tampon  facility,  but 
that  I  would  check  into  it,   and  in  any  event,  would  never 
mean  to  say  anything  untrue,   and  am  sorry  for  any  difficulty 
I  may  have  caused  him,   if  the  statement  was  untrue. 

Checking  the  files  I  found  that  OMB  Watch  made  the  following 
statement  in  the  chronology  attached  to  Gary  Bass'  testimony 
(p.  A-3)  before  the  Senate  Subcommittee  on  Government 
Information  and  Regulation  on  June  16,  1989: 

"October  14,   1988  —  OIRA  official  Richard  Eisinger 
tells  OMB  Watch  that  he  visited  a  tampon  manufacturer. 
The  visit,  he  says,  convinced  him  that  standardization 
of  terms  would  put  that  manufacturer  at  a  competitive 
disadvantage,   as  well  as  impose  undue  expenses  on  all 
manufacturers. " 

Looking  further,   I  found  a  note  in  the  files  written  by  Sara 
Kole  on  October  14,   1988,  which  says  in  part: 

"Very  interesting  conversation  with  Dick  Eisinger  today. 
He  sought  me  out  specifically  to  "set  me  straight'  about 
the  tampon  proposal.   I  had  called  him  yesterday  and 
didn't  realize  he  returned  my  call.  This  is  what  he 
said:  1)  He  was  sorry  that  some  of  the  documents  in  the 
file  had  been  lost  but  he  gave  me  a  draft  submission.  2) 
[He]  explained  that  OMB's  view  had  prevailed  re  the 
terms  being  standardized.  Reasons:  He  went  to  "unsaid1 
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r.anuf acturer  and  talked  with  them.   Because  of  the 
decrease  in  competition  that  manufacturer  would  face  if 
forced  to  comply  with  standardized  terms  that  would 
correspond  10  ranges  manufacturer  would  lose  out  big 
time." 

According  to  the  note,   the  conversation  too}:  place  in  the 
OIRA  docket  room.   Sara  surmised  that  Eisinger  went  to 
Playtex,   because  these  arguments  are  similar  to  the  ones  the 
company  had  been  making  in  comment  letters. 

Sara  is  presently  on  route  to  Alaska  for  a  two-week  vacation. 
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Kemo  To  the  File 
From:  Audrey  Evans 
Date:  7/12/89 

vrhen  David  Plocher  mentioned  to  me  that  Dick  Eisinger  had 
called  regarding  the  clcim  that  he  had  visited  a  tampon 
company  about  the  tar.pon  labelling  case,   I  told  him  rhat  I 
r.yself  had  heard  Dick  Eisinger  refer  to  something  along  those 
lines.     Below,   I  recount  my  experience  with  the  matter. 

According  to  my  recollection,   in  the  fall  of  1988,   while  Sara 
Kole  and  I  were  reviewing  files  in  the  0H3  Docket  Room,  Dick 
Eisinger  entered  and  approached  us,   initiating  conversation 
on  the  tampon  labeling  issue.     Ky  impression  was  that  he  was 
excited  and  even  seemed  defensive  about  his  decision  on  the 
case.     Ke  explained  to  us  that  he  went  to  a  tampon  company 
and  met  with  officials  there.     I  can't  remember  his  exact 
words,  but  it  was  clearly  akin  to  "visit"  or  "tour"  and  I  had 
the  impression  that  he  was  referring  to  a  manufacturing 
facility  with  a  production  line  and  adjoining  offices.  In 
his  mind,   the  close-up  exposure  to  the  operation  of  the 
industry  seemed  to  help  justify  the  decision  on  the  case. 
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OM5  V7.7CK  INTERNAL  MEMO 


Memo  To  the  Files 
From :     Gwen  Rubinstein 
Date:     July  18,  1989 


I  spoke  to  Sara  Kole,  vho  is  in  Alaska  on  vacation,  on 
Friday,  July,   13,  about  her  recollection  of  a  conversation 
with  Dick  Eisinger  about  the  FDA's  proposed  tampon  labeling 
regulations.     The  purpose  of  my  call  was  to  determine  how 
sure  Sara  was  that  the  conversation  went  as  her  notes 
indicated. 

Sara  told  me  she  really  did  remember  the  conversation 
and  that  Dick's  attitude  was  "I  know,   I  was  there.   I've  been 
there  and  checked  it  out."  She  said  she  thought  his  telling 
her  that  was  weird  at  the  time. 

She  said  she  couldn't  conjure  up  Eisinger 's  exact  words 
but  remembered  that  he  said  something  to  the  effect  that  he'd 
visited  a  tampon  manufacturer.  She  said  she  was  99  percent 
sure  of  that. 
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Testimony  of  Gary  D.  Bass,  Ph.D. 
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May  10,   19  89 


Mr.  S.  Jay  PLsger 
Administrator 

Office  of  Management  and  Budget 
Room  246 

Old  Executive  Office  Building 
17th  and  Pennsylvania  Ave.,  N.W. 
Washington,  r.C.  20503 


Dear  Mr.  Placer: 

We  are  vr  iting  to  you  on  behalf  of  our  client,  Tambrands 
Inc.,  m&nuf  arrurer  of  TAMPAX  tampons.     Tambrands  manufactures  and 
markets  apprc ximately  60%  of  the  tampons  used  by  American 
women.     It  is   estimated  that  between  30  and  40  million  American 
women  are  regular  users  of  TAMPAX  tampons. 

In  Decenner  1988  ,  Tambrands  filed  comments  on  the  FDA's 
proposed  abscrbency  labeling  regulations.     Tambrands  supported 
the  FDA's  proposed  absorbency  ranges  and  standardized  letter 
designations,    provided  the  rule  also  permitted  the  continued  use 
of  the  terms   rf  absorbency  "regular",   "super"  and  "super  plus". 
Tambrands  fur -her  argued  that  such  terms  of  absorbency  should  be 
standardized  across  all  brands  to  enable  women  to  make  more 
meaningful  inrerbrand  comparisons  and  to  be  sure  they  were 
selecting  the   lowest  absorbency  tampon  that  meets  their  needs. 
This  position  was  generally  supported  by  the  organized  consumer 
groups  and  individual  consumers  commenting  on  the  rule. 

Any  abscrbency  labeling  rule  that  would  require  Tambrands  to 
make  significant  product  chances  or  that  would  eliminate  the  use 
of  the  terms   'regular",   "super"  or  "super  plus"  would  have 
serious  adverse  consequences  on  Tambrands  and  on  the  consuming 
public.     We       ulc  therefore  like  to  have  the  opportunity  to  nteet 
with  you  and   £ iscuss  Tambrands'  position  on  the  proposed  rule. 


Re:     Tampon  Absorbency  Labeling  Rule 
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vve  would  not  object  to  FDA's  participating  in  such  a  nieetins  if 

vou  so  desire.  /  /.>-\ 

//   ]  \ 
vc-rv  tri:. v  yours  , 

'    /"'    7  i 
LOOM  IS;,    O'rTEK ,   FELLMnK   o  HOV.T 

(ML, 
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cc:     Tair.brands  Inc. 


Page  B-2 


211 


Mr.  Conyers  [presiding].  Thank  you,  Mr.  Bass.  Thank  you,  Mr. 
Horton,  for  chairing  the  committee  in  my  absence.  We  now  have 
the  executive  director  of  the  Business  Council  on  the  Reduction  of 
Paperwork,  Mr.  Mark  Richardson,  before  us  for  the  final  testimony 
of  this  first  hearing  on  the  reauthorization. 

Now  this  organization  was  set  up  at  the  suggestion  of  President 
Roosevelt  in  1942  when  the  first  Federal  Reports  Act  was  passed. 
So,  I  would  be  interested  in  some  of  the  history  of  your  organiza- 
tion as  you  present  your  testimony.  Welcome  before  this  sub- 
committee. 

STATEMENT  OF  MARK  E.  RICHARDSON,  EXECUTIVE  DIREC- 
TOR, BUSINESS  COUNCIL  ON  THE  REDUCTION  OF  PAPER- 
WORK 

Mr.  Richardson.  Thank  you,  Mr.  Chairman.  Good  afternoon. 
BCORP  is  an  independent,  nonpartisan,  nonprofit  organization. 
Our  membership  includes  individual  citizens,  small  businesses, 
Fortune  500  companies,  universities,  professional  associations  and 
industrywide  trade  associations. 

Since  the  passage  of  the  Federal  Reports  Act  of  1942,  BCORP 
has  been  monitoring  and  participating  in  activities  associated  with 
implementing  Federal  efforts  to  maximize  the  effectiveness  of  Gov- 
ernment data  collections,  while  minimizing  the  burden  on  the  re- 
spondents. As  you  pointed  out,  Mr.  Chairman,  we  started  this  ef- 
fort in  1942  at  the  request  of  President  Roosevelt  and  were  at  that 
time  known  as  the  Advisory  committee  on  Government  Question- 
naires. 

We  were  deeply  involved  in  the  1973  amendments  to  the  Federal 
Reports  Act,  as  well  as  the  1974  creation  of  the  Commission  on 
Federal  Paperwork.  We  enjoyed  our  work  with  the  Commission  and 
with  it's  Chairman,  Congressman  Horton.  We  aided  in  the  work  of 
Senators  Chiles  and  Danforth,  Congressmen  Brooks  and  Horton  in 
the  framing  of  the  1980  Paperwork  Reduction  Act. 

We  were  proud  participants  in  President  Carter's  signing  cere- 
mony of  the  1980  Paperwork  Reduction  Act.  We  applauded  the 
1986  amendments,  carefully  crafted  by  Congressmen  Horton  and 
Brooks  and  Senators  Chiles  and  Roth  and  the  administration. 
Throughout  the  almost  50  years  since  the  passage  of  the  Federal 
Reports  Act,  our  purpose  has  remained  constant:  Let's  help  make 
government  work  better  by  minimizing  the  burdens  of  paperwork 
requirements  upon  the  public. 

Now,  unfortunately,  few  people  are  aware  of  the  immense 
amount  of  time  and  costs  that  the  public,  especially  small  business, 
are  forced  to  incur  in  complying  with  Federal  paperwork  require- 
ments— 13  billion  hours  in  1978  by  our  estimate,  or  the  equivalent 
of  6.5  million  persons  working  full  time  year  around.  This  is  twice 
the  number  of  hours  required  by  the  total  U.S.  Armed  Forces  for 
the  protection  of  our  Nation. 

Business'  share  of  respondent  time  is  63  percent  of  that  13  bil- 
lion, a  staggering  8.2  billion  at  a  cost  to  the  business  sector  of  $330 
billion  annually.  As  I  know  Congressman  Horton  will  recall,  his  Pa- 
perwork Commission  concluded  in  1978  that  the  cost  of  the  paper- 
work burden  may  exceed  $100  billion,  so  we're  now  looking  11 


212 


years  later,  Mr.  Chairman,  at  paperwork  burden  that  is  more  than 
three  times  greater  for  business  alone. 

Besides  business,  others  heavily  impacted  by  the  awesome 
amount  of  Federal  paperwork  and  its  attendant  costs  include  State 
and  local  governments,  universities,  members  of  the  agricultural 
sector  and  individuals  such  as  the  American  taxpayer  or  the  senior 
citizen  caught  in  the  paperwork  jungle  of  health  care  benefit  forms. 

Now,  I  will  try  to  point  out  what  I  think  is  most  important  to 
not  only  the  business  group,  but  all  those  other  groups  about  the 
Paperwork  Reduction  Act.  It  places  on  the  public  participation  in 
government  decisions,  an  enormous  sense  of  respect.  It  brings  to 
the  public,  an  opportunity  to  express  their  opinion. 

As  you  know,  under  the  Paperwork  Reduction  Act,  the  prime  re- 
sponsibility for  involving  the  public  rests  with  the  agencies.  It  is 
the  agencies  who  are  to  provide  the  Federal  Register  notices  of 
their  paperwork  and  recordkeeping  requirements,  and  I  would 
agree  with  Mr.  Bass  that  it,  indeed,  can  take  at  least  30  days  to 
get  agencies  to  give  the  notice.  It  is  the  agencies  who  are  required 
to  solicit  public  comment.  It  is  the  agencies  who  are  responsible  for 
providing  accurate  estimates  of  what  the  burden  of  proposed  infor- 
mation requests  will  be. 

It  is  the  agencies  who  must  evaluate  ways  to  meet  the  informa- 
tion needs.  With  those  responsibilities  in  mind,  Mr.  Chairman,  I 
have  reviewed  the  discussion  draft  provided  me  by  the  majority 
staff,  and  while  we  at  BCORP  have  not  had  time  to  develop  an  ex- 
haustive analysis  of  that  58-page  proposal,  I  have  examined  the  bill 
enough  to  share  a  few  initial  observations  with  you. 

I  know  you're  generous  enough,  Mr.  Chairman,  to  forgive  the  fact 
that  I  will  not  be  necessarily  praiseworthy  in  my  comments.  Taken 
as  a  whole  

Mr.  Conyers.  I  didn't  know  that. 

Mr.  Richardson.  Taken  as  a  whole,  the  discussion  draft  pro- 
poses to  overturn,  repudiate,  and  effectively  repeal  the  Paperwork 
Reduction  Act.  We  respectfully  request  that  this  committee  recon- 
sider going  forward  with  this  proposal.  As  Congressman  Horton 
can  attest,  the  history  of  the  Paperwork  Reduction  Act  has  been  a 
bipartisan  effort  from  the  passage  of  the  1942  Federal  Reports  Act 
to  his  Chairmanship  of  the  Paperwork  Commission  to  President 
Carter's  signing  of  the  1980  Paperwork  Reduction  Act  to  the 
amendments  made  to  that  act  in  1986. 

Throughout  this  time,  Congress  has  made  a  consistent  set  of  pol- 
icy choices  in  the  direction  of  maximizing  the  usefulness  of  infor- 
mation collections  sponsored  by  the  Government  and  minimizing 
the  burden  of  needed  information  requests  upon  the  American  pub- 
lic. If  this  discussion  draft  were  to  become  law,  there  are  a  number 
of  provisions  which  would  clearly  reverse  this  trend. 

Permit  me  to  site  four  examples,  if  I  may,  of  provisions  in  the 
discussion  draft  which  overturned  the  effective  language  in  the 
present  act;  one,  on  page  6,  lines  2  through  7,  the  proposed  lan- 
guage amends  the  definition  of  collection  of  information  to  exclude, 
quote,  ".  .  .  any  compilation,  maintenance  or  disclosure  of  infor- 
mation to  any  person." 

This  language  strikes  at  the  heart  of  what  is  at  stake  in  the  case 
discussed  here  previously  before  the  Supreme  Court.  Elizabeth 
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Dole,  the  Secretary  of  Labor  v.  the  United  Steel  Workers  of  America. 
Mr.  Nader's  organization,  Public  Citizen  and  the  United  Steel 
Workers  argue  in  their  brief  that  the  Paperwork  Reduction  Act  was 
never  intended  to  cover  disclosure  requirements. 

BCORP  finds  that  position  totally  at  odds  with  PRA's  legislative 
history.  In  our  amicus  brief,  which  I  would  like  to  submit  for  the 
record,  if  I  may,  Mr.  Chairman  

Mr.  Conyers.  How  long  is  it? 

Mr.  Richardson.  It's  

Mr.  Conyers.  It  looks  like  a  pretty  thick  document,  but  we'll  ac- 
cept it  into  the  record  anyway. 

[The  information  may  be  found  in  the  appendix.] 

Mr.  Richardson.  In  our  amicus  brief,  BCORP  joins  with  the  Jus- 
tice Department  in  presenting  the  view  that  disclosure  require- 
ments are  and  are  intended  to  oe,  covered.  Former  Senator  Lawton 
Chiles,  who  coauthored  the  act,  and  the  1986  amendments  with 
Congressman  Brooks  and  Horton,  also  submitted  an  amicus  brief 
and  I  have  a  copy  of  that  if  I  can  offer  it  into  the  record.  I  would 
like  to  submit  that  also  if  I  may,  Mr.  Chairman. 

Of  course,  Congress  can  change  its  mind,  but  BCORP  believes 
that  it  would  be  a  major  mistake  to  exempt  what  is  a  significant 
portion  of  the  federally  sponsored  information  collections  from  the 
public  participation  and  protection  provisions  of  the  act.  In  addi- 
tion, as  we  read  this  amendment,  it  does  not  just  exempt  disclosure 
and  labeling  requirements,  it  also  exempts  any  maintenance  of  in- 
formation. That  is  another  way  of  saying  that  all  recordkeeping  re- 
quirements have  been  removed  form  the  PRA's  protective  umbrella. 

As  we  saw  just  last  year,  when  the  IRS  went  back  to  recompute 
what  their  true  paperwork  was  and  found  it  was  seven  times  great- 
er, it  was  because  they  had  to  add  the  recordkeeping  involved  to 
come  up  with  the  true  figures.  Without  a  recognition  of  what  rec- 
ordkeeping is  and  what  the  burden  is,  business,  small  business,  all 
business  is  always  going  to  have  their  burden  grossly  understated. 

My  second  example,  Mr.  Chairman,  on  page  32,  proposed  section 
108,  rewrites  section  3508  of  the  PRA.  That  present  section  3508 
language  is  lifted  largely  from  section  3506  of  the  1942  Federal  Re- 
ports Act,  and  has  been  the  basic  authority  and  standard  of  review 
granted  the  Director  of  the  Office  of  Management  and  Budget  for 
46,  almost  47  years. 

The  discussion  draft  rewrite  renders  the  standard  of  review 
meaningless.  It  limits  the  determination  of  need  by  declaring  that 
only  redundancies  shall  be  considered,  and  that  underlying  policy 
decisions  that  may  have  led  to  a  request  for  information  may  not 
be  considered.  Demonstrating  that  their  paperwork  proposals  are 
not  redundant  is  only  a  small  part  of  what  agencies  are  supposed 
to  consider  under  the  present  law. 

Couple  this  with  the  fact  that  agencies  will  nearly  always  assert 
that  information  proposals  involved  underlying  policy  decisions, 
and  what  you  have  is  a  standard  of  review  that  means  nothing. 
Again,  this  amendment  also  strikes  at  the  heart  of  the  case  before 
the  Supreme  Court. 

BCORP,  Senator  Chiles,  the  Justice  Department  all  address  in 
their  briefs  to  the  Supreme  Court,  the  relationship  of  OMB's  Direc- 
tor's responsibility  under  the  act  to  substantive  policymaking  by 
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the  agencies.  I  repeat,  Congress  can  of  course  change  its  mind,  but 
we  submit  that  this  discussion  draft  amendment  eviscerates  the 
act. 

No.  3,  on  page  6,  lines  20  through  25,  the  definition  of  "practical 
utility"  is  expanded.  As  amended,  information  could  be  said  to  have 
practical  utility  if  it  could  be  argued  that  it  meets  a  present  or  rea- 
sonably foreseeable  public  need,  that  may  be  served  by  the  collec- 
tion, creation,  use,  dissemination  or  archiving  of  information  by  an 
agency.  That  means  that  if  it  may  in  the  future  be  worth  keeping, 
it  would  be  practically  usable. 

This  change  assures  that  there  would  be  very  little  information 
an  agency  could  propose  collecting,  that  would  not  be  justified  in 
practical  utility  terms.  The  standard  of  practical  utility  has  been 
around  since  the  very  first  regulation  implementing  the  1942  Fed- 
eral Reports  Act.  The  1986  act  codified  the  term.  The  broadening 
proposed  in  the  discussion  draft  would  render  the  use  of  the  term 
meaningless. 

If  the  PRA's  concept  is  to  have  agencies  discipline  themselves,  to 
ask  the  public  only  for  information  which  has  practical  utility,  then 
I  must  ask  what  discipline  this  broadening  of  definition  provides. 

As  a  last  example,  Mr.  Chairman,  page  6,  lines  8  through  19, 
amends  the  definition  of  "information  collection  requests,"  informa- 
tion requirements  specifically  contained  in  or  any  way  derived  from 
regulation  or  separated  from  other  kinds  of  paperwork  which  are 
collected  by  information  collection  requests. 

This  change  is  reinforced  by  conforming  amendments  throughout 
the  act,  and  amounts  to  restructuring  the  scheme  of  the  statute. 
Couple  this  change,  for  example,  with  the  proposed  amendment  to 
the  public  protection  section  found  on  page  39,  lines  13  through  17, 
and  you  have,  among  other  things,  created  a  huge  loophole  in  the 
scope  of  paperwork  requirements  covered  by  the  public  protection 
section. 

The  public  protection  amendment  declares  that  an  agency  merely 
has  to  display  a  statement  that  says  comply  with  this  requirement, 
even  though  there's  no  control  number.  This  change  seriously  un- 
dermines a  fundamental  premise  of  the  Paperwork  Reduction  Act, 
that  all  persons  are  entitled  to  be  assured  that  their  Government 
has  checked  the  need  for  information  before  it  asks  them  to  main- 
tain or  approve  it. 

In  1980  and  1986,  Congress  decided  in  the  law  what  was  to  be 
covered  by  the  public  protection  section.  This  amendment  leaves 
that  decision  to  the  discretion  of  the  agencies,  the  same  agencies 
that  fail,  unfortunately,  in  so  many  other  regards.  Mr.  Chairman, 
among  other  things  the  management  framework  devised  by  the 
PRA  was  intended  to  create  an  incentive  structure  to  encourage 
Federal  agencies  to  implement  the  concept  of  information  resources 
management. 

The  idea  that  you  sir,  Mr.  Horton,  Mr.  Brooks,  Senator  Chiles, 
President  Carter  and  others  had  was  to  make  the  Government 
work  better  by  minimizing  the  Government  cost  and  public  burden 
of  needed  information  requests  of  the  American  public.  There  is 
much  more  to  this  comprehensive  discussion  draft  and  the  four 
amendments  I  have  mentioned,  but  each  of  these  four  illustrates 
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that  the  draft  removes  the  incentives  that  agencies  have  under  the 
PRA  to  implement  the  principles  of  information  management. 

BCORP  applauds  the  draft's  initiative  to  tackle  what  Congress 
should  be  saying  about  dissemination  policy.  Principles  of  informa- 
tion dissemination  raise  new  and  unsettled  issues.  We  agree  that 
Congress  needs  to  focus  upon  them.  We  believe  the  Paperwork  Re- 
duction Act  is  a  good  place  to  do  it.  BCORP  very  much  wants  to 
work  with  the  committee  in  building  upon  and  improving  the  Pa- 
perwork Reduction  Act  and  the  role  of  OIRA. 

But  we  hope  and  respectfully  request  that  Chairman  Conyers  se- 
lect a  different  point  of  departure  than  the  discussion  draft  pre- 
sented to  us  last  Thursday.  I  thank  the  chairman  and  the  members 
of  this  committee. 

[The  prepared  statement  of  Mr.  Richardson  follows:] 
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Testimony  of  Mark  E.  Richardson 
Executive  Director 
Business  Council   on  the  Reduction  of  Paperwork  (BCORP) 

before  the 

Subcommittee  on  Legislation  and  National  Security 
Committee  on  Government  Operations 
U.S.   House  of  Representatives 


July  25,  1989 


The  Business  Council  on  the  Reduction  of  Paperwork  (BCORP) 
is  grateful  for  the  Committee's  invitation  to  participate  in 
hearings  regarding  the  Paperwork  Reduction  Act    ( PRA ) .     We  would 
welcome  the  opportunity  to  work  with  this  Committee  and  with  you, 
Mr.   Chairman,   to  develop  amendments  to  the  Paperwork  Reduction 
Act  which  could  add  to  the  Act's  effectiveness. 

BCORP  is  an  independent,   non-partisan,   non-profit  organiza- 
tion.    Our  membership  includes  individual  citizens,   small  busi- 
nesses,   Fortune  500  companies,   universities,   professional  as- 
sociations,  and  industry-wide  trade  associations.     Our  membership 
represents  the  producers  of  over  50%  of  the  nation's  GNP. 

Since  the  passage  of  the  Federal  Reports  Act  in  1942,  BCORP 
has  been  monitoring  and  participating  in  activities  associated 
with  implementing  Federal  efforts  to  maximize  the  effectiveness 
of  government  data  collections  while  minimizing  the  burden  on  the 
respondents.     We  started  doing  this  in  1942  at  President 
Roosevelt's   request,   as  the  Advisory  Committee  on  Government 
Questionnaires . 

We  were  deeply  involved  in  the  1973  amendments  to  the 
Federal  Reports  Act,   as  well  as  in  the  1974  creation  of  the 
Connission  on  Federal   Paperwork.     We  enjoyed  our  work  with  the 
Commission  and   its  Chairman,   Congressman  Horton.     We  aided  in  the 
work  of  Senators  Chiles  and  Danforth  and  Congressmen  Brooks  and 
Horton  in  the  framing  of  the  1980  Paperwork  Reduction  Act. 

We  were  proud  participants  in  President  Carter's  signing 
ceremony  of  the  1980  Paperwork  Reduction  Act.     We  applauded  the 
1986  amendments  carefully  crafted  by  Congressmen  Horton  and 
Brooks,   Senators  Chiles  and  Roth,   and  the  Administration. 
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Throughout  the  almost  fifty  years  since  the  passage  of  the 
Federal  Reports  Act,   our  purpose  has  remained  constant:  "Let's 
help  make  government  work  better  by  minimizing  the  burden  of 
paperwork  requirements  upon  the  public." 


The  Extent  of  the  Paperwork  Burden 

Few  people  are  aware  of  the  immense  amount  of  time  and  costs 
that  the  public,   especially  small  businesses,   are  forced  to  incur 
in  complying  with  Federal  paperwork  requirements  — 13  billion 
hours  in  1987,   by  our  estimate   (1.88  billion  hours  x  7,  the 
average  government  understatement  factor),   or  the  equivalent  of 
6.5  million  persons  working  full  time  year-round!     To  put  this 
figure  in  perspective,    let  me  note  that  this  is  twice  the  number 
of  hours  required  by  the  total   U.S.  Armed  Forces  for  the  protec- 
tion of  our  nation.      (A  fact  sheet  showing  the  calculation  of 
total  burden  hours  on  business  is  attached  as  Appendix  I.) 

Business'    share  of  respondent  time  is  about  63%  of  that  13 
billion-hour  total  —  a  staggering  8.2  billion  hours  —  at  a  cost  to 
the  business  sector  of  about  $330  billion  annually.      In  1978  the 
Commission  on  Federal   Paperwork  calculated  that  the  total  cost  of 
Federal  paperwork  "may  exceed  $100  billion  a  year."     Eleven  years 
later  the  cost  to  business  alone  is  more  than  three  times  that 
amount . 

Besides  business,   others  heavily  impacted  by  the  awesome 
amount  of  Federal  paperwork  and  its  attendant  costs   include  state 
and  local  governments,   universities,   members  of  the  agricultural 
sector,   and  individuals  such  as  the  American  taxpayer,   or  the 
senior  citizen  caught  in  the  paperwork  jungle  of  health  care 
benefit  forms.      It   is  to  be  hoped  that  your  Committee  will  find 
time  for  testimony  from  representatives  for  these  various  con- 
stituencies . 

BCORP  wants  to  reiterate  to  this  Committee  its  grave  concern 
that  the  information  burden  upon  the  public  —  referred  to  as 
"paperwork" —may  be  at  a  "choke  point."     The  cumulative  impact 
of  government  information  demands  on  the  public  constitutes  a 
significant  cost  to  our  economy  and  is  therefore  a  major  factor 
in  the  ability  of  the  United  States  to  compete  successfully  in 
the  global  market.     The  advent  of  EC   '92  is  in  itself  cause  to 
review  the  total  cost  to  our  economy  of  Federal  paperwork  and  to 
figure  out  where  these  costs  can  be  reduced. 
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This  choke-point  state  vividly  demonstrates  the  ongoing  need 
to  support  and  strengthen  the  management  strategy  contained  in 
the  Paperwork  Reduction  Act,  which  is  aimed  at  finding  the  least 
burdensome  way  to  fulfill  the  government's  vital  information 
needs.     Unfortunately,  most  agencies  routinely  underestimate  the 
burden  of  their  paperwork  by  factors  running  as  high  as  20-fold 
in  the  case  of  ERISA  Form  5500 — without  any  visible  concern 
about  criticism  from  OMB  or  the  public. 

The  results  of  a  recent  BCORP  study  of  the  degree  of  under- 
estimation of  the  true  burden  by  the  various  agencies  is  attached 
to  this  testimony  as  Appendix  II.     From  this  study  you  will  see 
that  the  two  agencies  imposing  the  heaviest  burdens  are  the 
Internal  Revenue  Service  with  44%  of  the  total  and  the  Department 
of  Defense,   accounting  for  25%  of  the  total. 

As  this  Committee  may  be  aware,   the  enormous  burden  on 
small,  minority  and  disadvantaged  businesses  arising  out  of  the 
overwhelming  amount  of  paperwork  required  in  conjunction  with  tax 
matters  and  Federal  procurement  is  part  of  the  reason  why  many 
small   firms  are  dropping  out  of  the  competitive  environment. 

This  is  particularly  true  with  respect  to  government  con- 
tract work.     A  small   business  owner  must  spend  all  available  time 
running  the  business,    not  filling  out  government  forms.  Every 
hour  spent  away  from  the  management  of  a  business  represents  non- 
productive costs;   most  owners  simply  cannot  afford  the  time  it 
takes  to  comply  with  government  paperwork  on  procurement  matters. 

A  large  company  is   in  a  somewhat  better  position  to  absorb 
the  cost  of  paperwork  and  cover  it   in  its  prices.     But  the 
Department  of  Defense  is  already  arguing  for  the  right  to  go  off- 
shore for  procurements — because  of  lower  prices  from  foreign 
firms  not  subject  to  the  multitude  of  paperwork  requirements  and 
attendant  cost. 

We  seriously  believe  that  the  discipline  of  the  Paperwork 
Reduction  Act  begins  with  an  accurate  and  realistic  assessment  of 
the  burden-hours  required  to  comply  with  the  government's  request 
for  information.     Without  this  assessment,   alternative  ways  to 
meet  information  needs  cannot  be  adequately  addressed. 
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Public  Participation  and  Agency  Responsibility 

The  importance  that  the  Paperwork  Reduction  Act  places  on 
public  participation  in  the  government's  decisions  about  informa- 
tion demands  upon  the  public  is  the  single  most  significant 
concept  in  the  Paperwork  Reduction  Act.     Under  the  PRA,   the  prime 
responsibility  for  seeking  comments  and  involving  the  public 
rests  with  the  agencies. 

•  It  is  the  agencies  who  are  to  provide  Federal   register  notices 
of  their  paperwork  and  recordkeeping  requirements. 

•  It   is  the  agencies  who  are  required  to  solicit  public  comment. 

•  It  is  the  agencies  who  are  responsible  for  providing  accurate 
estimates  of  what  the  burden  of  proposed  information  requests 
will  be. 

•  It  is  the  agencies  who  must  evaluate  ways  to  meet  information 
needs . 

OMB's  role  is  to  review,  and  to  see  to  it  that  the  agencies 
meet  their  responsibilities  under  the  Act. 

Also,   although  they  seem  never  to  remember,    it  is  the 
agencies  who  have  prime  responsibility  for  obtaining  and  using 
outside  comments  and  expertise  in  their  decision-making.  There 
appears  to  be  certain  undue  influences  working  on  some  agencies 
to  continually  bar  the  affected  public  from  the  mandated  oppor- 
tunity to  comment  on  proposed  information  collections. 

It  is  basic  to  any  review  of  the  PRA  to  begin  with  an 
evaluation  of  how  well  the  agencies  are  fulfilling  their  respon- 
sibilities .     Our  experience  shows  that  major  improvements  are 
needed.     There  is  a  need  for  Congress  to  assure  that  agencies 
open  up  their  processes  to  meaningful  public  comment. 

We  hope  that  this  Committee  will  work  to  bring  about  better 
compliance  by  the  agencies  as  well  as  by  OIRA. 
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We  support  —  and  we  fervently  hope  that  this  Committee  will 
support  —  the  sunshine  principles  and  sunshine  amendments  to  the 
1986  Act,   which  require  OIRA  to  work  harder  to  let  the  public 
know  how  it  arrives  at  its  decisions.     We  do  not,  however, 
support  unnecessary  delays  in  the  regulatory  process,   no  matter 
who  is  responsible  for  the  delay.     We  have  great  concern  over 
unrevealed  processes  within  many  of  the  agencies,   and  with  the 
unwillingness  of  those  agencies  to  work  with  the  public  and  to 
take  information  resources  management  concepts  seriously. 


BCORP' s  Recommendations 

Recommendation  #1:  REAUTHORIZATION 

BCORP  supports  reauthorization  of  appropriations  for  OIRA. 
Since  the  early  1980' s,   the  General  Accounting  Office  has  indi- 
cated that  OIRA  has  not  had  the  resources  necessary  to  carry  out 
its  statutory  responsibilities.     We  recommend  that  the  Committee 
address  the  urgent  question  of  what  resources  actually  are 
needed,   as  the  present   level  clearly  is  insufficient. 

Periodic  reauthorization  is  only  one  mechanism  available  to 
assure  the  necessary  evaluation  of  OIRA's  performance.  We 
strongly  suggest  that  the  Committee  propose  permanent  author- 
ization for  OIRA.     Continued  oversight  of  the  Federal  agencies 
and  of  OIRA's  activities   is  the  best  assurance  that  the  objec- 
tives of   the  Paperwork  Reduction  Act  will   be  met.      But  BCORP 
questions  whether  the  Committee  should  rely  on  authorization 
requirements  to  provide  the  needed  oversight. 


Recommendation   #2:      QUALITY  AND  USES  OF  FEDERAL  INFORMATION 

BCORP' s  members  have  been  actively  involved  in  working  with 
the  Federal   agencies  to  improve  information  collections  for  five 
decades.     We  find  that  the  quality  and  reliability  of  the  govern- 
ment's business  and  economic  statistics  have  decreased,  par- 
ticularly in  the  decade  1978-1988.     There  is  an  inverse  relation- 
ship between  the  amount  of   information  requested  on  the  one  hand, 
and  the   likely  response  rate  and  data  quality  on  the  other.  The 
more  information  being  requested,   the  greater  the  burden  to 
collect  and  report   it,   and  the  lesser  the  likelihood  of  obtaining 
reliable  information.     We  see  this  as  a  "law  of  nature,"   not  as  a 
conscious  desire  on  anyone's  part  to  shirk  his  or  her  duty  or  to 
sabotage   the  system. 
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BCORP  and  its  members  stand  firmly  behind  the  government's 
need  to  collect  data.     The  economic  indicators  produced  by  our 
statistical  agencies  are  vital  to  industry  for  their  long-range 
planning,   as  are  many  other  statistical  measures  published  by  the 
government.     Bear  in  mind  that  the  business  community  is  the 
nation's  largest  user  of  information,   as  well  as  its  prime 
suppl ier . 

Information  has  an  economic  value.     That  value  should  not  be 
squandered.     It  is  absolutely  essential  to  our  members,   as  it  is 
essential  for  the  welfare  of  our  nation,   that  the  data  collected 
and  published  be  accurate  and  timely.     Far  too  often  the  agencies 
have  failed  to  collect  accurate  data  or  to  disseminate  the  data 
on  a  timely  basis.     All   too  frequently  the  reason  has  been  the 
agencies'    lack  of  knowledge  about  the  industry  involved — as  when 
the  EPA  ignorantly  believed  that  a  survey  designed  for  the 
chemical   industry  would  be  applicable,   unchanged,   to  the  biotech- 
nology industry.     At  times  it  has  been  such  basic  failures  as  not 
making  corrections  in  current  data  because  that  would  point  up 
unadmitted  past  errors. 

Our  members  believe  that  the  time  and  cost  burden  of  data 
collecting  and  reporting  is  a  crucial  issue  deserving  serious 
attention  by  your  Committee.     We  would  strongly  support  efforts 
to  reduce  superfluous  collection  activities  not  based  on  any 
actual   need,    thus  leaving  time  for  collecting  truly  essential 
information.     Weakening  the  tests  of  practical  utility,  neces- 
sity,  and  non-duplication  would  make  a  mockery  of  47  years  of 
bipartisan  effort  to  curtail   needless  paperwork. 

Effective  implementation  of  resource  management  concepts 
requires  that  all   Federal  agencies  —  including,   but  not  limited 
to,   OIRA  —  become  more  sensitive  to  the  public  component  of 
information  management.     For  this  reason  we  recommend  that 
statistical  activities  be  kept  together  with  the  other  informa- 
tion policy  activities.     Assessing  the  burdens  and  practical 
utility  of  individual   statistical  collections,   along  with  the 
cumulative  impact  of  all  government  collections  upon  all  sectors 
of  the  economy,    is  crucial   to  solving  the  reliability,  quality, 
and  timeliness  problems  of  government  statistics. 
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Recommendation  #3:      PUBLIC  PARTICIPATION 

We  have  a  specific  recommendation  which  we  believe  would  en- 
courage greater  public  participation.     The  1986  amendments 
mandated  that  OIRA  report  to  Congress  within  a  year  on  the 
"feasibility  and  means  of  enhancing  public  access,  including 
access  by  electronic  media,   to  information  relating  to  informa- 
tion collection  requests  required  by  this  chapter  to  be  made 
available  to  the  public"    [Section  3505(6) (B)].     To  the  best  of 
our  knowledge,   OIRA  has  not  reported  to  Congress.     We  recommend 
that  the  Committee  establish  a  goal  for  the  agencies  and  OIRA:  to 
develop  means  to  enable  the  public  to  electronically  access  all 
the  information  which  the  PRA  presently  requires  to  be  made 
"publicly  available". 

We  believe  an  electronic  bulletin  board  is  technically  feas- 
ible.    If  adequately  funded,   OIRA  could  be  a  leader  in  the 
creative  use  of  information  technology  to  encourage  public 
participation  in  the  paperwork  process.     Every  agency  should  be 
encouraged  to  work  with  OIRA  to  achieve  these  ends.  Agency 
cooperation  with  OIRA  currently  seems  to  be  slight  and  infre- 
quent . 


Recommendation  #4:      REGULATORY  REVIEW  FUNCTIONS  OF  OIRA 


The  greatest  growth  of  new  information  demands  upon  the 
public   is  coming  from  new  regulations.     Whether  it  be  tax  reform, 
immigration  and  naturalization  procedures,   or  disclosure  require- 
ments regarding  the  workplace  or  the  environment,   most  regula- 
tions depend  on  data  collecting  to  monitor  implementation  and 
compliance.     BCORP  strongly  supports  linking  regulatory  reviews 
with  the  information  clearance  and  other  information  policy  tools 
of  the  Paperwork  Reduction  Act. 

BCORP  believes  that  separating  information  resources  manage- 
ment from  regulatory  review  would  devastate  the  ability  of  the 
agencies  to  minimize  the  burden  of  information  requests.     In  the 
eyes  of  the  business  community  —  and  of  the  general  public  as 
well  —  the  paperwork  burden  and  the  regulatory  burden  are  one  and 
the  same.     There  is  absolutely  no  way  for  these  two  burdens  to  be 
separated  without  doing  damage  to  the  efficacy  and  efficiency 
envisioned  by  the  PRA. 
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As  President  Carter  said,   at  the  signing  of  the  PRA:  "This 
legislation,  which  is  known  as  the  Paperwork  Reduction  Act  of 
1980,   is  the  latest  and  one  of  the  most  important  steps  that  we 
have  taken  to  eliminate  wasteful  and  unnecessary  Federal  regula- 
tions."    [Papers  of  the  Administration  of  Jimmy  Carter,  1980, 
p.  2795] 

Moreover,   the  best  opportunity  for  reducing  the  regulatory 
burden  long-term  lies  in  applying  new  information  technologies  to 
regulatory  needs.     Separating  regulatory  review  from  the  other 
information  management  responsibilities  precludes  this  oppor- 
tunity and  would  be  a  mistake  of  the  first  magnitude. 


SUMMARY  OF  BCORP' S  RECOMMENDATIONS 

In  summary,   Mr.   Chairman,   given  the  burdens  of  time  and 
money  that  Federal   information  collections  impose  on  the  business 
sector,   which  in  turn  affects  their  competitiveness  vis-a-vis 
other  industrialized  countries,   we  believe  that  it  is  imperative 
that  OIRA  funding  be  reauthorized.     As  part  of  that  reautho- 
rization,  we  urge  this  Committee  to  give  serious  thought  to  the 
following  recommendations  which  we  feel  will  serve  to  strengthen 
the  paperwork  review  process: 

1 .  The  Office  of  Information  and  Regulatory  Affairs  within 
OMB  should  be  permanently  authorized  in  order  to 
prevent  constant  triennial   reconsideration.     OIRA  is 
consistently  less  effective  in  the  years  before  and 
after  its  reauthorization,   concentrating  in  the  year 
before  on  avoiding  any  possible  agency  unhappiness,  and 
in  the  year  after  on  bring  staff  size  up  to  that 
provided  for  in  the  reauthorization. 

2 .  Agencies  should  be  required  to  sponsor  paperwork 
hearings  with  proper  and  adequate  notice  to  the  public 
when  difficult  or  complex  forms  are  about  to  be 
proposed . 

3.  OIRA  should  be  encouraged  to  apply,    in  a  more  effective 
manner,   the  PRA's  provisions  to  the  costly  paperwork 
requirements  entailed  in  the  procurement  processes 
which  largely  prevent  small,  minority  and  disadvantaged 
companies  from  selling  to  the  government. 
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4.  OIRA  staff  strength  should  be  brought  up  to  the  level 
found  by  the  General  Accounting  Office  to  be  necessary 
to  carry  out  its  functions. 

5 .  The  statistical  policy  activities  of  OIRA  should  be 
retained  within  OIRA,   together  with  its  other  informa- 
tion policy  activities. 

6 .  Agencies  and  OIRA  should  be  instructed  to  give  far 
greater  consideration  to  the  competitive  impact  of 
regulatory  paperwork  requirements  which  add  substan- 
tially to  the  cost  of  doing  business  in  a  worldwide 
market . 

7.  Agency  clearance  officers,   charged  with  the  first  line 
responsibility  of  preventing  unnecessary,  impractical 
or  duplicative  paperwork,   should  be  required  to  pass  a 
training  course  conducted  by  OIRA  on  the  specific 
requirements  of  the  PRA. 

8 .  Desk  officers  at  OIRA  should  receive  training  regarding 
the  Paperwork  Reduction  Act  and  should  be  evaluated 
annually  by  their  superiors  to  establish  to  what  extent 
they  have  an  in-depth  understanding  of  the  PRA. 

9.  Consistent  with  the  1986  amendments  to  the  PRA,  OIRA 
and  the  agencies  should  report  to  this  Committee 
regarding  the  "feasibility  and  means  of  enhancing 
public  access,   including  access  by  electronic  means  to 

information  relating  to  data  collection  requests, 
required  ...  to  be  made  available  to  the  public." 
[ Section  3505 ( 6 ) (B) ] 

10.  Congress  should  insist,   consistent  with  Section 
3506(c)(3)   of  the  PRA,   on  a  "paperwork  impact  review" 
by  each  agency  of  all   legislation  sent  to  the  floor, 
and  provision  should  be  made  for  relief  from  paperwork 
that  proves  to  exceed  materially  the  estimates  provided 
to  Congress  in  its  process  of  developing  the  legisla- 
tion . 


Thank  you,   Mr.   Chairman  and  Members  of  the  Committee.  I 
cannot  over-emphasize  BCORP' s  strong  hope  that  we  will  be  con- 
sulted in  the  future  for  improvements  in  the  workings  of  the  PRA, 
particularly  ways  of  bringing  agencies  into  compliance  with  the 
purpose  and  intent  of  the  Paperwork  Reduction  Act. 
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T  M  EE    FEDE  R  AL    PAPERWORK  BURDEN 
OfsJ    THE    BUSINESS    S  ECTOR 


Since  the  passage  of  the  Paperwork  Reduction  Act  in   1980,    data  on 
the  burden  of  Federal  Paperwork  has  been  reported  by  0MB  in  its 
annual  Information  Collection  Budget  (ICB). 

Based  on  0MB 's  reports   for  fiscal  years  1981   to  1987   (a  7-year 
period)   there  has  been  a  66%  increase  in  total  paperwork  burden. 
This  increase  has  occurred  notwithstanding  the  approximately  5% 
reductions  that  have  been  achieved  each  year  through  the  0MB  review 
process.     The  increase  results  from  the  new  laws,   passed  by 
Congress,  which  when  interpreted  by  the  regulatory  agencies,  have 
substantially  increased  the  total  burden. 

Year  after  year  60%  or  more  of  the  total  paperwork  burden  has  been 
imposed  on  the  business  sector  of  our  economy  as  revealed  by  0MB' s 
data . 


According  to  0MB,   in  1987  the  total  paperwork  burden  imposed  on  the 
public  was  1.88  billion  hours,   and  business  was  found  to  carry  63% 
of  that  burden,   amounting  to  1.18  billion  hours.      Since  research 
groups,   academia,   and  BCORP  have  all  found  that  the  true  burdens  of 
the  paperwork  proposed  by  agencies  is  generally  700%  greater  than 
the  figure  supplied  by  the  agencies   (as  recently  admitted  by  the 
IRS)     we  have  adjusted   for  these  understatements,   and  put  the  actual 
burden  on  business  as  follows: 


Our  Calculation  0MB  figure,  before 
Of  True  Burden   IRS  adjustment 

1981:       5.5  billion  hours  786  million 

1987:       8.3  billion  hours  1.185  billion 


Using  the  conservative  estimate  of  a  $40-per-hour  cost   for  the  time 
and  overhead  of  corporate  accountants,   this  translates  into  a  cost 
to  business  of  $330  billion  in  1987.   or  an  aggregate  of  about  4 
times  more  than  total  corporate  income  taxes  paid  of  $84  billion  (in 
1987) . 

In  1978  the  paperwork  burden  on  the  entire  public  was  estimated  by 
the  Paperwork  Commission  at  "not  less  than"  $100  billion.  At  that 
time,  the  Gross  National  Product  (GNP)  was  $2.25  trillion.  Hence, 
the  paperwork  burden  at  that  time  was  "at  least"  4.4%  of  GNP.  The 
intent  of  the  Commission,  and  of  the  Paperwork  Reduction  Act  passed 
as  a  result  of  the  Commission's  studies,  was  to  improve  the 
situation  and  put  less  of  a  strain  on  our  economy. 

At  $330  billion,   Federally  imposed  paperwork  on  the  business  sector 
alone  now  represents  about  7 . 3%  of  our  Gross  National  Product 
(at  $4.53  trillion  in  1987).     And  that   figure  does  not  include  the 
paperwork  burden  on  the  non-business  sectors  of  our  economy. 
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BCORP     APPEND! X  II 


BCORP  STUDY  OF  THE  EXTENT  OF  UNDERESTIMATING  BY  FEDERAL 
AGENCIES  OF  THE  PAPERWORK  BURDEN  ON  BUSINESS  RESPONDENTS 


Agency  Estimate 
as  X  of  True  Burden 


True  Burden  as  X  of  Total  Federal  Paperwork  Burden 


Based  on  BCORP  DaCa 
for  BUS I HESS  Burden 


Based  on  OMB  Data 
for  TOTAL  PUBLIC  Burden 


Agriculture 

Commerce: 
BEA 
Census 
Other 

Defense  k  GSA 

Education 

EOC 

Energy: 
EIA 
FERC 
Other 

EPA 

HHS 

HUD 

Interior  (excl.  BIA) 

Justice 

Labor: 
BLS 

ERISA  Forms 
Other 

SB  A 

Transportation 


Treasury: 
Customs 


12.5 


25.0 
20.0 


8.3 
50.0 
25.0 


20.0 
25.0 


10.0 
10.0 
20.0 
50.0 
30.0 


90.0 
5.0 


100.0 
25.0 

50.0 


IRS  (pre-revision)  14.3 


2.00 

3.50 
4.50 
<.25 

25.00 

<.25 

0.50 

2.50 
0.50 
<.25 

4.50 

1.00 

0.50 

0.50 

2.00 

1.00 
3.00 
<.25 

0.25 

4.00 


0.50 
44.00 


ALL  AGENCIES  13.98  99.75 

(Weighted  Average) 
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Mr.  Horton  [presiding].  I  just  wanted  to  take  this  opportunity 
while  the  chairman  is  on  the  telephone  to  thank  you,  Mr.  Richard- 
son for  your  testimony.  I  do  have  some  questions  which  111  submit 
to  you  and  then  you  can  submit  the  answers  in  writing.  They  have 
to  do  with  some  of  the  statements  that  you  made.  Mr.  Bass,  I  also 
want  to  thank  you  for  your  testimony.  I  have  a  few  questions  that 
I  will  also  submit  to  you  in  writing  for  your  consideration.  I  guess 
well  just  wait  for  the  chairman,  because  I'm  sure  he  has  some 
questions. 

[Pause.] 

Mr.  Horton.  One  question  which  the  chairman  wanted  to  ask 
you  concerned  the  definition  of  practical  utility.  In  the  current  Pa- 
perwork Reduction  Act,  practical  utility  is  defined  as  the  ability  of 
an  agency  to  use  information  it  collects,  particularly  the  capability 
to  process  such  information  in  a  timely  and  useful  manner. 

Based  on  your  observation,  how  has  OMB  interpreted  the  defini- 
tion of  practical  utility  when  reviewing  information  collection  ac- 
tivities? Yes,  Mr.  Bass. 

Mr.  Bass.  No  doubt  this  is  one  of  the  thorniest  issues,  the  con- 
cern about  practical  utility.  From  our  experience  of  monitoring  it 
now  for  several  years,  our  concern  is  that  the  scope  is  so  broad  in 
terms  of  the  definition  of  what  practical  utility  is.  Mostly  it's  sup- 
posed to  refer  to  the  practical  utility  and  the  ability  of  the  agency 
to  carry  out  its  mission. 

What  we've  seen,  however,  is  that  it  has  been  used  as  a  tool  to 
impose  that  ideological  agenda  that  I  was  describing  in  my  oral 
statement.  When  a  desk  officer  doesn't  like  something,  what  ends 
up  happening  is  we  see  on  the  form  "lacks  practical  utility,"  with 
no  further  justification  or  explanation. 

The  change  as  I  read  it  in  the  chairman's  draft,  is  to  expand 
practical  utility  in  a  way  that  says  how  also  does  it  have  practical 
utility  to  the  public.  Now  one  of  the  ways  I've  always  understood 
the  Paperwork  Reduction  Act  as  a  goal  was  to  encourage  public 
participation  in  the  administrative  decisionmaking  process  in  our 
executive  branch. 

It's  very  hard  to  participate  when  the  definitions  are  left  ex- 
tremely vague  or  overly-broad.  So  I  would  encourage  the  committee 
to  take  a  look  at  the  definition.  I  think  the  starting  point  that  the 
chairman's  draft  has  at  this  point  is  a  good  beginning  point. 

Mr.  Conyers  [presiding].  Excuse  my  removal  from  the  chair  for 
a  moment  there.  Mr.  Richardson,  give  me  a  little  background  on 
the — this  very  old  and  distinguished  organization  you  represent. 
How  many  members? 

Mr.  Richardson.  We  have — within  one  or  two,  Mr.  Chairman,  in 
case  you  may  not  be  aware  of  what  happened  today,  we  have  57 
corporations,  large  and  small.  We  have  26,  maybe  27  trade  associa- 
tions and  professional  associations,  and  we  have  two  individuals 
and  two  universities. 

Mr.  Conyers.  OK  There's  no  secret  about  who  the  corporations 
and  trade  organizations  are? 

Mr.  Richardson.  No,  sir.  They  were  touched  through  our  Senate 
statement,  and  although  I  didn't  include  it  with  my  prepared  state- 
ment here,  I'd  be  glad  to  do  so. 

Mr.  Conyers.  But  you'll  provide  it  to  us? 
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Mr.  Richardson.  I  would  be  happy  too. 

Mr.  Conyers.  OK  Now  you  believe  that  labels  warning  workers 
of  workplace  hazards  are  collections  of  information,  and  that  there- 
fore you  in  effect  disagree  with  the  Third  Circuit  Court  of  Appeals, 
whicn  has  reviewed  this  question  on  three  previous  occasions,  and 
has  never  been  convinced  of  your  point  of  view.  You're  aware  of 
that? 

Mr.  Richardson.  I  am  aware,  sir.  We  have  filed  a  brief  with  the 
Supreme  Court.  My  attorneys  assure  me  that  the  third  circuit's  po- 
sition is  unique  among  the  circuits. 

Mr.  Conyers.  Well,  explain  if  you  can,  and  maybe  we  should  be 
talking  to  your  counsel  rather  than  you,  but  could  you  just  elabo- 
rate a  little  bit  on  your  position  which  seems  to  be  in  the  minority 
at  the  present  moment? 

Mr.  Richardson.  I  probably  shouldn't,  Mr.  Chairman,  in  the 
sense  that  I  would  get  into  legalisms  I  am  not  up  to. 

Mr.  Conyers.  What  are  the  chances  of  us  getting  a  copy  of  the 
brief  filed  with  the  Supreme  Court? 

Mr.  Richardson.  The  brief  to  the  Supreme  Court? 

Mr.  Conyers.  Your  attorneys  are  filing  an  amicus? 

Mr.  Richardson.  Yes.  That  is  what  you  were  kind  enough  to  put 
in  the  record.  I  also  have  a  copy  of  Senator  Chiles'  brief,  which  I 
did  offer  for  the  record  also,  sir. 

Mr.  Conyers.  We  have  got  them  both  now,  so  I  will  take  a  look 
at  it. 

Mr.  Richardson.  Thank  you. 

Mr.  Bass.  Mr.  Chairman,  could  I  interject  on  the  point  of  the 
hazard  communication? 
Mr.  Conyers.  Yes,  Mr.  Bass. 

Mr.  Bass.  It  seems  to  me  that  there  are  two  issues  there.  One 
is  OMB's  substantive  interference  on  agency  activity,  and  the  sec- 
ond is  the  definition  of  what  is  a  piece  of  paper  or  what  is  paper- 
work. On  the  first  point  about  OMB  interceding  on  the  substantive 
activities  of  agencies,  I  cannot  see  any  possible  way  that  Congress 
intended  for  OMB  to  override  or  circumvent  the  delegation  of  re- 
sponsibility that  Congress  gave  to  each  agency. 

The  hazard  communication  standard  is  very  clear  on  that,  and 
I  think  the  third  circuit  had  made  its  point  extremely  clear  on  that 
point.  I  think  that  this  committee  really  needs  to  think  about  that, 
that  we  have  time  and  again  now  seen  OIRA  well  beyond  the  haz- 
ard communication  standard  reach  in  on  the  substantive  grounds, 
and  that  is  the  concern  that  many  of  us  in  the  public  interest  have 
had. 

Mr.  Conyers.  I  am  fascinated  by  the  presentation  that  you  made 
on  behalf  of  your  organization,  the  Business  Council  on  the  Reduc- 
tion of  Paperwork,  because  this  draft  that  we  put  together  is  sup- 
posed to  be  preliminary.  It  seems  that  on  every  position  that  you 
have  raised  for  a  discussion,  we  have  failed  to  satisfy  some  particu- 
lar part  of  an  analysis  that  you  have  made  on  it. 

Is  that  fair  to  say? 

Mr.  Richardson.  It  is  fair  to  say  that  on  those  points  which  I 
raised  and  other  points  which  I  feel  could  be  raised,  we  would  dis- 
agree. To  argue  that  there  is  nothing  in  that  draft  with  which  we 
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might  not  agree — did  I  get  an  extra  "not"  in  there — I  am  sure  there 
must  be  parts  with  which  we  would  agree. 

Mr.  Conyers.  What  I  am  getting  down  to,  and  I  apologize  for  not 
having  worked  up  to  proper  speed  on  your  statement,  is  that  even 
though  you  have  taken  time  to  point  out  some  of  your  major  dis- 
agreements, it  is  not  to  imply  that  there  are  not  parts  of  my 
amendments  that  you  would  agree  with.  There  may  be  some  things 
in  there  that  would  pass  muster,  right? 

Mr.  Richardson.  First  of  all,  please  bear  in  mind  that  our  coun- 
cil is  limited  solely  to  reviewing  paperwork  and  the  paperwork  con- 
cerns. As  you  know,  your  bill  encompasses  much  more  than  that, 
much  of  which  I  have  no  reason  to  suspect  our  people  would  have 
any  position  on.  When  it  comes  to  paperwork,  I  think  we  have  more 
or  less  the  position  that  the  guts  of  the  Paperwork  Act,  which  are 
practical  utility,  necessity,  and  duplication  of  redundancy,  seem  to 
have  been  eliminated  by  definition  except  the  item  of  redundancy, 
which  is  unfortunately  the  one  item  agencies  always  can  argue  that 
they  have  not  trespassed. 

Mr.  Conyers.  That  helps  me  out  because  now  we  have  taken  out 
of  the  discussion  the  parts  of  our  amendments  that  don't  deal  with 
paperwork  reduction. 

With  reference  to  the  paperwork  reduction  part,  there  are  parts 
that  you  have  itemized  in  your  prepared  statement  and  in  your  dis- 
cussion here  with  which  you  disagree,  but  there  are  parts  even 
within  the  paperwork  reduction  with  which  you  do  agree.  In  other 
words,  you  are  not  opposed  to  every  single  thing  we  say  about  pa- 
perwork reduction  in  our  draft  proposal. 

Mr.  Richardson.  I  think  the  only  honest  answer  to  that,  Mr. 
Conyers,  is  that  I  am  so  confused  by  amendment  to  this  and 
amendment  to  that  rather  than  a  straight  bill  starting  with  that 
with  which  I  have  some  familiarity,  the  Paperwork  Reduction  Act, 
that  I  don't  know  where  I  come  out.  I  have  had  to  try  to  find  those 
things  that  I  know  represent  the  meat  of  the  Paperwork  Act  and 
address  myself  to  those  issues. 

Mr.  Conyers.  Do  you  have  a  legal  person  that  works  with  you? 
Since  you  are  the  director,  I  presume  that  is  the  top  office.  Is  there 
a  legal  arm  inside  the  Business  Council  on  the  Reduction  of  Paper- 
work? 

Mr.  Richardson.  We  have  counsel  available  to  us  at  a  price. 
Mr.  Conyers.  Do  you  use  the  same  counsel  or  do  they  vary,  your 
lawyers? 

Mr.  Richardson.  To  the  best  of  my  knowledge,  Mr.  Chairman, 
the  Supreme  Court  case  was  the  first  time  where  we  have  ever  cho- 
sen to  ever  get  involved  in  any  legal  activity. 

Mr.  Conyers.  That  indicates  tnis  is  an  issue  which  you  feel  is 
very  important  and  feel  very  strongly  about. 

One  last  area  of  discussion,  and  that  is  about  the  public  partici- 
pation in  the  regulatory  review  process.  What  do  you  think,  as  a 
general  principle,  about  the  public  who  must  bear  the  burden  of 
being  involved  and  having  some  input  into  where  the  real  sources 
of  the  burden  are? 

Mr.  Richardson.  We  are  strongly  in  favor  of  public  participation 
and  have  the  feeling  that  the  problem  has  historically  been  that 
there  is  no  public  participation  at  the  agency  level.  I  was  not  going 
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to  refer  to  this  but  I  will.  Here  is  something  that  was  sent  to  God 
knows  how  many  millions  of  small  businessmen.  This  is  10  vol- 
umes. This  is  not  10  copies  of  the  same  questionnaire.  This  is  the 
set  of  instructions. 

This  was  sent  out  by  EPA.  It  has  to  do  with  something  I  think 
we  all  would  agree  EPA  would  have  reason  to  be  in,  survey  of  haz- 
ardous waste  generators,  but  this  was  sent  out  to  small  business- 
men, obviously  without  consulting  with  small  businessmen.  What 
happened  is  that  after  millions  of  hours  had  been  spent  by  small 
businessmen  trying  to  cope  with  this,  EPA  ultimately  pulled  it 
back  itself.  In  the  meantime,  that  waste  of  time  by  the  people  in 
our  enterprise  that  are  those  that  are  supposedly  giving  spur  to 
new  developments  are  the  ones  that  had  to  take  time  away  from 
the  shop  or  the  floor  of  the  business  and  go  out  and  try  to  fill  out 
forms  that  nobody  can  comprehend. 

Mr.  Conyers.  So  you  and  I  agree  that  public  participation  is  a 
positive  idea  to  be  developed  in  terms  of  the  bill  before  us. 

Mr.  Richardson.  Absolutely,  sir.  We  wish  we  could  find  a  way 
to  get  that  participation  with  the  agencies  where  the  problems  are 
initiated. 

Mr.  Conyers.  Exactly.  This  would  be  healthy  for  OMB  itself, 
wouldn't  it? 

Mr.  Richardson.  I  am  aware  of  OMB  having  held  several  public 
forums  on  areas  of  general  interest  because  I  have  attended  some, 
and  it  has  been  a  shock  to  me  to  see  in  one  instance  they  had  two 
forums  about  a  year  apart.  When  the  second  forum  was  held,  some 
of  the  same  people  from  government  came  in  and  said  I'm  sur- 
prised to  hear  this,  as  if  they  hadn't  been  to  the  forum  held  a  year 
earlier. 

Mr.  Bass.  Mr.  Chairman,  may  I  add  something  to  that? 
Mr.  Conyers.  Of  course. 

Mr.  Bass.  Historically  there  have  been  four  public  meetings  that 
OMB  has  held,  three  of  which  were  at  industry's  request,  and  the 
fourth  we  just  don't  know.  OIRA  encourages  public  participation  in 
their  own  internal  memorandums.  Unfortunately,  it  has  been  in- 
dustry that  has  been  most  able  to  participate  in  that  kind  of  com- 
ment period.  In  some  cases  the  public  cares  to  participate.  It  goes 
back  to  the  conduit  issue  that  was  brought  up  by  one  of  the  mem- 
bers earlier. 

Attached  to  our  testimony  is  a  letter  from  Fieldcrest  in  which  as 
an  industry  it  was  asked  by  an  OIRA  desk  officer  to  identify  people 
who  would  be  against  a  certain  paperwork  request  from  Commerce. 
It  is  not  unusual  for  OMB  to  meet  with  outside  folks  or  to  have 
off-the-record  conversations  with  outside  folks,  which  greatly  alter 
its  own  decisionmaking  process. 

Mr.  Conyers.  The  last  question  for  Mr.  Bass.  This  has  to  do  with 
the  practice  of  the  Office  of  Management  and  Budget  conferring 
with  special  interests.  Your  testimony  refers  to  Richard  Eisinger, 
who  told  one  of  your  staff  that  he  visited  a  tampon  manufacturer 
during  the  period  that  OMB  was  considering  the  labeling  restric- 
tions. 

Is  this  what  you  would  consider  an  acceptable  practice,  or  could 
it  be,  and  what  do  you  know  about  that  kind  of  contact  that  may 
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go  on  between  OIRA  staff  and  a  business  that  might  be  affected  by 
some  particular  policy  decision? 

Mr.  Bass.  The  problem,  Mr.  Chairman,  is  we  just  simply  don't 
know.  There  is  no  way  to  possibly  know.  In  the  case  of  the  Eisinger 
example  you  mentioned,  we  have  called  OMB  to  ask  them  for  clari- 
fication on  this  point.  There  is  nothing  on  the  public  record  that 
shows  anything  about  it.  How  that  situation  occurred  was  fascinat- 
ing. What  happened  was  our  staff  had  called  Mr.  Eisinger  to  clarify 
what  happened  on  the  regulation  that  went  over  to  be  reviewed 
dealing  with  the  tampon  labeling,  an  absorbency  issue  that  affects 
toxic  shock  syndrome. 

When  two  of  our  staff  people  were  in  the  so-called  public  reading 
room  at  OMB,  Mr.  Eisinger  sought  out  one  of  our  staff  people, 
which  is  extremely  unusual,  sought  her  out  and  suggested  that— 
he  apologized  that  there  were  some  phone  calling  problems  with 
missing  each  other,  and  he  pointed  out  that  a  considerable  part  of 
his  decisionmaking  was  based  on — and  it  wasn't  clear  whether  the 
word  was  "visit"  or  "tour"  of  a  tampon  manufacturer. 

A  second  staff  person  of  OMB  Watch  overheard  that  conversa- 
tion. More  recently  when  it  has  come  to  light  that  that  happened, 
OMB's  office  has  been  particularly  concerned.  We  don't  know 
whether  Eisinger  visited  a  tampon  manufacturing  plant.  We  can 
only  recount  what  he  told  OMB  Watch  staff,  and  we  don't  know 
how  often  this  occurs  in  other  situations.  The  point  is — if  it  did 
occur,  that  is  very  bad.  If  it  didn't  occur,  what  this  example  dem- 
onstrates is  a  fundamental  change  that  the  law  has  to  have,  and 
that  is  much  greater  justifications  for  the  activities. 

Now,  there  is  no  way  to  ensure  that  someone  isn't  going  to  lie. 
Let's  face  it;  it  could  happen  that  someone  just  simply  doesn't  enter 
something  into  a  log,  but  I  take  it  on  good  faith  that  the  people  at 
OMB  are  working  also  in  the  public  interest.  I  think  if  the  law 
were  to  stipulate  some  kind  of  documentation  and  logging,  they 
would  certainly  comply. 

Mr.  Conyers.  So  this  illustration  that  you  present  in  the  record 
has  to  do  with  someone  on  OIRA  contacting  a  manufacturer  during 
the  time  in  which  a  policy  determination  was  under  consideration, 
and  your  assertion  is  that  we  don't  know  how  many  times  this  may 
have  occurred  on  this  particular  subject,  or  on  any  subject,  and 
what  effect  it  might  have  on  the  decision. 

Mr.  Bass.  Mr.  Chairman,  there  are  two  different  kinds  of  files  to 
be  looking  at  here. 

One  is  the  rulemaking  file,  which  is  under  the  Executive  orders, 
for  which  we  really  do  not  have  access,  and  the  second  is  the  paper- 
work file,  with  which  we  do  have  some  access,  but  it's  totally  in- 
complete. 

Mr.  Conyers.  Well,  you  don't  object  to  OIRA  going  into  the  field 
to  determine  the  nature — couldn't  they  be  conducting  a  perfectly  le- 
gitimate investigation  with  reference  to  factual  information  that 
they  would  need  to  arrive  at  a  conclusion? 

Mr.  Bass.  I  have  no  problems  with  field  visits,  interrogations,  in- 
vestigations, all  done  in  the  sunshine. 

But  I  do  have  a  problem  with  OIRA  desk  officers  supplanting 
agency  expertise. 
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An  OMB  Watch  analysis  shows  4  percent  of  desk  officers  at 
OIRA  have  no  prior  Federal  Government  experience.  An  additional 
23  percent  have  absolutely  no  experience  in  the  agency  they're  su- 
pervising. 

That  says  to  me  that  we  have  a  problem  that  goes  beyond  simply 
investigations. 

Also,  as  Mr.  Richardson  had  indicated  in  his  written  testimony, 
OIRA  is  an  agency  that  doesn't  have  a  lot  of  resources.  Thirty  peo- 
ple are  desk  officers  there;  25  to  30.  They  are  reviewing  nearly  all 
the  Government  paperwork  and  regulation  which  takes  hundreds 
and  hundreds,  if  not  thousands,  of  people  to  develop  and  review  the 
materials  that  are  submitted  to  OIRA. 

Mr.  Horton.  Are  you  suggesting  that  OIRA  not  have  oversight 
responsibility  over  Federal  paperwork? 

Mr.  Bass.  No.  Absolutely  not.  I  think  that  

Mr.  Horton.  What  are  you  suggesting? 

Mr.  Bass.  I'm  suggesting  

Mr.  Horton.  I'm  not  clear  on  what  you're  suggesting. 

Mr.  Bass.  What  I'm  suggesting  is  that  there  is  a  fundamental 
role  for  OIRA,  and  that  role  is  in  helping  to  reduce  burdensome  pa- 
perwork on  the  public. 

If  there's  redundancy,  if  there's  duplication  with  other  agency  ac- 
tivities, it's  OIRA's  job  to  ferret  it  out,  to  make  it  publicly  available 
to  all  of  us  so  we  can  do  something  about  it. 

What  it's  job  is  not  to  do  is  to  supplant  agency  expertise;  to  un- 
dermine the  substantive  work  of  experts  at  the  agency  level, 
whether  it's  toxicology,  epidemiology,  or  whether  it  is  census  exper- 
tise. This  is  not  the  role  of  OIRA.  It  wasn't  envisioned  to  do  that. 
It's  role  was  to  assist  and  be  a  colleague  to  agencies. 

Mr.  Horton.  I  think  that  you  said  in  your  testimony  someplace, 
or  perhaps  in  an  answer  to  a  question,  that  you  had  some  question 
about  OIRA's  paperwork  clearance  function.  One  of  the  things  we 
found  in  the  Paperwork  Commission  was  that  there  was  a  tremen- 
dous number  of  forms  that  were  being  sent  out,  and  there  was  no 
way  to  control  them. 

One  of  the  most  serious  problems,  as  one  of  the  members  of  the 
first  panel,  the  Members  of  Congress,  brought  up  today,  was  that 
there  was  no  way  to  control  these  questionnaires  and  things. 

We  found  in  our  work  on  the  Commission  that  many  times  peo- 
ple had  to  spend  a  lot  of  money  and  a  lot  of  extra  time  filling  out 
extra  forms.  As  a  matter  of  fact,  some  companies  went  out  of  busi- 
ness because  they  couldn't  comply  with  all  these  forms. 

So,  one  of  the  recommendations  of  the  Commission  was  to  have 
some  agency — we  didn't  specify  OMB,  that  was  what  we  ultimately 
did  with  the  legislation — to  coordinate  and  limit  Federal  paper- 
work. And  now  these  forms  do  have  to  be  approved. 

The  idea  is  to  simplify  them. 

Now,  I'm  not  saying  it  works  perfectly,  because  I'm  sure  it 
doesn't  work  perfectly.  And  there  is  probably  more  paperwork 
today  than  there  was  when  we  got  finished,  as  there  was  more  in 
1977  than  when  we  started  in  1975. 

So,  I'm  not  sure  that  we  really  accomplished  anything. 

After  the  Paperwork  Commission  submitted  it's  report,  I  was  on 
"60  Minutes."  The  first  question  out  of  the  box  was,  "Congressman, 
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you  spent  all  this  time  and  all  this  money  and  you  haven't  reduced 
any  paperwork — there's  just  as  much  now  as  there  was  before  and 
probably  more." 
Well,  I  had  to  agree  to  that. 

The  point  I'm  making  is,  there  has  to  be  some  way  to  control 
Federal  paperwork  and  the  many  agencies  that  are  sending  out 
forms  and  requesting  information  because  it  is  the  law  of  the  land 
that  if  you  don't  comply  you  can  be  fined.  You  don't  disagree  with 
this,  do  you? 

Mr.  Bass.  Mr.  Congressman,  I  line  up  right  behind  you  on  this 
one. 

I  praised  you  earlier  for  the  work  you  did  in  1980  on  that  and 
I  still  praise  you  for  the  work  on  that. 

The  problem  has  been  an  implementational  issue. 

Mr.  Horton.  I'm  concerned — excuse  me — I'm  concerned  about 
implementation  and  I  think  we  do  have  to  review  these  things. 

I  don't  think  that  Congress  can  go  to  sleep  and  say  in  1986  we 
looked  at  it  and  forget  about  it. 

But  one  of  the  things  that  Bob  Wise  brought  up,  Congressman 
Wise,  was  that  new  technology  exists  today.  I  think  we've  got  to 
utilize  this  new  technology  to  make  the  act  more  effective. 

We're  reducing  paperwork  by  putting  a  lot  of  information  on  tape 
and  computers. 

Mr.  Bass.  Congressman,  I  must  say,  though,  that  we  have  to  do 
some  balancing,  too. 

We  need  to  control  the  proliferation  of  paperwork  in  government. 
There  is  no  doubt  about  that. 

One  of  the  points  I  made  earlier  about  the  unevenness  of— and 
Mark  Richardson  made  a  similar  point  about  small  business  being 
basically  dumped  on — that  Treasury  and  the  Department  of  De- 
fense have  gone  basically  unscathed  in  this  paperwork  reduction 
approach.  And  this  is  exactly  right. 

I  think  we  need  to  emphasize  that. 

But  we  need  to  balance  that,  also,  with  agency  morale. 

Time  and  again  I  now  hear  from  agencies  that  OMB  is  the  Goli- 
ath that  comes  down  with  a  heavy-handed  arm  to  swat  on  agency 
activities. 

An  example  of  something  that  I'm  talking  about — the  Clean  Air 
Act. 

There  is  a  provision  in  the  act  that  encourages  agencies  to  go  col- 
lect information  from  industry  in  order  to  comport  with  the  func- 
tions and  the  missions  of  the  act. 

You  talk  to  EPA  staff  and  whether  it's  a  copout  on  the  part  of 
the  EPA  staff  or  whether  it's  real,  the  image  they  give  us  is  that 
they  are  not  requesting  the  information  from  industry,  or  putting 
it  through  the  process  at  OIRA,  for  fear  that  it's  just  simply  going 
to  be  rejected  or  disapproved  by  OIRA.  As  a  result  something  that 
may  be  consistent  with  the  mission  of  the  agency,  something  that 
may  be  very  vital,  isn't  even  being  undertaken. 

The  last  point  is  the  information  collection  budget.  This  budget- 
ing process  that  we  haven't  talked  about  except  for  the  fact  that 
one  of  the  witnesses  talked  about  the  unevenness  of  the  numbers. 
One  might  say,  you  know,  they're  lies,  they're  damn  lies,  and  then 
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there's  the  ICB.  These  numbers  are  simply  just  spurious  numbers 
and  we  clearly  have  to  deal  with  the  benefits  also  of  the  paperwork. 

We  talk  about  the  number  of  hours  that  it  takes  to  comply  with 
something,  but  we  never  talk  about  the  benefit  received  from  that. 

Mr.  Conyers.  Well,  I  thank  you  very  much. 

Mr.  Richardson,  do  you  have  any  closing  comments? 

Mr.  Richardson.  That's  all,  thank  you. 

Mr.  Conyers.  Ms.  Gwen  Rubinstein  has  patiently  listened  to  the 
males  at  the  witness  table  for  a  great  length  of  time.  Do  you  have 
any  comments  or  observations  you'd  like  to  put  into  the  record? 

Ms.  Rubinstein.  No,  I  have  nothing  to  add,  thank  you. 

Mr.  Conyers.  All  right. 

I  want  to  thank  Mr.  Horton  for  reminding  me  to  enter  into  the 
record  the  full  statements  of  the  former  chairman  of  the  Govern- 
ment Operations  Committee,  Jack  Brooks,  and  the  chairman  of  the 
Committee  on  Science,  Space  and  Technology,  Mr.  Robert  Roe. 

We  thank  all  of  the  witnesses. 

Congressman  Gus  Hawkins,  chairman  of  Education  and  Labor, 
has  a  statement  to  be  entered  into  the  record,  and  Mr.  Gaydos  of 
Pennsylvania  also  has  a  statement. 

[The  prepared  statements  appear  in  the  appendix.] 

Mr.  Conyers.  That  concludes  the  hearings  for  today.  The  second 
hearing  on  the  Reauthorization  of  the  Paperwork  Reduction  Act 
will  be  this  Thursday  at  10  a.m.  in  this  room. 

The  subcommittee  stands  adjourned. 

[Whereupon,  at  3:30  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.  Thursday,  July  27,  1989.] 


REAUTHORIZATION  OF  THE  PAPERWORK  RE- 
DUCTION  ACT  AND  THE  OFFICE  OF  INFOR- 
MATION AND  REGULATORY  AFFAIRS 


THURSDAY,  JULY  27,  1989 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

of  the  Committee  on  Government  Operations, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  John  Conyers,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  John  Conyers,  Jr.,  Frank  Horton, 
Christopher  Shays,  and  Peter  Smith. 

Full  committee  staff  present:  Julian  Epstein,  staff  director; 
Frank  Clemente,  senior  policy  advisor;  Ellen  Rayner,  chief  legisla- 
tive clerk;  Marilyn  Jarvis,  clerk;  Donald  W.  Upson,  minority  staff 
director,  Gregory  Kilgore  and  Matthew  R.  Fletcher,  minority  pro- 
fessional staff  members;  Jared  Burden,  minority  counsel;  and  Jerry 
Hutton,  GAO  detailee. 
Mr.  Conyers.  Good  morning. 

Today,  we  hold  the  second  of  our  hearings  to  consider  the  reau- 
thorization of  the  Paperwork  Reduction  Act  and  the  Office  of  Infor- 
mation and  Regulatory  Affairs.  Today's  hearing  will  focus  on  two 
principal  areas  of  OIRA  activity:  Procedures  for  paperwork  clear- 
ance and  review  of  proposed  agency  regulations.  Paperwork  clear- 
ance refers  to  OIRA  review  of  agency  proposed  collections  of  infor- 
mation which  would  impact  on  the  public. 

These  information  collections  are  done  through  written  report 
forms,  application  forms,  schedules,  questionnaires,  and  reporting 
or  recordkeeping  requirements,  or  other  similar  methods  for  collect- 
ing information  from  the  public. 

They  may  be  required  to  develop  or  enforce  a  vital  public  health 
regulation,  such  as  provisions  of  the  Clean  Air  Act.  They  also  may 
be  a  result  of  general  agency  authority  to  perform  its  mission.  The 
Paperwork  Reduction  Act  gives  OIRA  clear  authority  to  conduct 
these  reviews. 

I  am  pleased  to  welcome  Dan  Glickman,  my  colleague  from  the 
Judiciary  Committee,  from  the  Fourth  District  of  Kansas,  chairman 
of  the  Subcommittee  on  Wheat,  Soybeans  and  Feed  Grains  on  Agri- 
culture. He  is  a  ranking  member  on  the  Administrative  Law  and 
Government  Relations  Subcommittee  of  Judiciary.  We  have  worked 
together  on  scores  of  issues  and  during  his  tenure  as  chairman  of 
that  subcommittee,  he  carefully  monitored  the  activities  of  OIRA 
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under  the  two  Reagan  Executive  orders  which  cover  regulatory  re- 
view activities. 

I  guess,  Mr.  Dan  Glickman,  you  are  the  appropriate  person  to 
start  off  this  phase  of  our  investigation.  Before  I  do  that,  I  would 
recognize  Mr.  Horton  for  any  opening  remarks. 

Mr.  Horton.  Mr.  Chairman,  I  have  a  statement,  but  I  would  like 
to  put  my  statement  in  the  record  at  this  point.  I  would  also  like 
to  join  with  you  in  welcoming  our  colleague,  Dan  Glickman.  A  good 
friend  of  mine  who  is  a  rabbi  in  my  district  performed  Dan's  Bar 
Mitzvah  when  he  was  a  youngster. 

We  are  good  friends,  and  we  are  very  glad  to  have  you,  Dan,  be- 
fore us. 

[The  prepared  statement  of  Mr.  Horton  follows:] 
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OPENING  STATEMENT  OF  THE  HONORABLE  FRANK  HORTON 

RANKING  MINORITY  MEMBER 
LEGISLATION  AND  NATIONAL  SECURITY  SUBCOMMITTEE 
OF  THE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 


HEARINGS  ON  THE  REAUTHORIZATION  OF  THE 
PAPERWORK  REDUCTION  ACT 


The  Paperwork  Reduction  Act  grew  out  of  a  two  and  a 
half  year  study  performed  by  the  Federal  Paperwork 
Commission  from  1974  to  1977.  As  Chairman  of  that 
Commission,  S  became  acutely  aware  that  American  citizens 
and  businesses  were  being  strangled  by  overly  burdensome 
paperwork,  red  tape,  and  regulations.  The  costs  of 
complying  with  Federal  information  requests  and  reporting 
requirements  had  erected  a  multibillion  dollar  wall 
between  the  government  and  the  American  people.  Our 
citizens  were  screaming  that  our  bureaucracy  was  out  of 
control;  for  some,  the  costs  of  complying  with  numerous 
and  often  duplicative  agency  information  requirements 
resulted  in  their  inablility  to  stay  in  business. 

It  is  within  this  framework  that  the  Paperwork 
Reduction  Act  of  1 980  was  born.  Its  main  purpose  was  to 
enable  the  Federal  Government  to  serve  the  American  people 
more  efficiently  and  effectively  by  minimizing  the  burden 
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of  paperwork  while  maximizing  the  usefulness  of  the 
information  collected,  maintained  and  disseminated.  It 
accomplished  this  goal  by  setting  up  the  Office  of 
Information  and  Regulatory  Affairs,  OIRA,  within  the 
Office  of  Management  and  Budget,  OMB.  OIRA  served  as  a 
central  clearing  house  for  all  information  collections  by 
the  government.  It's  purpose  was  to  eliminate  duplicative 
and  nonessential  information  requests  by  balancing  the 
need  and  usefulness  of  the  information  to  the  government 
against  the  burden  on  the  public. 

While  the  Act  of  1 980  was  a  welcome  first  step  in 
helping  to  correct  some  of  the  most  burdensome  and 
duplicative  information  requests,  as  with  any  new  system, 
there  were  some  problems  that  needed  to  be  worked  out 
The  Amendments  to  the  Act  in  1986  accomplished  part  of 
this  task.  The  focus  of  the  hearing  today  is  to  examine 
how  the  paperwork  clearance  and  regulatory  review 
activities  of  OIRA  can  be  further  improved  so  as  to  ensure 
that  the  goals  of  this  part  of  the  Act  -  -  to  minimize  the 
paperwork  burden  on  the  public  while  maximizing  its 
usefulness  to  government  and  the  American  people  -  -  is 
accomplished.  I  look  forward  to  this  hearing,  and  will 
listen  with  interest  to  the  testimony  of  our  witnesses. 
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I  must  admit,  however,  that  I  have  some  reservations 
about  some  of  the  sweeping  changes  in  the  draft  bill  that 
my  good  friend,  Mr.  Conyers,  has  proposed  with  respect  to 
0 IRA's  paperwork  clearance  and  review  activities.  As  now 
written,  1  am  concerned  that  the  draft  bill  may 
substantially  alter  the  essence  of  the  original  bill, 
whose  primary  focus  was  on  minimizing  the  public's 
paperwork  burden.  Specifically,  I  have  four  main  concerns: 

First,  the  stated  purpose  of  the  draft  bill  as  it  now 
stands  redirects  the  original  orientation  of  the  Paperwork 
Reduction  Act  from  reducing  excess  government  paperwork  to 
enhancing  the  flow  of  information  by  agencies  to  the 
public.  While  noone  can  seriously  argue  with  the  desire 
to  make  information  available  to  the  public,  and  indeed, 
the  Act  addresses  these  concerns,  the  primary  focus  of  the 
Act  should  remain  the  reduction  of  excess  government 
paperwork. 

Second,  I  am  very  concerned  that  the  proposed  changes 
to  the  definition  of  "collection  of  information"  as 
reflected  in  sections  102  (1 1)  and  (20)  of  the  draft  bill 
will  create  wholesale  exemptions  from  the  OMB  information 
review  process  and,  therefore;  lead  to  the  problems  set 
forth  in  Congressman  Norman  Sisisky's  testimony  on 
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Tuesday.  As  Congressman  Sisisky  demonstrated  in  the  case 
of  the  Hazard  Communications  Standard,  if  there  are  no 
checks  on  agency  information  requirements,  history  shows 
us  that  agencies  will  sometimes  impose  complex,  expensive 
and  highly  redundant  requests  on  the  affected  public. 

Third,  I  have  hesitation  about  the  proposed  changes 
in  the  practical  utility  standard.  This,  along  with  the 
proposal  prohibiting  OMB  from  disapproving  an  information 
request  in  a  final  rule  unless  it  meets  an  evidentiary 
standard  of  "clear  and  convincing  evidence,"  effectively 
makes  it  impossible  for  OMB  to  review  agency  information 
collections.  I  am  concerned  that  these  changes  would 
undercut  OMB's  ability  to  control  information  requests 
contained  in  or  derived  from  agency  rulemaking. 

Finally,  the  draft  legislation  goes  beyond  the 
Paperwork  Reduction  Act  in  addressing  the  regulatory 
review  activities  of  the  Executive.  Our  former  chairman 
and  a  principal  architect  of  the  1980  and  1986 
legislation,  made  the  point  in  testimony  he  submitted  to 
the  Committee  last  Tuesday  that  "the  Paperwork  Reduction 
Act  and  Executive  review  of  agency  regulations  are  two 
entirely  different  issues  and  legislatively  should  be 
treated  as  such."  If  we  allow  the  Paperwork  Reduction  Act 
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to  get  entrapped  in  constitutional  arguments  about 
executive  perogative,  we  will  be  mired  here  for  a  very 
long  time,  and  will  never  have  a  bill. 

Mr.  Chairman,  I  want  to  work  with  you  in  development 
of  a  bill  that  addresses  some  of  the  major  concerns  that 
you  have  in  OMB's  review  of  agency  paperwork  requirements, 
whether  these  be  part  of  the  rulemaking  process  or  simple 
paperwork  requests.  I  respectfully  suggest  that,  as  in 
1986,  we  stay  away  from  the  issue  of  Executive  perogative, 
and  instead  strengthen  the  accountability  of  OIRA  to  the 
public.  This  philosophical  approach  may  help  us  address 
your  and  my  concerns  over  this  most  important  legislation. 

As  I  have  already  stated,  I  am  very  interested  in 
what  the  witnesses  have  to  say  about  these  and  other 
issues.  I  hope  that  the  product  of  these  hearings  will  be 
a  bill  which  continues  to  protect  the  American  public  from 
unreasonable  and  unduly  burdensome  information  requests 
from  their  government 
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STATEMENT  OF  HON.  DAN  GLICKMAN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  KANSAS 

Mr.  GLICKMAN.  Thank  you  very  much. 

Mr.  Chairman,  first  of  all,  as  you  mentioned,  I  used  to  be  chair- 
man of  the  Administrative  Law  Subcommittee  on  Judiciary,  and  I 
was  concerned  by  what  I  believed  to  be  the  usurpation  by  the  Of- 
fice of  Management  and  Budget  of  authority  statutorily  delegated 
to  regulatory  agencies,  and  they  still  take  that  authority  without 
congressional  authorization. 

In  1985,  I  appeared  before  the  Administrative  Conference  of  the 
United  States  to  express  my  concerns  about  these  two  Executive 
Orders,  12291  and  12498.  I  felt  then,  as  I  feel  now,  that  these  two 
orders  contravene  the  purposes  and  the  requirements  of  the  Ad- 
ministrative Procedure  Act. 

They  create  unauthorized,  nonstatutory  cost-benefit  standards 
that  restrict  implementation  of  valid  rules.  They  often  prevent  judi- 
cial review.  And  they  violate  the  separation  of  powers  established 
by  the  Constitution.  Your  draft  bill  represents  an  important  effort 
to  begin  to  deal  with  these  concerns. 

I  would  just  summarize  my  concerns  in  the  following  ways:  No. 
1:  OMB's  decisive  role  in  agency  rulemaking  contravenes  express 
statutory  delegations  of  authority  to  specific  executive  branch  offi- 
cials who  have  the  expertise  to  make  the  regulatory  decisions. 

They  are  accountable  in  the  regulatory  agencies,  OMB  is  not. 


rect  contravention  of  the  purpose  and  requirements  of  public  rule- 
making under  the  Administrative  Procedure  Act.  Under  the  APA, 
affected  parties  may  comment  on  a  proposed  regulation.  These  com- 
ments must  be  made  public  so  that  they  may  be  commented  on  by 
other  affected  parties  and  the  public. 

The  agency  must  then  respond  to  issues  raised  by  all  comments 
when  it  makes  its  final  regulatory  decision.  The  purposes  of  all 
these  requirements  are  to  enhance  agency  factfinding,  to  prevent 
arbitrary  decisionmaking,  and  to  provide  due  process  for  affected 
parties.  OMB  off-the-record  activities  under  the  Executive  orders 
defy  these  statutory  requirements  and  subvert  these  basic  pur- 
poses. 

OMB's  imposition  of  cost-benefit  and  cost-effectiveness  standards 
on  rulemaking  under  Executive  Order  12291,  which  are  actually 
prohibited  under  some  statutes,  have  never  been  statutorily  au- 
thorized, even  though  they  amount  to  a  change  in  the  laws  agen- 
cies are  mandated  to  implement. 

OMB  secrecy  in  its  dealing  with  agencies  regarding  specific  regu- 
lations, and  its  off-the-record  meetings  with  and  information-gath- 
ering from  nongovernmental  parties,  prevent  effective  judicial  re- 
view of  the  final  agency  decision. 

It  may  even  preclude  all  judicial  review,  because  no  rule  is  ever 
issued  due  to  OMB  interference.  While  the  agency  continues  to  de- 
velop a  rulemaking  record,  the  "real  action"  and  thus  the  real 
record  may  well  be  at  OMB,  which  refuses  to  make  its  actions  or 
records  public.  Under  these  circumstances,  effective  judicial  review 
is  impossible. 


courts,  and  yet  they 
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OMB  activities  under  these  two  Executive  orders  raise  serious 
separation  of  powers  concerns  under  the  Constitution.  The  Presi- 
dent, through  OMB,  has  attempted  to  dramatically  shift  power 
from  the  legislative  to  the  executive  branch. 

The  centralization  in  OMB  of  the  power  to  implement — or  pre- 
vent implementation  of — the  laws  passed  by  Congress,  without  any 
statutory  authority  to  do  so,  is  a  prescription  for  the  arbitrary,  un- 
restrained and  unaccountable  exercise  of  power  to  prevent  the  laws 
from  being  "faithfully  executed." 

It  also  amounts  to  a  usurpation  of  legislative,  that  is,  lawmaking, 
authority.  Thus,  it  severely  alters  that  separation  of  power  estab- 
lished in  the  Constitution. 

I  told  the  Administrative  Conference  back  in  1985  that  Congress 
would  not  stand  by  idly  in  the  face  of  these  massive  changes  in  our 
governmental  structure.  I  am  delighted  that  you  and  this  commit- 
tee are  now  trying  to  fulfill  at  least  part  of  the  promise  I  made  at 
that  time. 

Structural  changes,  particularly  those  that  appear  to  be  only 
"procedural"  in  nature,  are  neither  easy  nor  interesting  to  follow, 
nor  easy  to  understand.  But  your  bill  and  changes  can  be  of  critical 
importance 'to  the  ways  in  which  an  open,  democratic  government 
carries  out  its  responsibilities  to  the  people.  Executive  Orders 
12291  and  12498  are  just  such  "procedural"  issues. 

I  give  you  one  example  of  what  has  happened  just  recently, 
which  is  not  in  my  statement.  The  Department  of  Agriculture  has 
been  acting  as  the  prime  seller  of  most  of  our  grain  around  the 
world.  Seventy-five  percent  of  the  world's  wheat  is  now  sold  di- 
rectly by  the  Department  of  Agriculture  to  something  called  the 
Export  Enhancement  Program. 

You  never  would  have  thought  that  this  country  would  be  doing 
that,  but  we  are.  It  is  a  program  that  has  had  some  useful  pur- 
poses. We  have  disposed  of  a  tremendous  amount  of  surplus  grain 
in  this  manner,  both  to  paying  customers  as  well  as  to  needy  na- 
tions. 

However,  the  OMB,  we  believe,  has  come  in  and  directly  inter- 
fered with  the  Agriculture  Department's  authority  under  a  statute 
which  Congress  has  passed  without  any  notes,  without  any  hear- 
ings, without  anything  in  writing  to  tell  us  why  they  did  it  or  when 
they  did  it  or  for  what  purpose  they  did  it. 

They  will  not  even  testify  at  hearings  by  which  when  we  call  the 
Department  of  Agriculture  in  and  ask  them  to  determine  what  rea- 
sons are  they  involved.  Maybe  some  of  the  reasons  are  valid. 

Mr.  CONYERS.  But  this  is  an  ongoing  problem  that  you  are  hav- 
ing right  now. 

Mr.  Glickman.  We  are  having  a  hearing  Monday  afternoon  about 
this.  And  they  may  have  a  legitimate  concern.  I  am  not  saying  that 
everything  they  are  doing  is  bad.  My  point  is  that  the  executive 
branch — of  course,  this  is  with  an  executive  branch  agency,  which 
is  different  from  the  Product  Safety  Commission.  The  executive 
branch  wields  enormous  power  that  is  unregulated  and  unrecorded. 
That  is  not  what  we  really  should  want  in  a  democratic  govern- 
ment. 

We  ought  to  know,  for  example,  that  if  a  reg  is  being  interfered 
with  by  the  executive  branch,  there  is  some  record  of  that.  Why  are 
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they  doing  that?  And  that  is  not  there.  And  these  two  Executive 
orders,  I  think,  usurp  our  statutory  authority. 

So,  I  would  nope  that  you  all  could  take  some  effective  action  in 
these  bills  that  you  are  dealing  with,  to  deal  with  this  problem  on 
the  Judiciary  Committee.  On  the  Administrative  Law  Subcommit- 
tee, we  will  continue  to  monitor  the  situation  as  well.  It  is  really 
important  and  does  affect  a  lot  of  Americans. 

I  thank  you  for  allowing  me  to  testify. 

[The  prepared  statement  of  Mr.  Glickman  follows:] 
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TESTIMONY  OF  REPRESENTATIVE  DAN  G LI C KHAN,  CHAIRMAN 
SUBCOMMITTEE  ON  WHEAT,   SOYBEANS,  AND  FEED  GRAINS 

BEFORE  THE 

SUBCOMMITTEE  ON  LEGISLATION  AND 
NATIONAL  SECURITY  OF  THE  GOVERNMENT 
OPERATIONS  COMMITTEE 

Thursday,  July  27,  1989 

Mr.  Chairman,  as  one  who  has  been  concerned  for  some  time  by 
what  I  believe  to  be  the  usurpation  by  the  Office  of  Management 
and  Budget  of  authority  statutorily  delegated  to  regulatory 
agencies,  I  wish  to  commend  you  for  your  efforts  to  deal  with 
this  troubling  issue.  In  1985,  I  appeared  before  the 
Administrative  Conference  of  the  United  States  to  .  express  my 
concerns  about  the  operation  of  Executive  Orders  12291  and  12498. 
I  felt  then,  as  I  feel  now  that  the  two  Executive  Orders 
contravene  the  purposes  and  requirements  of  the  Administrative 
Procedure  Act.  They  create  unauthorized,  non-statutory  cost- 
benefit  standards  that  restrict  implementation  of  valid  laws. 
They    often    prevent    judicial    review.  And    they   violate  the 

separation  of  powers  established  by  the  Constitution.  Your  draft 
bill  represents  an  important  effort  to  begin  to  deal  with  these 
concerns . 

My  concerns  are  based  on  legal,   policy,   and  constitutional 
objections  that  can  be  summarized  under  five  categories: 
1.      OMB' s    decisive    role    in    agency  rulemaking 
contravenes  express  statutory  delegations  of 
authority    to    specific    executive  branch 
officials  who  have  the  expertise  to  make  the 
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regulatory  decisions  and  who  are  accountable 
for  those  decisions  to  Congress,  the  Courts 
and  the  public. 

OMB' s  decisive,  of f-the-record  role  in  agency 
rulemaking  is  in  direct  contravention  of  the 
purpose  and  requirements  of  public  rulemaking 
under  the  Administrative  Procedure  Act. 
Under  the  APA,  affected  parties  may  comment 
on  a  proposed  regulation.  These  comments 
must  be  made  public  so  that  they  may  be 
commented  on  by  other  affected  parties  and 
the  public.  The  agency  must  then  respond  to 
issues  raised  by  all  comments  when  it  makes 
its  final  regulatory  decision.  The  purposes 
of  all  these  requirements  are  to  enhance 
agency  fact-finding,  to  prevent  arbitrary 
decision-making,  and  to  provide  due  process 
for  affected  parties.  OMB  of f-the-record 
activities  under  the  Executive  Orders  defy 
these  statutory  requirements  and  subvert 
these  basic  purposes. 

OMB's  imposition  of  cost/benefit  and  cost 
effectiveness  standards  on  rulemaking  under 
Executive  Order  12291  —  which  are  actually 
prohibited  under  some  statutes  —  have  never 
been  statutorily  authorized,  even  though  they 
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amount  to  a  change  In  the  laws  agencies  are 
mandated  to  implement. 

4.  OMB  secrecy  in  its  dealings  with  agencies 
regarding  specific  regulations  —  and  its 
of f-the-record  meetings  with  and  information 
gathering  from  non-governmental  parties  — 
prevent  effective  judicial  review  of  the 
final  agency  decision.  It  may  even  preclude 
all  judicial  review  because  no  rule  is  ever 
issued  due  to  OMB  interference.  While  the 
agency  continues  to  develop  a  rulemaking 
record,  the  "real  action"  and  thus  the  real 
record  may  well  be  at  OMB,  which  refuses  to 
make  its  actions  or  records  public.  Under 
these  circumstances,  effective  judicial 
review  is  impossible. 

5.  OMB  activities  under  Executive  Orders  12291 
and  12498  raise  serious  separation  of  powers 
concerns  under  the  Constitution.  The 
President,  through  OMB,  has  attempted  to 
dramatically  shift  power  from  the  legislative 
to  the  executive  Branch.  The  centralization 
in  OMB  of  the  power  to  implement  —  or 
prevent  implementation  of  —  the  laws  passed 
by  Congress,  without  any  statutory  authority 
to    do    so,     is    a    prescription     for  the 
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arbitrary,  unrestrained,  and  unaccountable 
exercise  of  power  to  prevent  the  laws  from 
being  "faithfully  executed".  It  is  also  a 
usurpation  of  legislative,  i.e.  lawmaking, 
authority.  Thus,  it  severely  alters  that 
separation  of  power  established  in  the 
Constitution. 

I  told  the  Administrative  Conference  back  in  1985  that 
Congress  would  not  stand  by  idly  in  the  face  of  these  massive 
changes  in  our  governmental  structure.  I  am  delighted  that  you 
are  now  trying  to  fulfill  at  least  part  of  the  promise  I  made  at 
that  time.  Structural  changes,  particularly  those  that  appear  to 
be  only  "procedural"  in  nature,  are  neither  easy  nor  interesting 
to  follow,  nor  easy  to  understand.  But  such  changes  can  be  of 
critical  importance  to  the  ways  in  which  an  open,  democratic 
government  carries  out  its  responsibilities  to  the  people. 
Executive  Orders  12291  and  12498  are  just  such  "procedural" 
issues. 

Your  draft  bill  is  probably  more  accommodating  to  the 
Executive  Branch  than  I  would  prefer.  If  it  were  up  to  me,  I 
might  repeal  Executive  Orders  12291  and  12488.  Your  bill  merely 
regulates  operations  thereunder  and  provides  for  openness  and 
public  accountability.  That  would  be  a  huge  step  forward.  I 
wish  you  success  in  your  efforts  and  offer  you  my  enthusiastic 
support . 
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Mr.  CoNYERS.  Thank  you  very  much,  Mr.  Glickman. 

In  the  course  of  your  activities  on  these  committees,  were  there 
any  hearings?  If  there  were,  we  would  like  to  know  about  it  so  we 
can  add  that  to  our  background  material. 

Mr.  Glickman.  We  will.  I  know  that  Mr.  Frank,  who  chairs  the 
subcommittee  now,  has  had  some  specific  hearings  on  interference 
with  agency  actions  on  a  case-by-case  basis.  That  may  even  be  the 
most  interesting  thing  to  see  how  it  actually  affects  specific  policy- 
making. 

Mr.  Conyers.  And  we  will  be  watching  your  hearing  coming  up 
in  the  Agriculture  Committee  on  this  same  subject. 

Mr.  Glickman.  I  just  think  that  OMB  is  not  a  loose  cannon. 
They  are,  they  shouldn't  be  a  loose  cannon.  I  understand  the  Presi- 
dent's desire  to  assume,  you  know,  budget  control  over  the  Govern- 
ment, but  when  they  interfere  with  regulations  being  issued  or  pre- 
vent them  from  being  issued,  there  should  be  public  record  of  that. 

Mr.  Conyers.  With  the  new  Director,  have  you  sensed  any 
change  in  the  thrust  over  there? 

Mr.  Glickman.  My  own  personal  opinion  is  style  is  better.  I 
haven't  seen  any  improvement  in  substance.  He  is  a  friendly  guy 
and  he  seems  to  be  well-liked.  But  beyond  that,  I  think  the  work 
is  going  on  in  the  same  manner. 

Mr.  Conyers.  We  like  him  over  here. 

Mr.  Horton. 

Mr.  Horton.  Thank  you,  Mr.  Chairman. 

One  point  I  want  to  make  is  that  there  are  two  subjects  here — 
one  is  the  Paperwork  Reduction  Act  and  the  other  is  the  Executive 
orders.  In  1986,  under  the  cosponsorship  of  Mr.  Brooks  and  myself, 
we  made  some  changes  in  the  law  with  regard  to  the  Office  of 
OIRA.  And  one  of  the  things  we  did  was  to  make  certain  that  the 
funds  that  were  used  by  OIRA  to  carry  out  the  mandate  of  the  Pa- 
perwork Reduction  Act  were  appropriated  only  for  that  purpose. 
Then,  if  the  Office  of  OIRA  got  into  the  things  that  you  are  talking 
about,  which  is  review  of  regulatory  matters,  that  would  have  to 
come  out  of  another  funding,  as  far  as  OMB  is  concerned. 

So,  I  just  want  to  make  that  distinction.  I  understand  from  your 
testimony  and  from  other  testimony  that  the  Executive  orders, 
which  have  to  do  with  regulatory  review,  are  principally  the  con- 
cern that  you  and  others  are  making. 

In  other  words,  you  are  not  talking  about  the  Paperwork  Reduc- 
tion Act,  you  are  talking  about  the  regulations  and  the  impact  of 
the  Executive  orders  as  they  are  being  carried  out.  It  may  be  prop- 
er for  us  to  look  at  that. 

I  iust  want  to  make  the  distinction  between  that  and  the  Paper- 
work Reduction  Act,  which  is  a  different  bill. 

Mr.  Glickman.  The  only  correlation  would  be  that  under  the 
guise  or  the  ruse  of  the  Paperwork  Reduction  Act,  OMB  may  be 
taking  these  two  Executive  orders  and  modifying  rules  and  regula- 
tions or  preventing  them  without  really  comporting  with  basic 
standards  of  notice,  and  allowing  interested  parties  to  know  really 
what  is  going  on. 

While  I  agree  with  you,  in  a  sense,  they  are  two  different  sub- 
jects. When  it  comes  to  being  zealous  about  reducing  paperwork  in 
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government,  OMB  may  be  using  these  Executive  orders  improperly 
as  well. 

Mr.  Horton.  Well,  I  think  the  incidents  that  you  were  talking 
about  did  occur  under  the  Reagan  administration.  However,  it  has 
been  the  experience  of  the  chairman  and  myself  from  conversations 
with  the  new  OMB  Director  that  he  brings  to  that  office  a  different 
style  and  philosophy. 

I  would  expect  that  many  of  the  things  that  are  being  complained 
about  will  be  administratively  taken  care  of.  Now,  that  doesn't 
mean  to  say  that  we  want  to  just  depend  upon  that,  because  we 
may  get  another  Director  who  is  back  in  the  same  vein  as  the  past 
Directors  of  OMB.  So  we  ought  to  look  at  that. 

But  I  do  think  that  there  is  a  different  climate  and  a  different 
attitude  and  a  different  policy  attitude  in  OMB  with  regard  to  this 
regulation  problem. 

Mr.  Glickman.  I  agree.  Some  of  this  reflects  a  healthy  tension 
between  executive  and  administrative  officials.  My  point  is  that 
what  we  found  is  that  the  executive  branch,  mostly  during  the 
Reagan  years,  did  not  follow  basic  procedures  to  let  people  know 
what  they  were  doing,  and  you  cannot  operate  a  government  like 
that. 

Mr.  Horton.  That  is  true. 
Thank  you. 

Mr.  Conyers.  Thank  you  very  much,  Mr.  Glickman. 
Mr.  Glickman.  Thank  you. 

Mr.  Conyers.  We  are  pleased  to  see  at  the  witness  table  Pat  Wil- 
liams, the  gentleman  from  Montana,  chairman  of  the  Postsecond- 
ary  Education  Subcommittee  of  Education  and  Labor.  He  has  bat- 
tled OIRA  across  the  years,  and  so  we  are  happy  to  try  to  recapture 
some  of  his  experience  on  the  subject  matter  that  brings  us  all  here 
today. 

STATEMENT  OF  HON.  PAT  WILLIAMS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MONTANA 

Mr.  Williams.  Thank  you  very  much,  Mr.  Chairman  and  my  col- 
leagues. 

I  am  not  here  necessarily  assigning  blame  to  OMB  or  any  par- 
ticular Federal  agency  for  some  of  the  difficulties  that  we,  in  the 
House,  and  our  colleagues  on  the  other  side,  have  experienced. 

But,  I  am  interested,  as  I  know  each  of  you  are,  in  seeing  that 
Federal  agencies  meet  the  letter  of  the  law  once  it  is  passed  and 
signed,  and  final  regulations  should  be  issued  in  a  timely  fashion. 
Reports,  research,  and  data  that  are  required  by  law  should  be  pro- 
vided to  Congress  when  each  is  required. 

We  are  finding  increasingly  that  those  things  don't  happen.  Since 
the  enactment  of  the  Paperwork  Reduction  Act,  the  Office  of  Man- 
agement and  Budget  has  exercised  considerable  review  power  over 
the  policy,  program  management,  and  research  activities  of  Federal 
agencies  by  very  broadly  interpreting  its  authority  under  section 
3504  of  the  act. 

It  is  my  own  belief,  Mr.  Chairman,  that  the  OMB  function  some- 
times supersedes  the  legislative  intent,  and  perhaps  the  act  itself. 

Although  the  statutory  language  for  the  policy  and  coordination 
function  is  narrowly  focused  on  the  technical  ana  statistical  aspects 
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of  data  collection,  presentation,  and  dissemination,  the  Office  of  In- 
formation and  Regulatory  Affairs  within  OMB  often  uses  that  re- 
view authority  to  supersede  an  agency's  own  planning  and  policy 
authority  to  determine  what  is,  in  the  opinion  of  OMB,  is  necessary 
and  useful  for  that  agency  or  the  Congress. 

I  have  tried  to  seek  our  specific  examples  before  coming  before 
you  today,  and  tried  to  seek  them  out  before  I  addressed  this  issue 
with  regard  to  my  own  committee.  I  want  to  be  frank  with  you  and 
tell  you  what  people  downtown  in  some  of  the  agencies  say  to  us. 

Let  me  give  you  one  quote:  "I  can't  give  you  those  specifics  be- 
cause I  think  they  will  be  traced  back  to  me  or  to  us,  and  we  fear 
that  OMB  will  just  delay  us  more  the  next  time." 

Now,  that  is  fear  of  retribution.  It  is  a  sad  comment  on  the  state 
of  affairs,  and  I  think  has  no  place  in  public  policy.  I  attempted  to 
address  the  issue  of  OMB's  role  when  we  brought  up  the  Vocational 
Education  Act  amendments  this  year  in  our  Education  and  Labor 
Committee. 

Let  me  share  with  you  quickly  what  my  amendment,  which 
passed  the  committee,  did.  It  said  the  following:  First,  any  report 
required  by  the  act  shall  not  be  subject  to  prior  review  or  approval 
by  OMB.  Second,  any  research  or  evaluation  plans,  methodology, 
survey  or  findings  developed  pursuant  to  this  act  shall  not  be  sub- 
ject to  prior  review  and  approval  by  OMB. 

Third,  the  final  determinations  made  by  the  OMB  regarding  any 
regulations  to  be  issued  under  this  act,  first,  shall  be  made  in  writ- 
ing; second,  shall  include  an  explanation  of  such  determinations; 
and  third,  shall  be  part  of  the  public  rulemaking  record. 

So,  I  was  just  trying  to  put  the  bright  light  of  sunshine  on  OMB 
regarding  what  they  were  doing.  OMB  went  apoplectic  about  my 
amendment,  and  even  though  the  President  supported  the  voca- 
tional education  bill,  a  veto  was  threatened  if  that  amendment 
stayed  in  the  bill. 

So,  at  the  urging  of  our  good  chairman,  Gus  Hawkins,  and  at  the 
threat  of  the  President  not  signing  the  vocational  education  bill,  I 
worked  out  a  compromise  with  our  ranking  member,  Mr.  Goodling. 
It  passed  the  floor  of  the  House  and  required  the  General  Account- 
ing Office  to,  one,  investigate  the  circumstances  of  any  failure  by 
the  Secretary  to  submit  any  report  or  research  finding  or  issue  any 
regulation  required  by  the  act. 

And,  second,  to  submit  to  the  relevant  committees  of  the  House 
and  Senate,  "a  report  containing  the  results  of  any  investigation 
conducted,  including  an  identification  of  the  cause  of  the  delay  and 
of  the  office  or  offices  of  the  Department  of  Education  or  OMB  re- 
sponsible for  the  delay." 

The  amendment  also  required  that:  "Any  report  or  research  find- 
ing or  information  collected  for  such  a  report"  be  made  available  by 
the  Secretary  to  relevant  congressional  committee  within  10  days 
of  such  request. 

As  a  followup  to  this  amendment,  Chairman  Hawkins,  Mr.  Good- 
ling,  and  myself  wrote  the  General  Accounting  Office,  asking  them 
to  perform  such  an  investigation  regarding  the  delay  of  the  publica- 
tion of  final  regulations  pursuant  to  the  Higher  Education  Amend- 
ments of  1986  and  the  Hawkins-Stafford  Elementary  and  Second- 
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ary  Education  Act  of  1986,  and  also  the  Education  of  the  Handi- 
capped Act  Amendments  of  1986. 

Alid  that  report  is  due  to  our  committee  at  the  end  of  September. 

Mr.  Conyers.  Excuse  me,  Pat.  How  did  your  compromise  differ 
from  the  amendment  that  passed  committee? 

Mr.  Williams.  We  simply  abandoned,  Mr.  Chairman,  the  amend- 
ment that  we  had  in  committee,  and  asked  GAO  to  simply  do  a  re- 
view of  how  and  why,  in  their  judgment,  regulations  are  changed. 

Mr.  Conyers.  Has  that  been  completed? 

Mr.  Williams.  It  has  not.  Let  me  tell  you  some  of  the  problems, 
just  a  couple  of  the  problems  that  we  experienced  so  you  get  a 
sense  of  what  the  Education  and  Labor  Committee  goes  through 
with  regard  to  delays. 

The  final  regulations  for  title  V  of  the  Older  Americans  Act  have 
never  been  finalized.  A  section  of  the  Job  Training  Partnership  Act 
[JTPA],  requires  DOL  to  submit  annual  reports  to  the  Congress. 
That  is  a  law.  They  have  to  submit  annual  reports  to  the  Congress. 

We  last  got  a  report  in  1982.  The  Social  Security  Administration 
required  data  collection  on  adoption  and  foster  care  which  Congress 
mandated  in  1986.  It  has  never  been  released.  Regulations  on  the 
Jobs  for  Employable  Dependent  Individuals,  JEDI  Act,  are  still 
pending. 

The  regulations  on  the  Economic  Dislocation  and  Worker  Adjust- 
ment Assistance  Act  are  still  pending.  And,  OMB  killed  a  two-part 
independent  living  survey,  because  the  administration  proposed 
eliminating  the  program,  although  Congress  thought  otherwise  and 
reauthorized  it. 

It  seems  to  me  the  problem  is  a  simple  one,  and  we  are  going 
to  have  to  obviously  struggle  with  the  solution.  But  the  problem  is 
that  we  say  by  law,  certain  things  shall  be  done,  certain  reports 
shall  be  issued  to  us.  I  know  that  there  are  a  lot  of  people  in  the 
United  States  who  believe  that  the  Congress  never  looks  at  those 
reports,  neither  staff  nor  Members,  but  those  people  are  wrong. 

We  do  look  at  the  reports.  We  use  them  in  reauthorizations.  We 
use  them  in  the  amending  process.  We  need  them,  and  we  need 
them  in  a  timely  fashion  if  we  are  going  to  conduct  efficient,  good, 
public  policy.  That  is  why  we  asked  for  the  reports.  When  the  re- 
ports don't  come,  and  agency  is  in  violation  of  the  law. 

The  agency  points  at  OMB,  OMB  points  back  at  the  agency,  but 
in  the  meantime,  the  law  is  being  violated,  and  we  don't  have  the 
report.  The  sort  of  thing  can  be  said  with  regard  to  regulations  on 
a  somewhat  different  plane. 

The  point  is  that  we  all,  OMB  and  the  White  House  and  the  Con- 
gress, and  the  agencies  and  departments,  want  to  be  able  to  per- 
form good  public  policy,  and  I  frankly  think  that  OMB  is  guilty  of 
standing  in  the  way  of  that  performance. 

I  am  hopeful  that  this  committee  can  take  the  lead  in  trying  to 
rectify  what  is — has  really  become  a  very  serious  and  unfortunate 
situation  that  moves  ahead  at  the  detriment  of  the  public. 

[The  prepared  statement  of  Mr.  Williams  follows:] 
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TESTIMONY  OF  REP.    PAT  WILLIAMS    (D-MT)  BEFORE 
THE  HOUSE  SUBCOMMITTEE  ON  LEGISLATION  AND 
NATIONAL  SECURITY  OF  THE  GOVERNMENT  OPERATIONS 
COMMITTEE 

Thank  you  for  giving  me  the  opportunity  to 
testify  before  your  subcommittee  regarding  the 
functions  of  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction  Act. 

Since  the  enactment  of  the  Paperwork 
Reduction  Act,  the  Office  of  Management  and 
Budget  has  exercised  considerable  review  power 
over  the  policy,  program  management  and 
research  activities  of  Federal  agencies  by 
broadly  interpreting  its  authority  in  section 
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3  504  of  the  Act.     This  function  sometimes 
supercedes  the  legislative  intent  negotiated 
between  the  relevant  federal  agency  and 
Congress  during  conference  committee  action  on 
major  legislation. 

Although  the  statutory  language  for  the 
policy  and  coordination  function  is  narrowly 
focused  on  the  technical  and  statistical 
aspects  of  data  collection,  presentation  and 
dissemination,   the  Office  of  Information  and 
Regulatory  Affairs  within  OMB  often  uses  its 
review  authority  to  supersede  an  agency's  own 
R/D&E  planning  and  policy  authority  to 
determine  what  is  "necessary  and  useful"  for 
that  agency  or  the  Congress. 
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In  seeking  specific  examples  from  federal 
agencies  to  enhance  these  observations  we  were 
greeted  with  the  response  that,   "we  can't  give 
you  specifics  since  those  will  be  traced  back 
to  us,   and  we  fear  that  OMB  will  just  delay  us 
more  the  next  time."     This  fear  of  retribution 
is  a  sad  comment  on  this  state  of  affairs  and  . 
has  no  place  in  public  policy.     It  is 
particularly  curious  that  this  occurs  when  the 
agencies  blame  OMB,  and  OMB  blames  the 
agencies  for  any  delay. 

I  attempted  to  address  this  problem  with  an 
amendment  to  HR  7,  the  Vocational  Education 
Act  amendments,   in  the  Education  and  Labor 
Committee.     My  amendment,  which  passed  18-13, 
said  the  following:   "a)  any  report  required  by 
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this  Act  shall  not  be  subject  to  prior  review 
or  approval  by  the  OMB;  b)   any  research  or 
evaluation  plans,  methodology,  surveys,  or 
findings  developed  pursuant  to  this  Act  shall 
not  be  subject  to  prior  review  or  approval  by 
the  OMB;  and,  c)   the  final  determinations  made 
by  the  OMB  regarding  any  regulations  to  be 
issued  under  this  Act  —  1)   shall  be  made  in 
writing;  2)   shall  include  an  explanation  of 
such  determinations;  and,   3)   shall  be  part  of 
the  public  rule-making  record." 

To  say  the  least,  OMB  went  apoplectic  over 
the  amendment  citing  the  need  for  privileged 
communication  between  the  Office  of  the 
President  and  federal  agencies.     OMB  said  that 
the  President  would  veto  the  otherwise  very 
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bipartisan  bill  if  my  amendment  remained  in  it 
on  the  floor  and  would  recommend  that 
Republicans  vote  against  final  passage. 

In  my  reading  of  your  draft  bill,  I  was 
pleased  to  note  that  it  embodies  the  principal 
of  public  disclosure  contained  in  my  original 
amendment . 

At  my  chairman* s  urging  based  on  the  veto 
threat  and  the  threat  to  withhold  votes,  I 
worked  out  a  compromise  with  Mr.  Goodling 
which  passed  on  the  floor  of  the  House 
requiring  the  General  Accounting  Office  to: 
"1)   investigate  the  circumstances  of  any 
failure  by  the  Secretary  to  submit  any  report 
or  research  finding  or  issue  any  regulation 


5 


258 

required  by  this  Act..."  and  2)   submit  to  the 
relevant  Committees  of  the  House  and  Senate  "a 
report  containing  the  results  of  any 
investigation  conducted  . . .   including  an 
identification  of  the  cause  of  the  delay  and 
of  the  office  or  offices  of  the  Department  of 
Education  or  OMB  responsible  for  the  delay." 
The  amendment  also  required  that,   "any  report 
or  research  finding. . .   or  information 
collected  for  such  a  report"  be  made 
available  by  the  Secretary  to  the  relevant 
Congressional  committee  within  ten  days  of 
such  request. 

As  a  follow  up  to  this  amendment,  Chairman 
Hawkins,  Mr.  Goodling  and  myself  wrote  the 
General  Accounting  Office  asking  them  to 
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perform  such  an  investigation  regarding  the 
delay  of  the  publication  of  final  regulations 
pursuant  to  the:   1)  Higher  Education 
Amendments  of  198  6  including  the  amendments  of 
1987;  2)  Hawkins-Stafford  Elementary  and 
Secondary  Education  Act  of  198  6;  and,  3) 
Education  of  the  Handicapped  Act  amendments  of 
1986  including  the  technical  amendments  of 
1988.     The  report  is  due  to  our  Committee  by 
September  30,  1989. 

In  addition  to  delays  on  these  bills,  we 
have  experienced  the  following  problems:  1) 
final  regulations  for  title  V  of  the  Older 
Americans  Act  have  never  been  finalized;  2) 
section  169(d)   of  the  Job  Training 
Partnership  Act  (JTPA)   law  requires  DOL  to 
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submit  annual  reports  to  Congress  and  those 
that  have  been  received  since  1982  have  been 
late;  3)   the  Social  Security  Administration 
(SSA)   required  data  collection  on  adoption  and 
foster  care  which  Congress  mandated  in  1986 
has  not  yet  been  released;  4)   regulations  on 
the  Jobs  for  Employable  Dependent  Individuals 
(JEDI)    legislation  are  still  pending;  5) 
regulations  on  the  Economic  Dislocation  and 
Worker  Adjustment  Assistance  Act  (EDWAA)  are 
still  pending;  and,   6)   OMB  killed  a  two-part 
"independent  living"  survey  because  the 
Administration  proposed  eliminating  the 
program  although  Congress  thought  otherwise 
and  reauthorized  it. 

The  basic  framework  of  the  Paperwork 
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Reduction  Act  with  its  automatic  reductions 
leads  to  arbitrary  decisions  and  often  to  bias 
against  needed  information.     As  I  understand 
it,  the  current  Act  sets  a  target  of  5%  annual 
reductions  until  1991.     This  introduces  a 
presumptive  bias  against  collecting  needed  new 
data,  particularly  if  staff  who  are  part  of 
the  review  process  are  evaluated  based  on 
whether  or  not  they  are  meeting  or  exceeding 
the  5%  reduction  target.     The  bias  against  new 
data  collection  is  there  even  when 
recommendations  for  such  are  made  by  the 
Inspector  General. 

The  Senate  report  accompanying  this  Act 
states  that  "the  Committee  does  not  intend 
that  regulatory  reform  issues  which  go  beyond 
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the  scope  of  information  management  and  burden 
be  assigned  to  the  Office,"  and  expresses 
"concern  that  the  authority  of  this  Act  might 
be  used  to  increase  the  power  of  OMB  over 
substantive  policy,"  and  which  "draws  an 
important  distinction  between  paperwork 
management  and  substantive  decisions."  If 
these  directives  were  followed,  the 
frustration  level  of  members  of  Congress 
would,   hopefully,   be  reduced. 

I  am  not  interested  in  assigning  blame  on 
OMB  or  a  particular  federal  agency.   I  am 
interested  in  establishing  a  better  way  of 
doing  business  so  that  when  Congress  passes  a 
law  and  the  President  signs  it:   1)  final 
regulations  are  issued  in  a  timely  fashion, 
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and  2)   reports,  research  and  data  required  by 
the  law  are  provided  to  Congress  in  a  timely 
fashion. 

I  appreciate  this  opportunity  to  testify 
before  your  subcommittee  and  look  forward  to 
working  with  you  on  this  important  issue. 
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Mr.  Conyers.  You  prohibited  OMB  from  interfering,  flat  out.  We 
are  trying  to  let  sunshine  in.  Do  you  think  this  is  too  much  of  a 
Boy  Scout  approach;  can  we  talk  with  these  folks?  What  is  the 
deal? 

Mr.  Williams.  I  think  you  can  talk.  I  think  letting  sunshine  in 
may  be  an  appropriate  approach.  It  just  seems  to  me  that  if  OMB 
is  changing  regulations,  if  OMB  is  requiring  statistics  to  be  col- 
lected if  OMB  is  for  any  reason  requiring  researchers  to  change  the 
methodology  of  their  research,  then  the  public  deserves  to  know 
why. 

Otherwise,  we  have  a  major  portion  of  the  Federal  Government 
operating  behind  closed  doors.  Mr.  Chairman,  if  you  and  Congress- 
man Horton  and  the  others  can  just  bring  the  bright  light  of  public 
review  on  this,  I  think  you  will  have  provided  a  great  service. 

Mr.  Conyers.  The  irony  is  that  we  delegated  legislative  author- 
ity to  the  executive  branch,  and  now  we  are  back  here  trying  to  fig- 
ure out  how  to  get  justification  for  some  of  these  delays  and  re- 
quirements that  are  done  now  under  executive  privilege. 

We  are  impacting  on  the  prerogatives  of  the  executive  branch.  I 
mean,  it  is  like  deja  vu.  We  give  our  powers  away,  and  then  we 
can't  get  back  in  the  door,  because  we  are  interfering  with  the  ex- 
ecutive's prerogative. 

Mr.  Williams.  I  would  think  there  is  such  a  thing  as  legislative 
prerogative,  too,  because  the  branches  are  equal,  and  while  it 
doesn't  serve  the  public  interest  for  an  executive-legislative  cat 
fight  to  continue  in  America,  it  does  seem  to  me  that  the  executive 
has  as  much  right  to  talk  about  their  privilege  as  the  Congress  has 
to  talk  about  ours. 

But  it  has  been  a  long  time,  it  seems  to  me,  since  Congress  has 
talked  about  legislative  privilege. 

Mr.  Conyers.  That  is  true. 

Frank  Horton,  what  do  you  think? 

Mr.  Horton.  Thank  you,  Mr.  Chairman. 

I  don't  have  any  questions,  Pat.  I  appreciate  your  testimony  and 
you  are  involved  with  a  very  important  aspect  of  what  OMB  does 
do,  and  we  have  appreciated  the  information  you  have  given  us 
today.  I  can  certainly  understand  the  problems  you  had  with  re- 
gard to  your  amendment,  and  hope  that  we  can  do  something  to 
correct  those  kinds  of  problems. 

Thank  you  very  much. 

Mr.  Conyers.  Christopher  Shays. 

Mr.  Shays.  I  have  no  questions. 

Mr.  Conyers.  Thank  you,  Mr.  Subcommittee  Chairman. 
Mr.  Williams.  Thank  you. 

Mr.  Conyers.  We  now  turn  to  panel  one  and  ask,  invite  Deputy 
Director  John  Martonik,  Dr.  Peter  Infante,  and  Ms.  Jennifer  Silk, 
to  stand  and  receive  the  swearing  in  of  witnesses. 

[Witnesses  sworn.] 

Mr.  Martonik.  I  do. 

Dr.  Infante.  I  do. 

Ms.  Silk.  I  do. 

Mr.  Conyers.  Thank  you  very  much.  Sit  down,  and  let  the  record 
indicate  that  the  witnesses  have  responded  in  the  affirmative.  Wei- 
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come  to  our  hearing.  Thank  you  for  your  preparation.  Please  pro- 
ceed in  your  own  way. 

Without  objection,  all  your  statements,  and  all  of  the  witnesses' 
statements  will  be  put  in  the  record.  Will  the  witnesses  identify 
themselves  in  terms  of  their  relationship  to  OSHA?  Tell  us  a  little 
bit  about  professional  training,  your  responsibilities  with  relation 
to  preparation  and  clearance  of  regulations  and  regulatory  paper- 
work. 

STATEMENT  OF  JOHN  MARTONIK,  DEPUTY  DIRECTOR, 
HEALTH  STANDARDS  PROGRAMS,  OCCUPATIONAL  SAFETY 
AND  HEALTH  ADMINISTRATION,  ACCOMPANIED  BY  PETER 
INFANTE,  DIRECTOR,  OFFICE  OF  STANDARDS  REVIEW;  AND 
JENNIFER  SILK,  HEALTH  SCIENTIST 

Mr.  Martonik.  My  name  is  John  Martonik,  I  am  Deputy  Direc- 
tor of  Health  Standards  Programs  for  OSHA.  My  background  is,  I 
have  received  a  bachelor  of  science  degree  in  chemical  engineering 
from  the  University  of  Pittsburgh  in  1971,  and  a  master  of  science. 

Mr.  Conyers.  Pull  your  mike  up  a  bit. 

Mr.  Martonik.  And  I  have  received  a  master  of  science  degree 
in  industrial  hygiene  from  the  University  of  Pittsburgh  in  1972.  I 
also  am  a  certified  industrial  hygienist  from  the  American  Board 
of  Industrial  Hygienists.  I  have  worked  at  the  Mine  Safety  and 
Health  Administration  from  1972  to  1976,  when  I  then  joined  the 
Occupational  Safety  and  Health  Administration. 

At  OSHA,  I  have  had  several  positions,  including  the  Director  of 
the  office  that  writes  health  compliance  programs  for  enforcement. 
My  current  position  is  Deputy  Director  of  Health  Standards  Pro- 
grams, which  I  have  held  since  1981.  The  Director  of  Health  Stand- 
ards Programs,  for  which  Dr.  Infante  and  Jennifer  Silk's  work,  is 
responsible  for  promulgating  regulations  regarding  hazards  in  the 
workplace. 

That  particular  function  involves  writing  documents  that  are 
published  in  a  Federal  Register  that  enact  the  requirements  on  em- 
ployers to  reduce  the  risk  associated  with  toxic  substances  and 
physical  agents. 

Mr.  Conyers.  Have  you  ever  been  assigned  to  duty  stations  out- 
side of  Washington,  DC  or  the  Washington  area? 

Mr.  MARTONIK.  My  first  employment  involved  working  for  the 
Mining  Safety  and  Health  Administration.  I  worked  in  Pittsburgh 
for  a  period  of  1  year.  My  assignments  included  field  studies  and 
field  visits,  but  I  nave  been  stationed  in  Washington  for  the  major- 
ity of  my  career. 

Mr.  Conyers.  Great.  Thank  you. 

Dr.  Infante,  would  you  response,  please? 

Dr.  Infante.  Yes,  I  am  Director  of  the  Office  of  Standards  Re- 
view in  the  Health  Standards  Program  at  OSHA,  and  I  have  been 
employed  in  the  Health  Standards  Directorate  since  1978.  So,  I 
have  11  years'  experience  here.  My  training  is,  I  have  a  doctorate 
of  public  health  from  the  department  of  epidemiology  from  the  Uni- 
versity of  Michigan,  and  I  am  an  epidemiologist  by  background 
training. 

Prior  to  that,  I  was  a  dentist.  I  have  another  doctoral  degree. 
And  prior  to  the  time  I  worked  at  OSHA,  I  worked  for  the  National 
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Institute  for  Occupational  Safety  and  Health,  where  I  conducted 
field  studies  of  workers  exposed  to  different  substances,  to  see  what 
they  died  from,  to  determine  causes  of  disease  in  the  workplace. 

I  had  done  that  for  3  years.  Prior  to  that  time,  I  worked  as  an 
epidemiologist  for  the  Ohio  Department  of  Health  for  about  IV2 
years,  and  prior  to  that  time,  I  worked  as  an  epidemiologist  for  the 
World  Health  Organization  in  Central  America  and  in  Washington. 

Mr.  Conyers.  Thank  you  very  much. 

Ms.  Silk. 

Ms.  Silk.  I  have  an  undergraduate  degree  in  biological  health, 
and  OS  HA  then  sent  me  to  a  long-term  training  program,  and  I 
have  a  year  of  graduate  study  in  industrial  hygiene.  I  have  been 
working  for  OSHA  ever  since  I  got  out  of  college,  for  15  years  in 
the  area  of  developing  health  standards,  and  for  the  last  8  years, 
I  have  been  senior  person  responsible  for  the  development  of  the 
hazards  communication  standard. 

Mr.  Conyers.  Could  you  all  identify  the  OIRA  desk  officers  who 
review  the  standards,  the  regulations,  the  paperwork  that  you  pre- 
pare? 

Mr.  Martonik.  The  primary  desk  officer  is  a  man  named  Scott 
Jacobs.  Recently,  we  have  also  been  working  with  a  lady  by  the 
name  of  Diana  Rowen,  and  periodically  we  talk  to  an  individual 
named  John  Morrall.  We  consider  these  the  primary  desk  officers 
or  staff  contacts. 

Mr.  Conyers.  Is  that  for  all  of  you,  the  same  desk  officers? 

Mr.  Martonik.  Yes,  we  all  three  work  in  the  same  program. 

Mr.  Conyers.  Yes,  and  the  desk  officers  are  the  same? 

Mr.  Martonik.  That  is  correct. 

Mr.  Conyers.  One  person  and  an  assistant? 

Mr.  Martonik.  That  is  how  I  understand  it.  John  Morrall  at  one 
time  was  a  supervisor.  I  am  not  certain  about  the  specific  organiza- 
tion. But  the  documents  that  are  signed  resulting  from  the  review 
under  paperwork  have  either  been  signed  by  Scott  Jacobs  or  by 
Diana  Rowen. 

Mr.  Conyers.  OK 

I  have  the  vitae  of  both  of  these  persons,  and  request  that,  with- 
out objection,  they  be  included  in  the  record  of  the  hearings  as  doc- 
uments 1  and  2.  Without  objection,  so  ordered. 

[Documents  1  and  2  follow:] 
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7/26/89 


SCOTT  H.  JACOBS 


PROFESSIONAL  EXPERIENCE 

October  1988-      Office  of  Management  and  Budget 

present  Office  of  Information  and  Regulatory  Affairs 

Human  Resources  and  Housing  Branch 
Assistant  Branch  Chief  for  Labor,  Treasury  and 
HUD  t 


June  1985- 
October  1S8I 


Responsible  for  representing  the  Executive  Office 
of  the  President  in  oversight  of  regulatory, 
information  and  related  activities  of  these 
agencies.     Duties  include  supervision  of  desk 
officers  with  primary  review  responsibility; 
review  of  Federal  information  collections  and 
resources  under  the  Paperwork  Reduction  Act; 
implementation  of  relevant  Executive  Orders; 
quantitative  analyses  of  proposed  information  and 
regulatory  activities;  development  of  policy 
recommendations?  coordination  of  Federal 
activities  among  affected  agencies;  and  review 
and  analysis,  as  needed,  of  legislation, 
testimony,  and  other  documents  relating  to 
Federal  information  and  regulatory  management 
policies . 

Office  of  Management  and  Budget 

Office  of  Information  and  Regulatory  Affairs 

Desk  Officer 


Responsible  for  representing  the  Executive  Office 
of  the  President  in  oversight  of  information, 
regulatory  and  related  activities  of  Federal 
Occupational  Safety  and  Health  Administration, 
Mine  Safety  and  Health  Administration,  and  the 
National  Institute  for  Occupational  Safety  and 
Health.     See  above  for  a  list  of  duties. 

Awards:   1986  OMB  Division  Award 

1987  OMB  Special  Performance  Award 

1988  OMB  Division  Award 


November  1983-    U.S.  Agency  for  International  Development 
July  1984  Khartoum,  Sudan 

International  Development  Assistant 

As  member  of  economic  survey  team  in  southern 
Sudan,  collected  information  on  strategies  for 
economic  recovery  from  civil  war.     Collected  data 
and  analyzed  numerous  aspects  of  U.S.  aid 
program,   including  analyses  of  economic  policy 
reforms  used  in  negotiation  with  the  government 
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of  the  Sudan;  national  price  controls;  military 
efforts  to  control  profitable  Markets;  and  the 
effect  of  exchange  rate  variations  on  groundnut 
production  and  export  markets. 

July  1983-  U.S.  State  Department 

October  1983     Office  of  Refugee  Affairs 

U.S.  Embassy,  Khartoum  Sudan 

State  Department  Intern  ' 

Collected  information  on  assistance  efforts  in 
refugee  settlements  serving  Ethiopian  refugees 
fleeing  drought  conditions.     Assessed  political 
and  economic  conditions  in  which  international 
assistance  agencies  worked.     Conducted  study  of 
the  economic  integration  and  impact  of  refugees 
in  urban  areas,  concluding  that  most  urban 
refugees  depended  for  survival  on  informal 
support  networks  based  on  relationships 
previously  established  in  Ethiopia. 

March  1982-  Office  of  Senator  Sam  Nunn 

May  1982  U.S.  Senate  Intern 

Responded  to  casework  and  constituent  queries. 


EDUCATION 


Graduate  School: 


Woodrow  Wilson  School  of  Public  and  International  Affairs 

Princeton  University 

Degree:  Master  in  Public  Affairs,  June  1985 

Field:     Domestic  Affairs;   International  Development 

Honors:  Woodrow  Wilson  Fellowship 


Undergraduate  School: 

University  of  Georgia 

Degree:  Bachelor  of  Arts,  June  1982 
Field:     Economics  and  Political  Science 
Honors:  Summa  Cum  Laude 

With  General  Honors 

With  Honors  in  Political  Science 

Phi  Beta  Kappa 


PUBLICATIONS 


The  Sudan's  Islamization , "  Current  History,  May  1985 
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DIANA  L.  ROWEN 


EDUCATION 
1986  ~  1988 


1980  -  1984 


EXPERIENCE 
Summer  1987 


1986   -  1986 


Harvard  University , 

John  F.  Kennedy  School  of  Government,  Cambridge, 
MA 

Master  of  Public  Policy  received,  June  1988. 
Concentration  in  science  and  technology 
administrative  law,  policy.     Coursework  includes 
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Mr.  Conyers.  I  wish  to  note  that  neither  of  these  persons  appear 
to  have  any  training  or  expertise  in  biology  or  chemistry  or  other 
medically  related  fields,  such  as  toxicology  or  epidemiology. 

Dr.  Martonik,  could  you  give  us  a  description  of  how  standards 
or  OSHA  regulations  are  developed,  giving  some  attention  to  the 
number  of  times  that  these  proposals  are  submitted  to  OMB  for 
regulatory  review  and  paperwork  clearance? 

Mr.  Martonik.  Yes,  I  will.  The  Executive  Order  12498  is  an  Ex- 
ecutive order  which  asks  the  Office  of  Management  and  Budget  to 
coordinate  regulatory  activities.  OMB  requires  that  before  an  agen- 
cy expend  any  effort  toward  development  of  a  regulation  that  they 
write  a  paper  called  the  "Significant  Regulatory  Action,"  which  is 
reviewed  by  the  Office  of  Management  and  Budget. 

So  when  the  agency  decides  for  some  reason,  either  because  of 
a  new  study  or  a  petition  from  the  public,  or  some  resources  be- 
come available,  that  an  effort  should  be  placed  on  development  of 
the  standard,  the  first  thing  that  OSHA  needs  to  do  before  expend- 
ing any  resources  is  to  write  a  significant  regulatory  action. 

After  OMB  approves  that  significant  regulatory  action,  OSHA 
then  begins  collecting  information  to  justify  the  standard.  For  the 
purposes  of  OSHA,  the  standards  have  to  be  technically  and  eco- 
nomically feasible,  and  have  to  show  that  there  is  a  significant  risk 
of  impairment. 

In  that  process,  OSHA  may  publish  in  the  Federal  Register  an 
advance  notice  of  proposed  rulemaking.  This  document  is  not  rou- 
tinely sent  to  the  Office  of  Management  and  Budget,  but  on  occa- 
sion may  be  sent  to  them.  That  document  is  also  not  a  required 
document  for  the  development  of  a  standard. 

Mr.  Conyers.  How  many  procedures  have  you  named  so  far? 

Mr.  Martonik.  Right  now,  just  one,  the  submission  of  the  signifi- 
cant regulatory  action.  I  am  about  to  name  a  second.  OSHA  will 
develop  and  gather  information  regarding  the  impact  of  the  regula- 
tion on  the  regulated  community,  and  to  do  that,  we  like  to  often 
survey  the  regulated  community  to  determine  how  many  plants  or 
factories  are  using  a  chemical,  and  what  levels  of  exposures  to  the 
chemicals  might  exist  in  those  plants. 

In  order  to  obtain  that  information,  we  will  often  and  very  fre- 
quently use  survey  forms.  In  order  to  obtain  permission  to  send  out 
these  survey  forms  to  more  than  nine  employers,  OSHA  will  write 
a  request  to  OMB  to  allow  OSHA  to  gather  that  information.  That 
is  required  under  the  Paperwork  Reduction  Act. 

Mr.  Conyers.  If  you  don't  get  an  approval,  you  can't  do  any- 
thing? 

Mr.  Martonik.  That  is  correct. 

Mr.  Conyers.  Do  you  ever  not  get  an  approval? 

Mr.  Martonik.  We,  on  occasion,  have  not  received  approvals, 
and  we  on  occasion  have  had  our  approvals  modified  by  the  OMB. 
Some  questions  have  been  changed. 

Mr.  Conyers.  How  long  does  it  take  to  go  through  that  process? 
I  mean,  what  is  the  quickest  and  what  is  the  longest  that  has  ever 
been,  excluding  the  ones  where  you  were  turned  down? 

Mr.  Martonik.  Regarding  the  collection  of  information  for  a  sur- 
vey, the  turnaround  time  has  been  very  good,  a  matter  of  a  month 
or  so.  We  have  not  experienced  significant  delays  in  receiving  the 
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approval  to  collect  information  using  surveys.  Sometimes  they 
might  go  as  long  as  2  months,  but  I  don't  recall  any  situation 
where  there  have  been  significant  delays. 

Mr.  Conyers.  Do  you  have  a  relationship  that  you  can  call  them 
up  and  say,  it  has  now  been  IV2  months,  and  did  you  get  this  let- 
ter? 

Mr.  Martonik.  Yes,  we  do.  We  can  call  them  directly.  As  I  men- 
tioned, this  one  aspect  of  OMB  review  is  really  not  one  of  the  larg- 
er sticking  points  as  far  as  time  is  concerned.  On  occasion,  the 
questions  have  been  modified,  and  on  occasion,  we  have  received 
disapproval,  which  is  more  serious  than  the  time  delays  which  we 
experience. 

Mr.  Conyers.  How  could  this  subcommittee  know  of  when  this 
kind  of  activity  has  occurred? 

Mr.  Martonik.  In  fact,  the  procedures  for  requesting  paperwork 
approval  that  OMB  has  written  require  that  all  approvals  that  an 
agency  sends  to  OMB  be  published  in  the  Federal  Register.  So,  the 
request  that  OSHA  makes  to  OMB  is  public,  is  made  public  by  way 
of  publication  in  the  Federal  Register. 

Mr.  Conyers.  But  is  the  response  to  OSHA  from  OMB,  is  that 
made  public? 

Mr.  Martonik.  The  actual  approved  questionnaire  will  be  made 
public,  yes.  The  discussions  about  

Mr.  Conyers.  Is  the  modification  of  a  question  made  public? 

Mr.  Martonik.  The  modification  of  a  question  is  made  public. 

Mr.  Conyers.  OK  So  if  my  staff  went  through  the  Federal  Reg- 
ister from  back  to  1981,  we  could  find  out  all  of  this? 

Mr.  Martonik.  Yes,  you  could.  This  aspect  regards  a  very  nar- 
row aspect  of  rulemaking.  It  only  deals  with  OSHA's  collection  of 
information  using  survey  forms. 

Mr.  Conyers.  All  right.  So  we  are  now  at  the  second  step? 

Mr.  Martonik.  That  is  right.  After  OSHA  collects  the  informa- 
tion, OSHA  then  drafts  a  document  called  a  notice  of  proposed 
rulemaking.  This  begins  our  procedures  for  setting  standards  as  de- 
scribed in  the  Administrative  Procedure  Act. 

We  consider  the  publication  of  the  notice  of  proposed  rulemaking 
to  be  the  first  legal  step  in  the  promulgation  of  a  standard.  All  evi- 
dence and  documents  that  are  received  pursuant  to  our  notice  of 
proposed  rulemaking  are  kept  in  the  public  docket  and  filed  for 
public  inspection. 

Prior  to  publishing  the  notice  of  proposed  rulemaking,  we  send 
a  draft  document  to  OMB  under  the  Executive  Order  12291  for 
their  review  regarding  the  regulatory  impact  analysis.  After  OMB 
reviews  the  document  for  the  regulatory  analysis,  the  OMB  will  re- 
turn the  document  to  OSHA  for  publication. 

At  that  time,  after  OSHA's  has  received  approval  to  publish  |the 
notice  of  proposed  rulemaking,  OSHA  will  then  send  to  OMB  a 
package  that  will  request  paperwork  review  under  the  Paperwork 
Reduction  Act  for  any  collection  of  information  requirements  in  ihe 
notice  of  proposed  rulemaking.  J 

So,  this  would  make  it  the  third  time  OSHA  has  sent  a  document 
to  OMB.  OSHA  will  then  seek  public  comment  and  input  on  its 
proposed  rule.  After  collecting  all  the  comments,  OSHA  will  draft 
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a  final  rule,  and  again  submit  the  document  for  review  to  OMB 
under  Executive  Order  12291  for  regulatory  analysis. 

After  that  review  is  completed  and  OMB  has  given  approval  to 
publish  the  document,  OS  HA  will  then  submit  under  the  Paper- 
work Reduction  Act  a  paperwork  package  requesting  approval  for 
paperwork  provisions  of  that  final  standard. 

Mr.  Conyers.  That  is  step  six? 

Mr.  Martonik.  Step  six,  yes. 

Mr.  Conyers.  OK 

Mr.  Martonik.  When  OMB  reviews  the  requirement  for  paper- 
work approval,  they  allow  no  longer  than  3  years  by  statute  for  ap- 
proval for  those  provisions.  After  3  years,  we  then  have  to  go  back 
and  request  additional  approval  if  OMB  gives  us  the  maximum  of 
3  years. 

Mr.  Conyers.  So,  how  many  paperwork — how  many  people  do 
you  have  in  your  area  working  on  this  paperwork?  I  mean,  it 
sounds  like  there  is  quite  a  bit  of  paperwork  going  on  here. 
Mr.  Martonik.  Yes,  sir,  there  is  a  considerable  amount 

Mr.  Conyers.  Do  you  have  a  lot  of  secretaries,  or  one,  or  

Mr.  Martonik.  Well,  OSHA's  Health  Standards  Office  employs 
now  approximately  45  individuals,  about  3V2  are  devoted  to  full- 
time  writing  of  these  paperwork  approval  packages.  This  does  not 
include  the  time  of  other  individuals  peripherally  involved  in  the 
general  collection  of  the  information  required  to  promulgate  the 
standard. 

Mr.  Conyers.  Have  you  ever  taken  quiet  objection  to  any  of  the 
changes  OMB  made  in  your  questions  or  other  submissions? 

Mr.  Martonik.  You  have  requested  some  information  regarding 
some  of  the  changes  that  have  been  made  in  some  of  the  docu- 
ments. If  you  want  to  begin  to  go  over  those  now,  I  think  it  might 
be  proper. 

Mr.  Conyers.  How  many  changes — that  is  a  formidable  stack  of 
paper  I  am  looking  at  on  the  witness  stand.  How  much  are  you 
going  to  subject  the  subcommittee  to? 

Mr.  Martonik.  It  depends  upon  your  questions. 

Mr.  Conyers.  Stamina.  Well,  how  many  examples  do  we  have 
there? 

Mr.  Martonik.  I  have  three  examples,  and  Dr.  Infante  has  one, 
and  Jennifer  Silk  has  another. 

Mr.  Horton.  These  are  examples  of  what?  I  am  not  sure  I  under- 
stand. 

Mr.  Martonik.  Of  discussions  that  OSHA  has  had  with  the  OMB 
staff  regarding  the  provisions  in  occupational  safety  and  health 
standards  that  were  promulgated  to  reduce  risk  of  disease  from  ex- 
posure to  chemicals. 

Mr.  Conyers.  Go  right  ahead.  OK.  Do  you  want  to  just  give  me 
an  idea  of  what  the  names  of  all  of  the  examples  are?  You  have 
three,  Dr.  Infante  has  one.  How  many  do  you  have,  Ms.  Silk? 

Ms.  Silk.  Just  one. 

Mr.  Martonik.  The  first  one  was  regarding  a  chemical  called 
methylenedianiline.  The  information  includes  some  descriptions  re- 
garding interactions  between  OSHA  and  the  Office  of  Management 
and  Budget  and  OMB's  final  decision  regarding  the  approval  under 
the  Paperwork  Reduction  Act. 
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Mr.  Conyers.  What  is  the  substance  called? 

Mr.  Martonik.  It  is  methylenedianiline.  It  is  a  chemical  used 
primarily  in  plastics  for  some  specialty  applications.  There  are  only 
about  4,000  workers  exposed  to  this  chemical,  and  data  has  indi- 
cated that,  from  rodent  studies,  it  has  caused  cancer  in  rodents, 
and  data  from  humans  and  animals  have  showed  that  it  caused 
liver  damage  in  humans. 

This  substance  is  now  unregulated  by  OSHA,  and  OSHA  has  pro- 
posed to  promulgate  a  standard  for  the  substance,  and  we  pro- 
ceeded to  finalize  the  standard. 

Mr.  Conyers.  You  were  requested  bv  whom? 

Mr.  Martonik.  The  Environmental  Protection  Agency,  who  re- 
viewed the  toxicity  under  their  Toxic  Substance  Control  Act  author- 
ity. 

Mr.  Conyers.  Was  this — did  this  look  clearly  like  a  health  prob- 
lem from  the  outset,  or  was  there  a  big  question? 

Mr.  Martonik.  No,  there  was  no  question  about  it.  The  sub- 
stance was  unregulated  and  the  studies  all  show  that  it  was  need- 
ed to  be  regulated.  OSHA  instituted  an  advisory  committee,  which 
we  installed  a  mediator  upon.  This  advisory  committee  was  estab- 
lished through  the  Federal  Advisory  Committee  Act,  had  members 
representing  industry,  the  public,  and  the  union  officials,  and  they 
made  a  recommendation  to  OSHA  concerning  the 
methylenedianiline  standard. 

It  is  that  draft  of  the  proposed  standard  that  OSHA  sent  to  OMB 
for  their  review. 

Mr.  Conyers.  Now,  do  we  go  back  to  your  six  steps,  that  you 
began  with  this  particular  chemical  substance? 

Mr.  Martonik.  Regarding  the  six  steps,  the  first  was  the  written 
significant  regulatory  action  sent  to  OMB  pursuant  to  12498,  and 
OMB  accepted  that  with  minimal  delay. 

Regarding  the  collection  of  data  where  OSHA  might  have  had  a 
survey  to  collect  information,  OSHA  did  not  need  to  collect  infor- 
mation for  this  rule,  because  we  used  the  mediated  rulemaking 
committee.  The  committee  themselves  collected  the  data. 

We  are  now  finished  with  the  third  step.  We  wrote  a  notice  of 
proposed  rulemaking  and  submitted  it  to  the  Office  of  Management 
and  Budget  for  their  approval.  The  papers  that  you  asked  for  de- 
scribed tne  interactions  between  OSHA  and  OMB  regarding  the 
merits  of  the  regulatory  provisions  in  the  methylenedianiline 
standard. 

Mr.  Conyers.  So,  this  is  an  issue  right  now?  What  step  are  you 
at  right  now? 

Mr.  Martonik.  What  happened  was  that  there  were  some  discus- 
sions on  the  proposal.  OMB  approved  the  proposal  under  the  Exec- 
utive order  after  discussions  about  the  merits  of  the  provisions  and 
approved  for  publication  the  proposal  under  Executive  Order 
12291. 

However,  when  OSHA  then  went  to  the  next  step  and  submitted 

the  paperwork  package  for  OMB  review  

Mr.  Conyers.  Was  that  step  four? 

Mr.  Martonik.  That  would  be  step  four,  yes.  OMB  denied  OSHA 
paperwork  approval  for  provisions  regarding  medical  examinations 
and  for  the  development  of  emergency  plans. 
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Mr.  Conyers.  Why  did  they  do  that? 

Mr.  MARTONIK.  There  is  no  written  explanation  in  the  OMB  ac- 
tion sheet. 

Mr.  Conyers.  So  you  had  to  call  Mr.  Jacobs  and  Ms.  Rowen  and 
ask,  what  is  happening? 

Mr.  Martonik.  Well,  actually,  we  discussed  the  standard  at 
length  when  we  submitted  the  document  for  review  under  the  Ex- 
ecutive Order  12291,  so  we  have  some  ideas  of  why  OMB  disliked 
the  provisions. 

Mr.  Conyers.  How  did  this  discussion  take  place?  Orally  or  in 
writing,  or  both? 

Mr.  Martonik.  The  meetings  were  generally  informal  between 
the  staff  members  of  OMB  and  OSHA,  but  in  order  to  arrive  at  a 
consensus  as  to  the  final  shape  of  the  rule,  OSHA  had  made  writ- 
ten modifications  to  the  proposal  to  see  if  they  were  acceptable  to 
OMB  staff,  and  it  is  those  changes  that  you  have  in  front  of  you 
as  exhibits. 

Mr.  Conyers.  Would  you  hold  up  the  appropriate  ones  here?  OK 
So$  OMB  in  effect  rejected  the  medical  surveillance  requirement. 

Mr.  Martonik.  Yes,  they  rejected  the  medical  surveillance  re- 
quirement, but  approved  it  under  Executive  Order  12291. 

Mr.  Conyers.  So,  then  you  had  some  discussions? 

Mr.  Martonik.  No,  we  are  now  at  a  point  of  reviewing  the  public 
comment.  We  now  have  to  write  a  final  standard  and  try  to  see 
how  we  need  to  accommodate  OMB  in  the  final  standard. 

Mr.  Conyers.  So,  in  other  words,  this  is  to  be  continued? 

Mr.  Martonik.  That  is  correct. 

Mr.  Conyers.  We  don't  know  how  it  is  going  to  come  out? 
Mr.  Martonik.  That  is  correct. 

Mr.  Conyers.  OK,  now,  just  one  more  time.  Let's  go  through  this 
chemical  substance  again.  What  is  its  problem  that  was — that 
made  it  become  referred  to  you  by  EPA? 

Mr.  Martonik.  There  was  a  rodent  study  showing  that  this 
chemical  caused  cancer  in  rodents,  and  the  potency  of  the  chemical, 
its  ability  to  cause  cancer,  is  high.  The  substance  is  unregulated  by 
OSHA,  meaning  that  workers  can  be  exposed  to  extremely  high  lev- 
els. 

There  are  only  about  4,000  workers  exposed  to  the  chemical. 

Mr.  Conyers.  Where  do  these  people  work,  the  4,000  exposed? 

Mr.  Martonik.  Most  of  them  work  in  some  type  of  a  chemical 
plant.  There  are  some  that  work  in  the  Energy  Department  and  for 
the  Defense  Department,  because  this  chemical  is  used  to  make 
some  specialty  compounds  that  are  used  in  defense  industry,  and 
the  chemical  is  also  used  in  paints  as  a  special  coating  where  you 
need  specially  resistant  coatings  for  some  surfaces. 

And  so  some  construction  workers  who  are  painters  will  be  ex- 
posed to  methylenedianiline. 

Mr.  Conyers.  Is  there  a  particular  part  of  the  United  States  that 
many  of  these  exposed  workers  work? 

Mr.  Martonik.  No,  they  are  distributed  throughout  the  United 
States. 

Mr.  Conyers.  Is  it  correct  that  this  proposal  would  be  based  on 
recommendations  made  by  a  mediated  rulemaking  committee,  com- 
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posed  of  industry,  labor,  science,  and  this  took  some  time  to  get  to 
this  proposal? 

Mr.  Martonik.  That  is  correct.  The  proposal  was  an  agreement 
that  was  reached  by  a  mediated  rulemaking  committee,  an  advi- 
sory committee  composed  of  a  wide  variety  of  impacted  groups. 

Mr.  Conyers.  Is  OMB  a  part  of  that  mediated  rulemaking  proc- 
ess? 

Mr.  Martonik.  They  were  not. 

Mr.  Conyers.  But  they  were  not  impressed,  and  so  they — they 
are  holding  this  up  now. 

Mr.  Martonik.  Well,  they  are  holding  up  to  the  extent  that  they 
have  denied  the  paperwork  for  the  medical  surveillance  provision 
and  the  emergency  plan  provision. 

Mr.  Conyers.  They  are  holding  it  up? 

Mr.  Martonik.  Not  holding  it  up,  they  have  approved  the  pro- 
posal under  the  Executive  order,  and  so  OSHA  published  the  pro- 
posal under  the  Executive  order.  But  OMB  has  disapproved  the  pa- 
perwork collection  requirements  for  the  medical  surveillance  pro- 
gram required  by  the  proposal  and  for  the  provision  that  requires 
employers  to  develop  emergency  plans  in  case  there  was  an  acci- 
dent at  the  plant. 

Mr.  Conyers.  Pardon  me,  but  their  conduct  appears  on  the  sur- 
face inconsistent.  They  approved  the  overall  request.  But  the  pa- 
perwork part,  they  said  no  on  that. 

Mr.  Martonik.  I  suppose  they  have  different  ways  of  analyzing 
the  data  under  the  Executive  order  than  they  do  under  the  Paper- 
work Reduction  Act  which  requires  the  provisions  have  practical 
utility. 

Mr.  Conyers.  In  effect  what  we  are  doing  is,  we  pass  a  Paper- 
work Reduction  Act  to  reduce  paperwork  and  now  that  is  precisely 
the  provision  under  which  they  are  operating  to  tie  it  up.  That  is 
the  issue. 

Mr.  Martonik.  Yes. 

Mr.  Conyers.  Mr.  Horton. 

Mr.  Horton.  What  would  you  propose  to  do  to  eliminate  the  "pa- 
perwork involved"? 

Mr.  Martonik.  I  am  a  staff  person  who  works  in  the  Occupa- 
tional Health  and  Safety  Administration.  I  am  only  here  to  present 
information.  I  am  not  prepared  to  make  recommendations  regard- 
ing legislation. 

Mr.  Conyers.  OMB  won't  let  you  do  that. 

Mr.  Martonik.  I  personally  do  not  feel  comfortable  doing  that. 

Mr.  Conyers.  Do  you  have  somebody  who  could  do  it? 

Mr.  Horton.  You  are  experienced  with  it  and  I  would  like  to 
hear  what  you  have  to  say.  You  are  telling  me  this  creates  a  lot 
more  paperwork.  I  want  to  hear  what  you  would  have  to  say  with 
regard  to  eliminating  it.  Part  of  the  problem  we  found  in  the  Pa- 
perwork Commission  was  that  every  one  of  the  agencies  generates 
a  great  deal  of  paperwork — and  do  you  have  any  idea  how  many 
agencies  are  involved  in  regulations  in  the  Federal  Government? 

Mr.  Conyers.  Every  one  of  them. 

Mr.  Horton.  That  is  right.  There  needs  to  be  a  central  agency 
to  control  that  so  all  these  agencies  are  not  sending  out  separately 
thousands  of  information  requests  to  the  various  companies,  indus- 
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tries,  and  individuals.  The  Paperwork  Commission  found  that  part 
of  the  problem  of  the  creation  of  paperwork  for  the  general  public 
was  that  so  many  agencies  were  operating  on  their  own  and  send- 
ing out  all  this  information. 

So  we  tried  to  form  a  central  agency  that  would  have  some  su- 
pervision in  establishing  policy.  I  realize  you  are  just  a  staff  person 
doing  a  job  but  you  are  here  now  testifying  and  complaining  that 
paperwork  is  being  created  as  a  result  of  this  operation  and  I 
would  like  to  know  what  you  suggest  can  be  done  to  eliminate  the 
paperwork? 

Mr.  Martonik.  Respectfully  sir,  I  don't  believe  any  medical  ex- 
amination is  paperwork.  I  believe  the  liver  function  tests  that 
would  be  required  under  the  standard  are  medical  examinations 
and  under  any  stretch  of  the  imagination  should  not  be  considered 
paperwork.  Second,  our  hearing  conservation  amendment  requires 
audiometric  tests  to  be  done  as  hearing  tests.  These  are  defined  as 
paperwork.  It  requires,  in  certain  circumstances,  that  air  monitor- 
ing could  be  done  to  measure  the  contaminants  in  the  air. 

The  chemists'  time  to  process  those  samples  are  defined  as  pa- 
perwork under  the  Paperwork  Reduction  Act.  If  you  want  to  know 
why  there  is  a  high  paperwork  burden  it  is  because  there  are 
things  being  counted  as  paperwork  that  perhaps  are  not. 

Mr.  Conyers.  Do  you  have  any  idea  when  they  are  going  to  com- 
municate with  you  and  break  the  logjam  here? 

Mr.  Martonik.  The  next  step  is  up  to  us.  We  have  to  review  the 
public  comments  and  write  the  draft  final  standard  for  their  re- 
view. I  suspect  that  in  that  final  we  will  have  to  take  into  account 
their  considerations.  That  is  the  next  step. 

Then  following  their  review  under  Executive  Order  12291,  we 
then  submit  a  package  under  paperwork  which  will  have  to  show 
why  a  liver  function  test  that  is  required  in  the  standard  has  prac- 
tical utility.  After  OSHA  received  public  comments  and  have  fully 
gone  through  the  administrative  procedures  to  promulgation  of  pro- 
vision, it  is  possible  OMB  could  hold  their  own  paperwork  hearing 
on  liver  function  tests. 

Mr.  Conyers.  How  long  is  it  going  to  take  you  to  do  that? 

Mr.  Martonik.  We  expect  to  have  our  draft  finished  by  the  end 
of  the  year. 

Mr.  Conyers.  We  have  received  six  documents  from  OSHA  de- 
scribing its  rationale  for  requiring  workers  exposed  to  these  levels 
of  MDA  to  receive  liver  function  tests  which  you  have  been  given 
as  document  7.  Is  it  correct  to  say  that  OSrfA's  experts  felt  that 
such  tests  were  necessary  at  the  levels  prescribed  because  since 
that  poison  is  absorbed  through  the  skin  there  is  a  high  probability 
that  workers  may  be  exposed  to  higher  levels  than  they  suspect? 

Mr.  Martonik.  Yes,  I  do.  It  also  was  the  opinion  of  the  advisory 
committee. 

Mr.  Conyers.  Is  there  any  known  professional  controversy  about 
this  point? 

Mr.  Martonik.  I  have  not  evaluated  all  the  comments  on  the 
record.  I  don't  like  to  speculate  on  the  final  outcome. 

Mr.  Horton.  I  can't  follow  this.  What  No.  7?  We  just  got  the  doc- 
uments. Apparently  you  have  seen  the  documents  or  your  staff  has. 
I  would  like  to  know  which  one  we  are  using  here. 
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Mr.  Conyers.  Document  7  is  the  six  documents  from  OSHA  de- 
scribing their  rationale  for  requiring  that  a  liver  test  be  given  be- 
cause they  think  that  these  MDA  levels  may  be  pretty  hign  in  this 
particular  occupation.  Is  that  the  gist  of  all  these  documents? 

Mr.  Martonik.  That  is  correct.  There  are  other  issues  described 
as  well. 

Mr.  Conyers.  We  should  provide  those  to  the  ranking  member 
of  the  subcommittee.  I  apologize  that  you  did  not  receive  them. 
Mr.  Horton.  I  am  just  not  familiar  with  it. 

Mr.  Conyers.  Now,  what  is  being  done  with  these  documents? 
What  is  their  status  as  of  right  now? 

Mr.  Martonik.  Well,  we  have  published  the  proposal  so  these 
documents  have  no  real  importance  until  we  begin  to  review  the 
public  comments  in  response  to  our  proposed  rule.  The  public  rule- 
making period  has  closed  and  the  OSHA  staff  responsible  are  re- 
viewing those  documents. 

Mr.  Conyers.  So  this  is  what  is  going  to  take  the  balance  of  the 
year? 

Mr.  Martonik.  That  is  correct,  and  writing  up  the  final  decision 
and  submitting  it  for  review. 
Mr.  Conyers.  Is  it  your  staff  that  reviews  the  public  comment? 
Mr.  Martonik.  That  is  correct. 

Mr.  Conyers.  Is  it  also  true  that  it  is  needed  to  take  liver  func- 
tion tests  to  determine  if  there  is  damage  at  lower  levels  than  is 
currently  known? 

Mr.  Martonik.  Yes. 

Mr.  Conyers.  You  could  possibly  find  that  out  as  well. 
Mr.  Martonik.  That  is  correct. 

Mr.  Conyers.  Did  OMB  reject  the  medical  surveillance  require- 
ment on  the  basis  of  a  paperwork  clearance? 
Mr.  Martonik.  Yes,  they  did. 

Mr.  Conyers.  What  does  that  mean?  Does  that  mean  there  was 
too  much  paperwork  or  what? 

Mr.  Martonik.  I  believe  the  reason  for  rejecting  it  was  that 
OSHA  had  not  demonstrated  practical  utility  of  the  provision. 

Mr.  Horton.  Do  you  have  tnat  in  writing? 

Mr.  Martonik.  Yes,  we  have  a  document  in  writing. 

Mr.  Horton.  Can  we  have  that  here? 

Mr.  Martonik.  You  should  have  it  there.  It  was  given  to  OSHA 
on  6-26-89. 
Mr.  Horton.  Who  signed  that? 
Mr.  Martonik.  It  was  signed  by  Diane  Rowen. 
Mr.  Horton.  Who  is  she? 

Mr.  Martonik.  A  desk  officer  at  OMB  that  reviews  OSHA  work. 
Mr.  Conyers.  What  she  is  saying  is  that  there  is  too  darn  much 
paperwork  connected  to  this  operation,  right? 
Mr.  Martonik.  Yes. 

Mr.  Conyers.  I  mean  in  essence  that  is  what  the  Paperwork  Re- 
duction Act  was  about.  That  is  why  Mr.  Horton  created  through  his 
Commission  the  law  that  came  from  this  committee.  The  whole 
idea  was  to  reduce  paperwork.  So  the  project  is  OK  but  the  paper- 
work is  too  much,  too  burdensome. 

Mr.  Martonik.  And  the  paperwork  is  defined  as  medical  exami- 
nations and  emergency  plans.  At  this  time  the  substance  is  unregu- 
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lated.  We  feel  OSHA's  mission  was  to  regulate  the  substance  be- 
cause workers  were  at  significant  risk. 

Part  of  the  regulation  should  be  medical  examinations  and  emer- 
gency plans,  but  the  Office  of  Management  and  Budget  has  defined 
the  medical  surveillance  provisions  and  the  emergency  plans  provi- 
sion for  this  proposed  rule  to  be  paperwork  and  have  therefore  said 
that  OSHA  cannot  have  approval  for  these  provisions  because 
OSHA  has  not  shown  their  practical  utility. 

Mr.  Conyers.  Well,  doctor,  why  am  I  thinking  then  that  if  you 
cut  out  the  paperwork  you  effectively  gut  the  whole  project?  I  mean 
since  you  cannot  substantiate  or  approve  this  if  you  cut  out  the 
medical  records,  how  can  you  proceed  in  good  faith? 

Mr.  Martonik.  Well,  there  are  some  other  provisions  of  the 
standards  that  are  not  paperwork,  that  OMB  did  not  have  author- 
ity over  under  the  paperwork  reduction  place  and  they  could  go  in 
place.  In  addition,  OSHA  believe  we  can  go  back  to  OMB  and  con- 
vince OMB  in  our  final  that  these  provisions  do  have  practical  util- 
ity. 

Mr.  Conyers.  Well,  I  don't  know  if  former  Chairman  Brooks  and 
present  ranking  Member  Horton  had  in  mind  cutting  out  medical 
documents  to  reduce  paperwork.  When  we  pile  these  tons  of  paper 
on  the  desk,  they  were  repetitive  rules,  contradictory  requirements, 
redundant  requirements  at  different  levels.  But  I  don't  ever  re- 
member, and  I  was  not  on  this  subcommittee,  but  I  do  not  ever  re- 
member them  arguing  that  medical  documentation  to  proceed  in  is- 
suing regulations  directed  to  you  by  EPA  were  to  be  reduced  in  the 
effort  to  cut  paperwork. 

I  mean,  it  seems  to  me  that  you  end  up  with  a  different  result 
if  you  use  the  Paperwork  Reduction  Act  as  a  way  to  reduce  the  ef- 
fectiveness of  your  organization.  It  seems  to  me  now  from  what  you 
said  that  you  have  got  to  invent  a  new  method  to  get  what  seems 
like  a  pretty  straightforward  examination  of  a  dangerous  substance 
off  the  ground  because  of  our  Paperwork  Reduction  Act. 

Mr.  Martonik.  That  could  be  true,  yes.  We  have  been  successful 
in  the  past  in  convincing  OMB  that  they  should  give  us  approval 
for  these  provisions,  but  nonetheless  all  medical  examination  that 
OSHA  required  because  workers  are  exposed  to  toxic  chemicals  are 
considered  to  be  a  collection  of  information  under  the  Paperwork 
Reduction  Act  and  it  goes  against  our  collection  budget. 

So  we  receive  a  budget  for  these  provisions.  We  plan  for  them. 
We  try  to  convince  OMB  that  these  provisions  are  necessary.  But 
you  are  correct,  when  OMB  denies  us  the  ability  to  promulgate 
these  provisions  or  enforce  them,  we  may  have  to  come  up  with 
some  alternatives  to  protect  worker  health  which  we  have  not  come 
up  with  yet. 

Mr.  Horton.  At  this  point,  Mr.  Chairman,  I  would  like  to  ask: 
What  is  involved  and  what  is  the  amount  of  information  that  you 
are  requiring  from  whatever  source  in  order  to  get  the  information 
or  the  collection  of  information  that  you  need? 

Mr.  Martonik.  OSHA  is  not  requiring  the  information  to  be  col- 
lected for  OSHA.  We  would  require  an  employer  who  has  workers 
handling  these  chemicals,  when  exposed  above  certain  levels,  to 
provide  to  those  employees,  if  they  wish,  a  medical  examination. 
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Mr.  HORTON.  But  you  are  asking  for  some  information;  are  you 
not? 

Mr.  Martonik.  We  are  asking  for  the  employer  to  provide  a  med- 
ical examination  to  the  employee. 

Mr.  Horton.  We  will  have  to  come  back  to  this.  There  is  a  vote 
on  the  floor. 

Mr.  Conyers.  We  will  stand  in  recess  until  we  have  responded 
to  the  recorded  vote  taking  place  on  the  floor  of  the  House  of  Rep- 
resentatives. 

[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order.  I  would  like 
to  thank  you  all  who  are  present  here.  Mr.  Martonik,  Dr.  Infante, 
Ms.  Silk.  You  have  come  here  with  some  reluctance.  The  record 
should  show  that  you  did  not  approach  this  subcommittee,  that  we 
sought  you  out  to  be  witnesses  because  of  your  expertise  and  that 
after  some  discussion  it  was  agreed  that  it  is  appropriate,  in  fact 
necessary,  that  you  come  before  us  for  us  to  review  the  reauthor- 
ization legislation  now  under  consideration  by  this  committee. 

So  I  appreciate  your  taking  time  out  from  your  schedule  to  join 
us. 

Mr.  Martonik,  it  is  my  understanding  that  the  medical  surveil- 
lance requirement  required  periodic  medical  examination  and  that 
OMB  rejected  it  based  on  paperwork  burden  criteria. 

Now,  of  course,  we  intended  that  the  Paperwork  Reduction  Act 
reduced  reporting  burdens  on  the  public.  In  rejecting  this  require- 
ment it  seems  OMB  is  counting  not  only  on  the  time  it  takes  for 
the  doctor  to  fill  out  the  form  but  also  the  time  needed  for  the  med- 
ical exam,  the  laboratory  procedures  and  related  activities. 

Would  you  agree  that  a  medical  exam  should  not  be  counted  as 
government  paperwork? 

Mr.  Martonik.  Yes,  I  would  agree  that  the  entire  medical  exam- 
ination should  not  be  considered  as  paperwork. 

Mr.  Conyers.  What  is  the  rationale  around  this  whole  question? 

Mr.  Martonik.  The  rationale  as  I  understand  it,  is  the  provision 
in  the  implementing  regulations  promulgated  by  OMB  that  defines 
the  collection  of  information  to  include  the  efforts  that  go  into  gath- 
ering the  information  to  fill  out  the  form. 

Mr.  Conyers.  Has  this  been  a  controversy  inside  government  cir- 
cles or  is  this  a  well-settled  question? 

Mr.  Martonik.  We  accept  now  that  we  need  to  seek  paperwork 
approval  for  medical  surveillance  and  exposure  monitoring  provi- 
sions. But  the  Department  of  Labor,  when  requested  for  comments 
on  these  provisions  stated  that  we  would  prefer  that  these  types  of 
provisions  not  be  included  as  paperwork. 

Mr.  Conyers.  Well,  what  we  have  here  is  a  situation  where  a 
Government  agency  now  intrudes  upon  the  whole  question,  on  a  se- 
ries of  medical  questions — that  the  health  of  a  person  is  to  be  re- 
viewed in  terms  of  how  much  paperwork  it  creates  strikes  me  as 
a  little  ironic.  The  doctors  who  know  best  about  these  questions 
might  know  how  a  medical  exam  ought  to  best  be  constructed  in 
terms  of  the  recordkeeping  involved. 

Now  do  you  know  if  there  are  doctors  involved  in  the  OMB  deter- 
minations of  whether  a  medical  exam  should  be  under  the  rubric 
of  government  paperwork? 


281 

Mr.  Martonik.  I  don't  know  whether  OMB  relied  upon  medical 
or  physician  expertise  in  their  decision  or  not. 

Mr.  Conyers.  Did  they  use  a  term  "practical  utility"  and  give  an 
explanation  as  to  why  the  medical  surveillance  requirement  was 
lacking  in  practical  utility? 

Mr.  Martonik.  That  is  correct.  That  is  the  justification  for  their 
disapproval. 

Mr.  Conyers.  What  does  it  mean? 

Mr.  Martonik.  I  am  not  certain  what  it  means. 

Mr.  Conyers.  Did  they  give  an  explanation? 

Mr.  Martonik.  No,  they  have  not.  I  suppose  it  means  something 
different  than  what  OSHA  believes  is  necessary  to  promulgate  a 
standard.  Otherwise,  they  would  not  have  disapproved  it.  The  Oc- 
cupational Safety  and  Health  Act,  written  by  Congress,  rec- 
ommends that  medical  surveillance  and  exposure  monitoring  be 
provisions  in  toxic  substance  standards. 

So  when  OSHA  has  developed  these  provisions,  not  only  have  we 
sought  out  medical  expertise  from  physicians  and  the  public  by  way 
of  the  rulemaking  committee,  but  the  OSHA  Act  itself  recommends 
that  these  type  of  provisions  be  included  in  toxic  substance  stand- 
ards. 

Mr.  Conyers.  Maybe  the  fact  that  my  stomach  has  not  had 
lunch,  my  brain  is  failing  to  comprehend  your  responses.  What  did 
you  say? 

Mr.  Martonik.  I  am  saying  that  you  asked  for  the  practical  util- 
ity matter,  I  said  according  to  OMB  it  must  mean  something  dif- 
ferent than  OSHA's  mandate  because  OSHA  was  told  by  Congress 
to  implement  provisions  for  medical  surveillance  in  the  legislation. 

In  addition,  OSHA  received  the  advice  of  the  advisory  committee 
and  the  staff  physicians  in  promulgating  or  proposing  this  provi- 
sion. So  OMB  defines  practical  utility  to  be  something  different 
than  what  OSHA  has  done.  That  is  what  I  know. 

Mr.  Conyers.  Well,  maybe  Mr.  Horton  ought  to  go  to  the  floor 
and  vote  on  the  amendment  that  is  now  pending  on  a  recorded  vote 
and  come  back  again  and  ask  a  few  questions  of  Dr.  Infante.  As 
a  matter  of  fact,  let's  take  a  lunch  break. 

We  will  stand  in  recess  until  12:45  p.m. 

[Recess  taken.] 

afternoon  session 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 

I  thank  the  witnesses  for  their  patience.  Mr..  Martonik,  one  last 
question  relative  to  how  the  Office  of  Management  and  Budget  cal- 
culates paperwork.  For  example,  when  you  are  taking  a  substance 
out  of  the  air,  suppose  it  takes  8  hours  to  measure  the  atmosphere 
and  5  minutes  to  fill  out  the  form? 

Is  it  correct  to  presume  that  the  paperwork  input  there  will  be 
the  5  minutes  that  it  takes  to  fill  out  the  form? 

Mr.  Martonik.  No,  that  is  incorrect.  The  paperwork  burden 
would  include  the  8  hours  it  takes  the  technician  to  collect  the 
sample.  So,  the  paperwork  not  only  includes  the  time  to  fill  out  the 
form,  but  also  the  time  that  it  takes  a  technician  to  monitor  the 
air  sample  and  the  time  it  takes  a  chemist  to  take  the  air  sample 
and  determine  how  much  chemical  has  been  collected. 
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So,  the  time  would  be  more  than  8  hours  of  paperwork  time. 
Mr.  Conyers.  Well,  is  that  rational? 

Mr.  Martonik.  It  is  consistent  with  the  OMB  definition.  I  don't 
feel  it  is  rational,  no. 

Mr.  Conyers.  Has  there  been  any  attempt  on  the  part  of  EPA 
or  OSHA  to  have  this  calculation  revisited? 

Mr.  Martonik.  No. 

Mr.  Conyers.  All  right,  thank  you  very  much. 

Dr.  Infante,  some  questions  related  to  ethylene  oxide.  You  had 
something  to  do  with  the  formulation  of  the  standard  with  ref- 
erence to  that.  Would  you  describe  this  chemical,  its  effects,  its 
toxic  effects  and  why  it  was  necessary  for  OSHA  to  develop  a 
standard  in  the  first  place? 

Dr.  Infante.  Yes.  Ethylene  oxide  is  a  very  potent  alkylating 
agent.  OSHA  developed  a  standard  for  this  substance,  which  is 
used  in  hospitals  to  sterilize  hospital  equipment;  there  are  about 
75,000  hospital  sterilizer  operators  that  are  known  to  be  exposed, 
and  also  people  exposed  through  sterilization  of  medical  equipment 
after  it  is  manufactured. 

The  reason  that  this  substance  is  such  a  good  sterilant  is  that 
it  can  attack  DNA  of  viruses  and  is  very  effective  at  killing  viruses 
as  well  as  other  organisms.  We  had  evidence  in  1979,  in  fact,  that 
one  of  the  major  medical  manufacturers  of  medical  products  came 
in  and  reported  information  to  us  about  these  very  bizarre  chromo- 
somal abnormalities  found  in  their  workers  that  were  exposed,  and 
also  adverse  effects  on  the  sperm. 

Subsequent  to  that,  there  were  data  that  became  available  show- 
ing that  this  substance  caused  cancer,  caused  leukemia  and  brain 
cancer  in  laboratory  rodents.  Then  we  also  had  studies  showing  in- 
creased risk  of  leukemia  in  people  exposed  that  were  sterilizer  op- 
erators, and  there  was  also  a  study  showing  that  women  who  were 
sterilizer  operators  had  a  significantly  increased  risk  of  having  a 
spontaneous  abortion.  And  then  there  were  effects  on  the  sperm. 

So,  those  were  the  reasons  we  were  developing  this  standard. 

Mr.  Conyers.  When  was  the  standard  first  proposed  to  OMB? 

Dr.  Infante.  I  can't  recall  exactly  the  date,  maybe  sometime  in 
maybe  1982  or  1983,  the  proposal  went  to  OMB  and  then  the  final 
went  to  them  for  review  in  1984,  I  think  sometime,  and  maybe 
April  or  May  1984. 

This  was  a  final  standard. 

Mr.  Conyers.  And  when  was  it  finally  approved? 
Dr.  Infante.  Well,  we  published  the  final  standard  on  June  15, 
1984. 

Mr.  Conyers.  Were  there  4  years  of  review? 

Dr.  Infante.  Well,  let  me  explain  to  you.  This  is  a  situation 
where — when  we  have  standards  quite  often  we  have  as  part  of 
permissible  exposure  limits,  two  levels.  We  take  an  8-hour  sample, 
average,  and  then  we  also  take  shorter-term  samples,  a  short-term 
exposure  limit. 

And  with  ethylene  oxide,  we  had  both,  we  had  an  8-hour  average, 
and  we  have  a  short-term  exposure  limit.  The  reason  we  included 
a  short-term  exposure  limit  was  because  for  the  most  part,  individ- 
uals that  are  sterilizer  operators  received  essentially  one  burst  or 
maybe  two  during  the  day,  when  they  opened  the  sterilizer  door. 
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So,  it  made  sense  to  have  a  short-term  exposure  limit,  because 
that  is  the  mode  to  which  people  were  exposed,  and  that  is  also  the 
mode  by  which  women  who  had  this  increased  risk  of  spontaneous 
abortion  were  exposed. 

Also,  we  felt  at  the  time  that  we  would  further  reduce  the  aver- 
age exposure  over  the  day  if  we  could  cap  these  intermittent 
bursts.  That  is  how  people  get  exposed  in  the  occupational  setting. 
It  isn't  the  same  level  during  the  day. 

You  get  periodic  bursts,  so  from  an  industrial  hygiene  stand- 
point, it  makes  sense  to  have  this  short-term  limit. 

So,  in  1984,  we  published  a  standard,  and  I  think  the  day  prior 
to  the  standard  being  published,  we  received  comments  from  OMB 
which  were  part  of  the  public  record,  and  then  on  the  basis  of  those 
comments,  we  deleted  the  provision  for  the  short-term  exposure 
limit. 

And  then  it  took  us  another  4  years,  until  1988,  then,  to  get  that 
limit  back  in. 

Mr.  Conyers.  What  was  involved  in  the  recommendation  OMB 
made  which  led  to  that? 

Dr.  Infante.  Well,  there  was  a  letter  that  the — I  think  you  have 
it  in  the  exhibit  4  that  you  gave  to  me,  to  the  Solicitor  of  Labor 
from  Chris  DeMuth,  the  Administrator  of  the  Office  of  Regulatory 
Environmental  Affairs,  and  they  wrote  to  the  agency  the  day  before 
the  standard  was  promulgated  and  raised  several  issues  of  the 
standard  that  they  were  unhappy  with. 

One  of  the  issues  that  they  raised  was  that  they  were  unhappy 
with  us  including  a  short-term  exposure  limit  as  part  of  our  stand.- 
ard. 

Mr.  Conyers.  Why? 

Dr.  Infante.  Well,  they — if  you  look  in  the  letter  which  you  gave 
to  me  on  page  5,  they  give  the  reasons  why  they  were  not  in  favor 
of  a  short-term  exposure  limit.  But  having  reviewed  those,  I  mean, 
in  my  opinion  it  was  simply  that  analysis  that  they  provided  to  the 
agency. 

Let  me  make  a  point  here.  Our  planning  to  include  a  short-term 
exposure  limit  was  after  we  had  this  informal  factfinding  hearing, 
and  we  evaluated  all  the  data,  and  it  was  the  opinion  of  the  staff 
relying  on  comments  to  the  agency  that  this  short-term  limit  was 
necessary. 

Now,  the  day  before  we  were  to  publish  that,  we  received  this  let- 
ter from  OMB,  and  they  gave  several  reasons  for  why  they  didn't 
think  we  should  have  a  short-term  exposure  limit,  but  in  my  opin- 
ion, I  think  that  the  analysis  they  gave  was  simply  based  on  flawed 
or  incorrect  arithmetic,  flawed  science,  and  hence,  flawed  public 
policy,  in  my  opinion. 

So,  because  we  had  that  letter  

Mr.  Conyers.  Point  two,  starting  on  page  5? 

Dr.  Infante.  Yes.  So,  because  we  had  this  letter  and  we  were 
under  a  court  deadline,  I  believe  to  publish  the  standard  the  follow- 
ing day,  we  dropped  that  provision  from  the  standard  and  then  we 
asked  for  further  comments  on  whether  or  not  we  should  include 
a  short-term  exposure  limit. 

Mr.  Conyers.  And  how  did  you  take  the  last-minute  notice  of  an 
adjustment  that  they  were  requiring? 
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Dr.  Infante.  How  did  we  what? 

Mr.  Conyers.  What  was  your  reaction  to  finding  out  the  day  be- 
fore that  you  had  to  drop  it? 

Dr.  Infante.  I  was  not  involved  in  that  decision  to  drop  it.  That 
was  made  at  a  higher  level  in  the  agency.  I  simply  know  that  after 
receiving  this  letter,  in  fact,  we  put  this  letter  in  our  public  docket, 
and  then  in  the  final  standard  where  we  deleted  the  provisions  for 
the  short-term  exposure  limit,  we  made  that  letter  from  OMB,  we 
placed  it  in  the  public  docket  and  we  said,  because  of  their  reserva- 
tions, we  were  dropping  the  short-term  exposure  limit  and  re- 
quested further  comments  from  the  public  on  the  necessity  of  short- 
term  exposure  limit. 

In  the  document  that  you  have  that  is  exhibit  5,  that  is  the  copy 
of  the  notice,  part  of  the  copy  that  went  to  the  Federal  Register, 
where  the  short-term  exposure  limit  was  deleted. 

Mr.  Conyers.  Well,  what  I  am  trying  to  determine,  Dr.  Infante, 
was  what  was  anybody's  reaction  about  the  last-minute  notice?  I 
mean,  is  that  customary? 

Dr.  Infante.  Well,  it  certainly — I  can  say  that  it  was  not  the 
opinion  of  the  staff  that  worked  on  the  standard,  how  it  affected 
people  at  a  higher  level  in  the  agency,  I  can't  speak  for  that. 

Mr.  Conyers.  How  did  it  affect  you? 

Dr.  Infante.  Well,  I  think  that  it  did  not  represent  the  factors 
one  should  consider  in  proper  industrial  hygiene  and  engineering 
controls,  and  it  certainly  was  not  based  on  the  scientific  evidence 
that  we  had  in  the  record. 

And  in  fact,  4  years  later,  we  did  include  a  short-term  exposure 
limit  and  the  justification  that  we  gave  for  that  exposure  limit  was 
the  same  justification  that  we  had  in  this  draft  of  the  final  stand- 
ard in  1984,  where  we  scratched  all  the  information  out  and  pub- 
lished it,  the  final  standard  without  that  limit. 

Mr.  Conyers.  So,  you  are  suggesting  that  it  had  been  approved 
once  before? 

Dr.  Infante.  The  document  that  went  to — it  was  the  evaluation 
that  was  done  by  the  agency,  and  it  was  in  the  final  standard  as 
it  went  to  OMB  for  review  and  as  I  say,  on  the  basis  of  their  letter 
back  to  us,  we  dropped  that  provision  from  the  standard. 

Mr.  Conyers.  Well,  I  think  you  commend  yourself,  your  conduct 
to  the  Members  of  Congress.  I  mean,  in  terms  of  keeping  your 
composure  and  not  overreacting.  Here  you  get  24  hours  before  the 
final  work  product  is  due.  You  are  told  to  delete  it  because  the  sci- 
entific data  is  faulty,  and  you  are  calm  as  a  cucumber,  not  an  ex- 
pletive to  be  heard  anywhere  in  OSHA.  That  is  remarkable.  I  think 
that  is  commendable. 

If  we  could  comport  ourselves  over  in  this  part  of  the  Govern- 
ment, it  would  probably  help  a  great  deal  in  moving  forward  a  lot 
of  questions.  Now,  could  it  be  concluded  from  this  example  that  you 
have  raised  that  OSHA  professionals  with  scientific  expertise  have 
been  on  occasion  forced  to  accede  to  OMB's  demands  against  their 
better  judgment? 

Dr.  Infante.  Well,  like  I  say,  the  staff  made  certain  decisions 
about  the  data,  and  yet  you  know,  because  of  the  transmittal  from 
OMB,  we  decided  to  drop  the  limit  and  then  ask  in  the  Federal 
Register  if,  in  fact,  we  should  include  it. 
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So,  we  published  another  proposal  in  the  Federal  Register.  We 
got  the  comments  in.  The  staff  evaluated  all  of  those  comments, 
and  then  what  you  gave  me  as  exhibit  No.  6,  on  November  20, 
1984,  we  submitted  our  evaluation  of  the  new  hearing  record  to  the 
Director  of  Health  Standards  and  the  higher  ups  in  the  agency. 

Again,  it  was  the  opinion  of  the  entire  staff  that  worked  on  this 
regulation  that  we  should  include  this  short-term  exposure  limit. 
And  then  subsequent  to  that,  again,  we  didn't  include  the  short- 
term  exposure  limit,  and  then  we  were  taken  to  court  and  the 
Court  of  Appeals  for  the  District  of  Columbia  said  that  under  the 
Occupational  Safety  and  Health  Act,  we  must  include  a  short-term 
exposure  limit  if,  in  fact,  that  limit  could  further  reduce  the  risk 
of  cancer,  and  if  it  were  feasible  to  achieve. 

So,  we  evaluated  the  data  again  and  we  found  that  it  would  fur- 
ther reduce  the  risk  of  cancer.  In  fact,  by  more  than  three-quarters 
it  would  further  reduce  the  risk  of  cancer.  We  are  talking  about 
probably  leukemia  and  maybe  stomach  cancer  in  workers  exposed, 
and  also  would  reduce  the  risk  of  spontaneous  abortion  among 
women  who  are  sterilizer  operators. 

And  on  the  basis  of  this — when  we  got  the  decision  from  the  ap- 
peals court,  then  the  agency  found  that  in  fact,  it  was  possible  to 
achieve  a  short-term  exposure  limit  of  5  parts  per  million,  that  it 
was  economically  feasible  and  would  only  add  about  $1  million  to 
the  entire  standard  a  year,  and  that  is  spread  over  quite  a  number 
of  institutions. 

We  also  concluded  that  it  would  be — it  also  would  significantly 
reduce  the  cancer  risk.  So,  in  1988  then,  we  published  a  short-term 
exposure  limit  for  ethylene  oxide. 

Mr.  Conyers.  So,  it  is  on  the  books  now? 

Dr.  Infante.  Yes. 

Mr.  Conyers.  Good.  Now,  were  the  two  OIRA  staff  persons  in- 
volved in  these  rulings  around  the  short-term  exposure  limits  the 
same  two  people  that  we  discussed  here  earlier?  Are  these  people 
the  same  desk  officers? 

Dr.  Infante.  I  did  not  have  any  direct  dealings  with  them  on 
this  particular  substance.  I  could  only  presume  that  one  would 
have  been  Mr.  Jacobs.  But  maybe  Mr.  Martonik  attended  those 
meetings  at  the  time  I  did  not. 

Mr.  Conyers.  Do  you  have  any  information? 

Mr.  Martonik.  I  recall  that  I  talked  to  Mr.  John  Morrall  about 
this  issue  at  OMB.  I  don't  recall  whether  Scott  Jacobs  was  present 
or  not.  Clearly,  I  know  that  Diana  Rowen  was  not  present. 

Mr.  Conyers.  I  see.  Thank  you. 

I  ask  unanimous  consent  that  document  No.  6  be  included  in  the 
record  for  the  committee. 
[The  information  follows:] 
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U.S.  Dapartmant  of  Labor 


Occupational  Safety  and  Heath  Adr-nistraticn 
Wasnmgton.  O.C.  20210 


Reply  to  the  Anention  of: 


November  20,  1984 


MEMORANDUM  FOR: 


R.  Leonard  Vance 
Director 

Health  Standards  Programs 


FROM: 


SUBJECT: 


STEL  for  Ethylene  Oxide 


Please  find  attached  a  memo  to  Gary  Strobel  and  the 
Regulatory  Review  Committee  pertaining  to  our  analysis  of 
issues  discussed  in  the  extended  rulemaking  on  EtO.  On  the 
basis  of  our  evaluation  of  the  extended  rulemaking  record,  no 
new  significant  data  were  received  that  would  require  the 
Agency  to  change  the  conclusion  reached  in  the  draft  final 
standard  dated  June  14,  1984. 
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U.S.  Department  Of  Labor  Occupational  Safety  and  Health  Administration 

Washington.  DC.  20210 

Reply  to  the  Attention  of: 


MEMORANDUM  FOR:    GARY  STRGBEL 

EXECUTIVE  DIRECTOR 
REGULATORY  REVIEW  COMMITTEE 

FROM:  R.  LBCKftRD  .VANCE 

DIRECTOR 

HFALTH  STANDARDS  PROGRAMS 

SUBJECT:  Rulemaking  on  a  Short-'Itena  Exposure 

Limit  (SEEL)  foe  Ethylene  Oxide  (EtO) 

INTRODUCTION 

This  memorandum  provides  a  discussion  of  the  issues  facing  OSBA 
regarding  the  adoption  of  a  STEL  for  EtO.  Public  consent  on 
these  issues  was  requested  at  the  time  of  promulgation  of  the  1 
ppm  TV«A  on  June  22,  1984.  Copies  of  relevant  materials  were 
made  available  by  OSBA  to  a  number  of  peer  reviewers.  Upon 
receipt  of  the  cconents  of  the  peer  reviewers,  OSBA  published  a 
notice  to  that  effect  on  September  19,  1984,  and  noted  that  the 
public  Garment  period  would  extend  through  November  5,  1984. 
This  supplemental  rulemaking  activity  was  deemed  necessary  by 
OSBA  in  order  to  address  reservations  expressed  by  CMB  regarding 
the  Agency's  June  14,  1984,  draft  EtO  standard  that  included  a 
10  ppm  STEL. 
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OSBA's  rationale  for  the  STEL  was  based  on  the  following 
considerations:     (1)  a  1  ppm  which  was  determined  to  be 

feasible,  would  not,  by  itself,  eliminate  significant  risk  of 
cancer  from  EtO  exposure;  (2)  in  areas  where  exposure  results 
primarily  from  high  short-term  EtO  emissions,  such  as  in 
hospital  sterilization  areas,  a  STEL  is  necessary  and  justified 
because  it  would  further  reduce  the  cancer  risk  by  reducing  the 
total  EtO  dosage  below  that  achievable  by  the  1  ppm  TVA  alone; 
(3)  in  addition  to  the  cancer  risk,  the  need  for  a  STEL  is 
supported  by  experimental  and  human  evidence  indicating  that 
short-term  EtO  exposures  may  cause  adverse  reproductive  and 
mutagenic  effects.  The  Agency  found  that  compliance  with  both  a 
10  ppm  STEL  and  1  ppm  TVA  is  feasible  using  available  control 
technology. 

CMB  raised  the  following  questions  regarding  OS&'s 
determinations:  (1)  the  quantification  of  risk  avoided  by 
issuance  of  a  STEL;  (2)  the  appropriateness  of  relying  on  the 
available  health  studies  as  partial  support  for  issuance  of  a 
STEL;  (3)  a  decision  by  the  American  Conference  of  Governmental 
Industrial  Eygienists  not  to  reconroend  a  STEL  for  EtO;  and  (4) 
the  economic  and  technical  feasiblity  of  complying  with  a  STEL 
without  the  use  of  respirators. 

CSm  sought  peer  review  and  public  comment  on  the  issues  raised 
by  a*.     Twelve  peer   reviews  and  41  public  comments  were 
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received  in  response  to  the  June  22  and  September  19  Federal 
Register  notices  during  the  conraent  period.  Limited  additional 
health  data  were  submitted  to  the  record  as  a  result  of  this 
extended  consent  period. 

StMftRY  OF  OBMNTS 

The  peer  reviewers  and  comnentors  supporting  the  need  for  a  STEL 
were  in  basic  agreement  with  the  reasoning  set-forth  in  OSH&'s 
June  14,  1984,  draft  recommendation.  Rationale  supporting  a 
STEL  follows: 

the  STEL  would  reduce  the  significant  risk  of  cancer 
still  present  with  the  1  pan  TVA; 

adverse  reproductive  and  mutagenic  effects  were 
attributable  to  short-term  EtO  exposure  concentrations 
presently  being  experienced  by  workers;  although  these 
risks  may  not  be  quantifiable  they  are  qualitatively 
demonstrated; 

additional  documentation  exists  to  suggest  that  sister 
chromatid  exchanges  should  be  viewed  as  indicators  of 
OA  damage  which  could  potentially  lead  to  the  clinical 
manifestation  of  cancer; 
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feto toxic  effects  occur  because  during  high  short-term 
exposures  EtO  is  rapidly  absorbed  into  the  mother's 
circulatory  system,  thereby  exposing  the  embryo  or  the 
fetus  during  a  critical  developmental  stage  and 
overwhelming  its  defense  mechanisms; 

compliance  with  a  STEL  as  low  as  10  ppm  is  feasible 
(Johnson  and  Johnson  carmen  ted  that  they  have  been 
achieving  a  10  ppm  /15  minute  STEL  for  4  years) , 

the  collective  scientific  data  provide  sufficient 
qualitative  support  for  a  STEL  and  that  a  quantitative 
assessment  of  risk  is  unnecessary. 

Although  no  new  significant  data  in  support  of  this  position 
have  been  received,  additional  explicit  discussion  of  and 
agreement  for  adoption  of  the  STEL  have  been  placed  in  the 
record. 

Peer  reviewers  supporting  a  STEL  include: 

National  Institute  of  Environmental  Health  Sciences  of  the 
Public  Health  Service  (Ex.  171) ; 

R.  V.  Durham,  Director  of  the  Safety  and  Health  Department  of 
the  Teamsters  Onion  (Ex.  179) ; 

Matilda  Babbitz,  R.N.,  Executive  Director  of  the  American 
Association  of  Public  Health  Nurses  (Ex.  180) ; 
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National  Institute  for  Occupational  Safety  and  Health  (Ex. 
181). 

Commentors  supporting  a  STEL  include: 

Richard  Brandt,  Bureau  of  Safety  Inspection,  State  of 
Wisconsin  (Ex.  189-2); 

T.C.  Gilchrest,  President,  National  Safety  Council  (Ex. 
189-12) ; 

Linda  Lanpkin,  Director,  AFSCME  (Ex.  189-14) ; 

William  R.  Bristol,  Standards  Coordinator,  State  of 
California  (Ex.  189-19); 

Thunnan  B.  Wenzl,  Industrial  Bygienist,  International 
Chemical  Workers  Union  (Ex.  189-22) ; 

Lori  Abrams,  Sidney  Wolfe,  Public  Citizen,  (Ex.  189-26) ; 

Eunice  Cole,  President,  American  Nurses  Association  (Ex. 
189-27) ; 

Charles  A.  Harris,  Johnson  and  Johnson  (Ex.  189-30) . 
Parties  opposing  adoption  of  a  STEL  for  EtO  reiterated  the 
arguments  presented  prior   to   this   supplemental  rulemaking. 
Those  opposing  the  STEL  argue  that: 

the  STEL  is  "unsupported  by  any  reasonable  risk 
assessment  or  inference  from  the  scientific  evidence;" 

the  studies  by  Bemminki,  Yager,  and  Johnson  and  Johnson 
are  flawed  and  inadequate  to  support  a  STEL; 

a  STEL  can  only  be  justified  through  quantification  of 
risk; 

compliance  and  measurement  feasibility  have  not  been 
demonstrated; 
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the  collective  findings  of  Yager,  Babree,  Generoso, 
LaBorde  and  Kinmel,  Johnson  and  Johnson,  Garry,  Perof 
and  Bemminki  do  not  form  a  reasonable  inference  for  a 
STEL; 

no  evidence  has  been  presented  indicating  that  the 
potential  effects  of  exposure  to  Etc  are  related  to 
dose-rate  (i.e.,  pattern  of  exposure) ; 

the  1  ppm  TWfc  and  0.5  ppm  action  level  provide  adequate 
protection  from  short-term  exposure; 

there  is  no  established  relationship  between  sister 
chromatid  exchanges  and  adverse  health; 

the  AOGXH  has  concluded  that  the  toxioological  data 
provides  inadequate  support  for  a  STEL. 

Again,  as  with  the  data  supporting  a  STEL  no  new  significant 
information  has  been  provided  by  parties  opposing  adoption  of  a 
STEL  for  EbO  as  a  result  of  the  extended  rulemaking. 

Those  peer  reviewers  opposing  a  STEL  include: 

Dr.  Bruce  Karrh,  Vice-President  for  Safety,  Health  and 
Environmental  Affairs,  E.I.  duPont  de  Nemours  Co.    (Ex.  173) ; 
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The  American  Academy  of  Industrial  Hygiene  (Ex.  175) ; 

Dr.  Sidney  Shindell,  Professor  and  Chairman  of  the 
Department  of  Preventive  Medicine,  Medical  College  of 
Wisconsin  (Ex.  176); 

Dr.  Marcus  Key,  Professor  of  Occupational  Medicine  at  the 
University  of  Texas'  School  of  Public  Health  (Ex.  177)  t 

Dr.  Tfernon  Carter,  Consultant  in  Occupational  and 
Environmental  Toxicology,  (Ex.  178) . 

Coamentors  opposing  a  STEL  include,  among  others: 

MedSurg  Industries  (Ex.  189-1) 

Walpak  Co.  (Ex.  189-3) 

Wesley  Medical  Center  (Ex.  189-4) 

St.  Luke's  Hospital  (Ex.  189-8) 

Kansas  Hospital  Assoc.  (Ex.  189-10) 

Association  of  Ethylene  Oxide  users  (Ex.  189-15) 

Ethylene  Oxide  Industry  Council  and  CM\  (Ex.  189-16) 

American  Hospital  Assoc.  (Ex.  189-17) 

McCormick  and  Co.  (Ex.  189-21) 

Concord  Laboratories  (Ex.  189-25) 

Dow  Chemical  Co.  (Ex.  189-31) 

3M  Co.  (Ex.  189-32) 

EJfeLOATION  OP  ISSUES  PRISED  BY  OMB 

Risk  avoided  by  issuance  of  a  STEL  and  reliance  on  available 
studies  in  partial  support  of  a  STEL. 

In  the  June  14,  1984  draft  final  standard,  prior  to  receiving 
connents  from  OMB,  OSBA  concluded  that  a  STEL  was  necessary 
based  on  evaluation  of  evidence  in  the  record.  Since  that  time, 
no  new  significant  data  have  been  received  by  OSBA  in  response 
to  the  supplemental  rulemaking  on  the  EbO  STEL  issue.  Further 
comment,  however  has  resulted  in  clarification  of  some  issues 
related  to  the  STEL. 
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For  cancer  causing  and  mutagenic  effects  there  is  no  consensus 
that  short-term  high  exposures  to  EtO  are  more  hazardous  than  an 
equivalent  cumulative  dose  spread  over  8  hours  ("dose-rate 
effect").  Several  reviewers  evaluated  the  studies  of  genetic 
and  reproductive  damage  in  workers  in  relation  to  a  STEL  from 
the  very  narrow  perspective  that  evidence  of  a  dose-rate  effect 
would  support  the  need  for  a  STEL  and  absence  of  such  an  effect 
would  not  necesitate  incorporating  a  STEL.  Since  there  were  no 
data  upon  which  to  evaluate  this  effect,  they  concluded  a  STEL 
was  not  necessary.  This  issue  raised  by  CMB,  however,  is  not 
relevant  to  exposures  as  they  exist  for  approximately  90%  of  the 
occupational  settings  (where  EtO  is  used  as  a  sterilant) .  Risk 
assessment  indicates  that  the  incorporation  of  a  10  ppm  STEL 
into  the  standard  could  result  in  a  reduction  of  the  1  ppm  TWA 
and  a  consequent  reduction  of  up  to  8-16  cancer  deaths  per  10000 
workers  over  an  occupational  lifetime.  Since  OSHA  has  already 
concluded  that  the  1  ppm  TVA  did  not  eliminate  the  significance 
of  cancer  risk,  by  not  issuing  a  10  ppm  STEL  the  Agency  would  be 
forced  to  make  a  showing  that  a  further  reduction  in  risk  would 
not  be  feasible. 

In  support  of  the  quantitative  cancer  risk  assessment  are 
qualitative  observations  of  potential  genetic  damage  to  blood 
cells  of  workers  as  a  consequence  of  short-term  exposures  that 
result  in  8-hour  TWA's  of  less  than  1  ppm.  Thus,  it  is  clear 
that  adoption  of  a  STEL  would  reduce  the  overall  exposure  of  the 
employee  and  reduce  the  risk  of  cancer  and  insult  to  OA 
associated  with  a  1  ppm  TWA. 
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With  regard  to  spontaneous  abortion,  OSSA  previously  concluded 
that  evidence  indicated  a  statistically  significant  association 
between  short-term  exposure  to  EtO  (once  a  day  only)  and  an 
increased  frequency  of  miscarriage.  No  new  scientific  data  were 
added  to  further  support  or  refute  this  judgment.  Some 
reviewers  supported  the  need  for  a  STEL  because  short-term 
exposures  were  associated  with  spontaneous  abortion.  Others 
were  of  the  opinion  that  a  dose-rate  effect  could  not  be 
determined  from  the  Bemminki  study  and  hence  a  STEL  was  not 
needed  to  add  further  protection  beyond  that  offered  by  an 
8-hour  m.  Concerning  a  "dose-rate  effect"  for  transplacental 
hazards,  in  contrast  to  carcinogenic  hazards,  it  is  axiomatic  in 
the  science  of  birth  defects/embryolethality  that  thresholds 
exist  and  that  dose-response  curves  for  embryo  toxic  effects  have 
a  steep  slope.  Thus,  a  dose-rate  effect  is  implicit  for 
transplacental  hazards. 

It  is  not  clear  that  the  reduction  in  risk  from  reproductive 
hazards  to  be  the  achieved  by  incorporation  of  a  STEL  can  be 
quantified  in  a  scientifically  acceptable  manner  from  either 
experimental  findings  or  epidemiologic  observations.  It  is 
clear,  however,  that  the  mode  of  exposure  to  the  workers  studied 
was  through  short-term  bursts  of  EtO.  The  entire  record  on 
potential  reproductive  hazards  associated  with  EtO  was  not  the 
sole  basis  for  determining  the  need  for  a  STEL.  As  previously 
concluded,  however,  it  adds  support  to  the  entire  record  on  this 
issue. 


296 


-10- 

Decision  by  the  ggggj  not  to  recommend  a  STEL  for  EtO 

0MB  argued  that  a  STEL  for  EtO  is  not  needed  because  AOGIH  did 
not  reoonraend  a  STEL  during  its  deliberations.  The  AQGXH 
position  is  confusing,  but  it  appears  that  it  does  not  recommend 
STEL's  for  human  carcinogens  nor  suspected  human  carcinogens. 
Moreover t  in  comments  received  from  the  Executive  Secretary, 
AOGIH  states  that  the  established  AOGIH  excursion  limit  for  EtO 
is  more  restrictive  and  more  protective  of  worker's  health  than 
the  short-term  exposure  limit  chosen  by  QSHA  in  its  draft  final 
standard.  For  EtO,  this  excursion  limit  would  allow  for  an 
atmospheric  exposure  of  no  more  than  3  ppm  for  a  total  of  30 
minutes  during  a  workday  and  under  no  circumstances  would 
exposure  exceed  5  ppm.  The  excursion  limit  for  EtO  recommended 
by  AOGIH  results  from  its  generic  approach  based  on  principles 
of  good  industrial  hygiene  designed  to  reduce  occupational 
exposure  to  point  source  emissions  and  consequent  risk. 

Technical  and  economic  feasibility  of  complying  with  a  STEL 
without  the  use  of  respirators 

Based  on  evidence  in  the  record,  compliance  with  a  10  ppm  STEL 
is  technically  and  economically  feasible  (respirators  would  be 
necessary  in  some  cases) .    The  final  EtO  standard  spelled  out  a 
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nucfcer  of  situations  where  the  burden  of  feasibility  is  on  the 
Secretary.  These  situations  generally  involve  short-term 
excursions  where  respirator  use  is  approved.  This  provision 
reduces  the  burden  placed  on  the  employer  by  the  STEL. 
Moreover,  NIOSH  has  recently  approved  a  negative  pressure 
respirator  so  that  an  air  supplied  respirator  is  no  longer 
necessary.  OSffi.  estimates  that  adoption  of  a  10  ppm  STEL  would 
increase  the  annual  cost  of  compliance  with  the  BtO  standard  by 
$1.03  million  (from  $35.45  million  to  $36.48  million) . 

XMBVCT  OF  PEER  REVIEW  AMD  OQMffiNES 

On  the  basis  of  the  extended  comment  period,  OSBA  did  not 
receive  any  new  scientific  data  bearing  on  adverse  effects 
associated  with  short-term  exposure  to  Etc.  Nor  were  new 
substantive  data  submitted  to  the  record  pertaining  to  economic 
and  technical  feasibility  of  compliance  with  a  STEL.  Further 
clarification  on  these  issues,  however,  were  submitted  to  the 
record. 

If  a  decision  is  made  to  promulgate  a  STEL  of  10  ppm,  further 
justif icaton  and  support  of  this  position  can  be  found  in  the 
extended  rulemaking  record.  If  the  decision  is  made  to  go  along 
with  CMB's  reservations  and  not  to  promulgate  a  STEL,  the 
Agency's  June  1984  evaluation  will  need  to  be  changed  without 
having  any  new  substantive   information   to  support   such  a 
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change  In  position.  Even  though  the  June  14th  draft  final 
standard  is  not  an  official  Agency  position,  the  evaluation  it 
contains  has  been  available  to  the  public  since  that  time.  The 
Agency,  however,  is  not  legally  bound  by  its  June  1984  analysis. 
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Mr.  Conyers.  I  yield  to  the  gentleman  from  New  York,  Mr.  Hor- 
ton. 

Mr.  HORTON.  Mr.  Martonik,  in  your  work  in  the  Health  Stand- 
ards Program,  what  is  the  procedure  with  regard  to  getting  regula- 
tions approved  within  your  agency?  What  do  you  do?  Who  do  you 
go  to? 

Mr.  Martonik.  The  Directorate  of  Health  Standards  Programs, 
for  which  I  am  Deputy  Director,  is  responsible  for  preparing  docu- 
ments that  would  enact  the  regulation.  When  we  finish  reviewing 
a  particular  set  of  issues,  we  will  develop  papers  that  will  explain 
those  issues  and  present  them  to  the  Assistant  Secretary  for  Occu- 
pational Safety  and  Health  for  resolution. 

When  we  believe  all  the  issues  have  been  resolved,  we  prepare 
a  more  formal  document  which  is  ready  for  a  Federal  Register  pub- 
lication. OSHA  submits  that  to  a  Policy  Review  Board  in  the  De- 
partment of  Labor. 

That  Board  consists  of  the  Presidential  appointees  from  different 
areas  within  the  Department  of  Labor,  including  Assistant  Sec- 
retary for  Policy  and  the  Solicitor  of  Labor,  and  sometimes  the 
Under  Secretary  or  Deputy  Secretary  of  Labor. 

This  Department  of  Labor  group  reviews  the  regulation  before  it 
is  sent  to  the  Office  of  Management  and  Budget  for  OMB  review. 

Mr.  Horton.  Do  you  send  it,  or  do  they  send  it  to  the  OMB? 

Mr.  Martonik.  The  Solicitor  of  Labor  is  the  official  OMB  contact 
for  the  Department  of  Labor,  and  the  Solicitor  of  Labor  sends  the 
papers  to  the  Office  of  Management  and  Budget.  All  of  the  papers 
are  prepared  in  my  office,  including  the  transmittal  letter  to  the 
head  of  the  OMB. 

Mr.  Horton.  Are  you  aware  that  the  staff  people  don't  make 
these  decisions  as  to  whether  or  not  to  proceed?  That  they  are 
made  by  the  Administrator  or  the  Deputy  Administrator  in  the  Of- 
fice of  Management  and  Budget?  I  notice  in  all  of  these  letters  that 
we  have  here  that  they  are  from  Chris  DeMuth,  Administrator  or 
Assistant  Administrator,  Assistant  Administrator,  so  forth,  Admin- 
istrator. I  mean,  these  decisions  are  made  not  by  the  desk  officer, 
but  they  are  made  by  the  Administrator  or  the  Deputy  Adminis- 
trator, are  they  not? 

Mr.  Martonik.  Some  of  the  decisions  are.  Other  decisions,  as  I 
pointed  out  in  the  action  sheet,  was  actually  signed  by  the  desk  of- 
ficer. 

Mr.  Horton.  Is  it  your  contention  that  you  should  not  have  to 
go  through  any  of  these  procedures?  That  you  ought  to  be  able  to 
just  promulgate  your  regulation  without  having  to  go  through  these 
procedures? 

Mr.  Martonik.  No,  sir,  I  never  suggested  that. 

Mr.  Horton.  What  are  you  suggesting? 

Mr.  Martonik.  I  was  only  asked  to  provide  some  information  re- 
garding the  OMB  definition  of  paperwork.  I  want  to  point  out  to 
the  committee  in  response  to  your  request  what  is  defined  as  pa- 
perwork by  OMB. 

I  simply  want  to  point  out  that  when  an  employer  conducts  a 
blood  test  on  a  worker  because  the  worker  is  exposed  to  benzene, 
that  that  blood  test  is  defined  by  OMB  to  be  paperwork,  which 
means  that  
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Mr.  HORTON.  You  were  critical  of  that.  When  we  were  in  the 
process  of  doing  the  work  of  the  Commission,  we  were  shown  a  lit- 
tle graph  or  cartoon  that  pictured  an  iceberg.  Up  above,  there  was 
the  tip  of  the  iceberg,  and  underneath  there  was  the  bulk  of  the 
iceberg.  And  the  point  that  was  made  was  that  there  was  a  lot  of 
paperwork — there  was  a  lot  of  paperwork  that  didn't  show  up  at 
the  top  that  one  had  to  go  through  in  order  to  answer  the  paper- 
work. An  example  of  this  that  all  of  us  can  relate  to  is  filling  out 
your  income  tax  returns. 

All  the  paperwork  is  on  2  or  3  pages,  but  it  can  take  you  hours 
and  hours  and  thousands  of  dollars  to  get  all  of  that  paperwork  to- 
gether. I  think  this  is  pertinent  to  what  you  are  talking  about. 

You  may  just  have  to  have  an  inoculation,  but  there  are  a  lot  of 
other  things  that  go  into  that.  Isn't  that  true? 

Mr.  Martonik.  Yes,  I  understand  that,  sir. 

Mr.  Horton.  You  say  that  shouldn't  be  considered  paperwork 
burden,  but  it  is. 

Mr.  Martonik.  Yes,  sir,  because  the  purpose  of  the  medical  ex- 
amination is  to  determine  whether  an  employee  is  becoming  sick 
from  exposure  to  the  chemical,  not  because  we  at  OSHA  wish  to 
review  any  paperwork. 

We  promulgate  the  regulation  because  workers  are  at  risk  of  a 
disease.  A  medical  examination,  including  tests  like  pulmonary 
function  tests  which  determines  how  well  a  person  breathes,  helps 
reduce  risks. 

Mr.  Horton.  Regulations  are  burdens.  That  means  that  a  com- 
pany or  an  individual  has  to  do  something  to  comply  with  a  regula- 
tion. I  think  one  of  the  most  common  complaints  we  get  as  Mem- 
bers of  Congress  is  there  are  too  many  regulations,  too  much  bu- 
reaucracy. So,  regulations  have  an  impact  in  the  private  sector, 
wherever  they  might  happen  to  be. 

In  your  area,  they  certainly  do  have.  What  I  am  pointing  out  is 
this:  There  is  a  lot  of  paperwork  or  activity  involved  that  may  have 
to  be  performed  by  a  company  or  by  an  individual,  whoever  is  af- 
fected by  that  regulation,  in  order  to  comply  with  that  regulation. 

So  what  we  want  to  try  to  do  is  make  the  regulation  as  simple 
as  we  can,  and  the  compliance  as  simple  as  we  can,  and  still  ac- 
complish what  we  are  trying  to  do,  namely  to  prevent  accidents  or 
prevent  injuries. 

Mr.  Horton.  Mr.  Chairman,  I  think  the  bells  have  rung  a  second 
time.  Should  we  go  and  come  back? 

Mr.  CONYERS.  I  was  just  going  to  make  that  suggestion.  We  will 
stand  in  recess. 

[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 
The  gentleman  from  New  York. 

Mr.  HORTON.  Well,  now,  as  I  understand  it,  sometimes  when 
these  proposed  regulations  go  over  to  the  OMB,  you  would  be  in 
contact  with  the  desk  officer;  is  that  right? 

Mr.  Martonik.  That  is  correct. 

Mr.  Horton.  Is  this  just  to  exchange  information  back  and  forth? 
Mr.  Martonik.  The  purpose  is  to  respond  to  some  questions  the 
desk  officer  has,  and  to  perhaps  make  some  changes  in  the  regula- 
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tions  upon  the  desk  officer's  observation  that  some  changes  might 
need  to  be  made. 

Mr.  Horton.  You  don't  get  involved  in  the  policymaking  at  all, 
do  you? 

Mr.  Martonik.  It  depends,  I  guess,  on  how  we  define  policy. 
There  are  certainly  issues  that  are  discussed  that  are  policy  issues, 
and  when  they  can't  be  resolved — or  we  believe  that,  myself,  for  in- 
stance, believe  that  the  issue  is  beyond  my  ability  to  make  a  deci- 
sion, I  will  raise  that  issue  to  our  Assistant  Secretary. 

The  same  thing  happens  at  OMB.  When  they  raise  some  issues 
and  there  seems  to  be  an  impasse  or  when  there  appears  to  be  a 
major  policy  issue,  they  will  raise  it  to  their  political  appointees. 

Mr.  HORTON.  What  is  the  nature  of  the  regulations  that  you  han- 
dle? Are  they  standards,  more  or  less? 

Mr.  Martonik.  Yes,  standards  dealing  with  toxic  substances  and 
physical  agents  like  noise,  benzene,  formaldehyde, 
methylenedianiline,  which  we  discussed  earlier. 

Mr.  Horton.  Do  you  do  a  lot  of  information  collection,  too? 

Mr.  Martonik.  OSHA  does.  We  have  another  Office  of  Regu- 
latory Analysis  that  sends  out  the  questionnaires  for  information 
gathering.  That  information  gathering  is  to  help  us  determine  the 
feasibility  of  our  standards  and  the  impact  of  our  standards. 

I  get  involved  with  it,  but  it  is  not  directly  under  my  control  and 
supervision. 

Mr.  Horton.  Well,  for  some  of  these  standards  you  require  re- 
ports and  that  sort  of  thing,  don't  you? 
Mr.  Martonik.  No. 

Mr.  Horton.  What  type  of  standards  do  you  issue? 

Mr.  Martonik.  Our  standard  will  require  an  employer  to  control 
the  air  contaminant  level  in  the  workplace. 

Mr.  Horton.  In  other  words,  you  don't  generate  any  paperwork 
outside  of  your  agency,  is  that  it? 

Mr.  Martonik.  We  will  ask  the  employer  to,  for  example,  if  their 
workers  exceed  certain  limits  or  exceed  certain  air  concentration 
values,  to  provide  medical  examinations  for  their  workers. 

We  will  also  require  that  employer  to  periodically  measure  the 
air  quality.  We  will  also  require  the  employer  to  train  the  workers 
regarding  how  to  handle  the  materials  carefully.  When  we  require 
medical  examination  or  when  we  require  the  employer  to  measure 
the  air  quality,  we  will  also,  in  a  separate  section,  require  the  em- 
ployer to  keep  records  of  the  medical  examination,  so  that  the  re- 
sults of  the  pulmonary  function  tests  and  audiogram  are  main- 
tained. 

Mr.  Horton.  Do  you  examine  those  records  when  they  come  in? 
Do  they  report  to  you? 

Mr.  Martonik.  We  don't  require  them  to  be  sent  to  OSHA.  The 
main  purpose  is  so  that  the  employer  has  a  comprehensive  program 
to  protect  their  workers  against  exposures  to  those  chemicals  when 
the  exposures  exceed  certain  critical  concentrations. 

An  OSHA  compliance  officer  will  make  an  inspection  periodically 
at  workplaces,  and  will  determine  whether  or  not  the  employer  is 
providing  the  medical  surveillance  required  by  the  standard  and 
will  examine  the  records. 
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Mr.  Horton.  Is  this  one  of  the  things  that  OMB  looks  at  when 
they  look  at  that  standard  to  determine  how  much  paperwork  or 
how  much  reporting  is  going  to  have  to  be  involved? 

Mr.  Martonik.  Yes,  yes,  they  do.  It  is  our  opinion  that  the  pur- 
pose of  the  air  monitoring  and  medical  surveillance  programs  is 
that  the  employer  keeps  and  maintains  a  health  status  of  their  em- 
ployees, because  their  employees  may  be  at  risk  from  exposure  to 
the  chemicals. 

So,  the  requirements  are  actually  part  of  a  comprehensive  health 
program  for  the  employers  and  employees. 

Mr.  Horton.  I  am  not  opposed  to  what  you  are  trying  to  do.  I 
don't  want  you  to  misunderstand  that  at  all.  I  think  it  is  impor- 
tant. As  a  matter  of  fact,  I  voted  for  OSHA  when  it  was  first  pro- 
posed. 

I  was  one  of  those  in  the  forefront  of  trying  to  get  something  to 
protect  the  workers  in  the  workplace.  I  still  continue  to  vote  for  it, 
because  I  think  it  is  very  important.  We  didn't  have  standards  at 
one  time,  when  I  was  in  the  Congress. 

There  was  no  such  thing  as  OSHA.  There  wasn't  even  any  agen- 
cy like  that.  I  think  it  is  important  that  we  have  that.  But  I  do  see 
on  the  other  side,  the  problems  of  the  paperwork  that  is  required. 

Just  for  your  information,  the  thing  that  really  convinced  me 
that  we  ought  to  study  the  paperwork  problem  in  this  country  was 
a  visit  to  a  pharmaceutical  company  in  my  district.  They  snowed 
me  through,  and  they  were  doing  different  things,  making  drugs 
and  so  forth.  They  took  me  to  a  room,  and  this  is  long  before  there 
was  any  Paperwork  Commission  or  long  before  there  was  any  Pa- 
perwork Reduction  Act.  They  said,  "Congressman,  take  a  look  at 
that  room."  It  was  full  of  boxes.  "These  are  the  boxes  of  papers  that 
we  have  to  file  now  with  the  FDA  on  this  particular  drug  that  we 
have  just  been  talking  to  you  about."  This  fellow  said,  "Nobody  is 
going  to  read  all  that  stuff,  but  it  costs  us  hundreds  of  thousands 
of  dollars.  If  we  didn't  have  a  large  enough  operation,  it  could  put 
us  out  of  business." 

I  realize  that  is  not  what  you  are  talking  about,  but  there  are 
paperwork  requirements,  and  one  of  the  reasons  I  got  interested  in 
this  area  in  the  beginning  was  to  try  to  eliminate  some  of  the  bur- 
dens associated  with  paperwork. 

I  have  no  problem  with  requiring  paperwork  that  is  important, 
if  you  can  keep  it  to  a  minimum.  Now,  basically,  I  think  that  is 
what  OMB  has  been  trying  to  do — to  keep  at  a  minimum  the 
amount  of  paperwork  that  is  required  out  there. 

Now,  interagency,  we  ought  to  try  to  cut  down  on  that  paper- 
work, too.  But  much  of  the  paperwork  you  are  talking  about  is 
interagency.  What  I  am  concerned  about  is  making  sure  that  we 
have  a  program  in  place  that  gives  us  the  opportunity  to  cut  down 
on  paperwork,  and  one  of  the  areas  where  paperwork  is  most  abun- 
dant is  in  the  pharmaceutical  and  the  medical  field — the  field  that 
all  three  of  you  are  talking  about,  where  you  are  trying  to  establish 
standards. 

So,  it  is  important,  I  think,  to  have  some  agency  that  is  going 
to  ride  herd  or  centralize  and  look  at  all  these  agencies  and  to  co- 
ordinate them  so  that  we  do  eliminate  as  much  paperwork  as  we 
possibly  can. 
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Now,  I  can  understand  that  you  have  a  real  problem,  and  you 
feel  something  ought  to  be  done.  I  can  imagine  if  I  were  sitting  in 
your  shoes,  and  you  felt  that  there  was  a  standard  that  was  very 
important  that  you  would  want  to  get  it  out  and  not  have  to  go 
through  even  the  OSHA  operation,  right? 

I  mean,  that  is  a  bureaucratic  process,  too,  isn't  it? 

Mr.  Martonik.  Yes,  it  is. 

Mr.  Horton.  You  would  just  as  soon  get  rid  of  that.  It  probably 
would  be  more  quick  to  do  so,  but  it  also  would  create  problems. 
So,  we  do  have  to  have  oversight  process.  Perhaps,  to  some  extent, 
too  much  oversight  does  get  in  the  way  of  getting  these  standards 
out. 

We  do  want  to  look  at  that,  that  is  the  purpose,  I  guess,  of  this 
hearing.  Dr.  Infante,  you  said  it  took  you  4  years  to  get  out  the 
ethylene  oxide  standard.  Was  that  basically  under  the  same  type 
of  circumstance  as  I  was  just  talking  to  Mr.  Martonik  about? 

Dr.  Infante.  It  took  an  additional  4  years  to  then  put  back  in 
the  provision  to  have  this  short-term  exposure  limit,  which  was  de- 
leted at  the  time  we  published  the  final  standard  in  1984.  So,  it 
took  4  years  to  get  that  additional  provision  back  into  it  that  we 
had  begun  working  on,  the  standard,  back  about  1979  or  1980. 

So,  by  the  time  we  promulgated  the  standard  in  1984,  it  had  al- 
ready been  5  to  6  years  we  had  been  working  on  that  standard. 

Mr.  Horton.  Now,  what  is  your  experience  in  the  majority  of  the 
cases  that  you  handle? 

Dr.  Infante.  It  takes  several  years  for  us  to  develop  a  standard 
for  a  single  substance. 

Mr.  Horton.  For  all  substances  that  you  deal  with? 

Dr.  Infante.  Yes. 

Mr.  Horton.  Do  you  have  cases  where  it  has  moved  pretty 
quickly? 

Dr.  Infante.  Well,  there  are  certain  times  whereby  we  can,  if  the 
Secretary  of  Labor  finds  that  a  situation  could  constitute  grave 
danger  where  we  could  promulgate  an  emergency  temporary  stand- 
ard, and  then,  by  our  statute,  we  are  required  to  have  a  final 
standard  6  months  after  that  emergency  temporary  standard  is 
promulgated. 

So,  there  are,  there  is  a  certain  section  of  the  act,  section  6(c) 
where  we  could  promulgate  an  emergency  standard  if  it  would  con- 
stitute grave  danger,  and  in  fact,  in  1981,  on  ethylene  oxide,  we 
came  very  close  to  promulgating  an  emergency  temporary  stand- 
ard, which  means  we  would  have  had  a  final  standard  in  place  6 
months  after  that  in  1981. 

But  for  various  reasons,  we  stopped  short  of  promulgating  an 
emergency  standard  with  ethylene  oxide. 

Mr.  Horton.  OK. 

Mr.  Chairman,  thank  you. 

Mr.  Conyers.  Dr.  Infante,  often  objections  are  raised  about  the 
cost  of  these  collections  and  regulations  to  business.  Are  you  sen- 
sitive about  the  desire  to  save  money,  to  economize,  to  not  overbur- 
den the  private  sector? 

Dr.  Infante.  Well,  I  think  that  not  only  am  I  sensitive  to  it,  but 
the  agency  is  sensitive  to  it.  For  any  standard  that  we  promulgate, 
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we  have  a  group  that  does  an  economic  assessment  that  determines 
the  economic  feasibility  to  comply  with  our  standard. 

Now,  one  of  the  things  that  should  be  mentioned  here  in  terms 
of  paperwork  is  that,  compared  to  exposures  in  the  general  environ- 
ment, exposures  in  the  occupational  setting  and  the  risks  of  cancer 
and  other  conditions  are  tremendously  elevated.  They  are  much 
higher,  1,000,  10,000  times  higher  than  what  people  in  the  general 
public  experience  from  air  pollution  or  ground  water  contamina- 
tion. 

But,  because  it  is  not  economically  feasible,  we  determine  for  an 
industry  to  lower  the  exposure  to  a  certain  level,  we  include  other 
provisions  in  the  standards  to  try  to  pick  up  some  of  the  pieces, 
and  because,  for  example,  we  may  end  up  based  just  on  the  new 
permissible  standard,  we  may  end  up  with  a  significant  risk. 

I  will  give  you  an  example.  Let's  take  benzene,  when  we  promul- 
gated our  final  standard  on  benzene  in  1986,  we  said  the  risk  re- 
maining was  1  in  100.  I  venture  to  say,  if  EPA  had  such  a  risk  they 
would  have  to  regulate,  it  would  constitute  a  grave  danger,  and 
they  would  be  hopping  on  that  immediately. 

But  because  of  economic  feasibility,  we  don't  require  the  compa- 
nies to  go  to  a  lower  level.  We  then  have  ancillary  provisions  for 
the  standard  such  as  medical  surveillance.  So  what  we  try  to  do 
through  medical  surveillance  is  to  find  those  individuals,  because 
we  know  that  the  whole  group  is  still  at  a  significant  risk  of  devel- 
oping leukemia,  aplastic  anemia,  other  blood  abnormalities,  we  put 
in  medical  surveillance  so  we  can  detect  early  those  people  that  are 
starting  to  have  the  blood  abnormalities  so  we  can  get  them  out  of 
there. 

Quite  often,  the  companies  are  already  doing  the  surveillance 
themselves.  So,  while  there  may  be  expenses  for  a  paperwork  bur- 
den, it  is  much  cheaper  than  it  is  to  have  them  lower  the  permis- 
sible exposure  limit  through  engineering  controls. 

So,  yes,  we  are  sensitive  to  it,  and  in  fact,  that  is,  in  fact,  why 
we  include  the  medical  surveillance,  because  we  know  there  is  still 
a  high  risk  of  disease. 

The  point  that  was  made  earlier  is  that  it  seems  strange  that  the 
time  that  it  takes  for  medical  examination  is  considered  a  paper- 
work burden,  because  the  paperwork  is  generated  by  the  doctor 
who  examines  the  persons  so  that  he  can  keep  that  there  in  the 
occupational  setting,  so  when  he  examines  them  next  year,  he  can 
see  whether  there  is  a  change  in  their  blood  or  not. 

So  they  don't  generate  the  records  and  send  them  into  OSHA. 
They  keep  them  for  themselves,  as  any  doctor  would  that  you  or 
I  would  go  to.  They  need  to  have  those  on  file. 

Mr.  Conyers.  What  was  the  comparison  you  made,  in  the  begin- 
ning of  your  response  to  my  question,  between  the  different  stand- 
ards that  are  applied?  Would  you  go  through  that  again? 

Dr.  Infante.  Yes.  What  I  am  saying  is  that  we  try  to  determine 
the  significance  of  risk  of  disease  when  we  are  developing  a  stand- 
ard. We  look  at  what  the  risk  is  from  the  current  exposure  limit, 
and  we  are  required,  because  of  the  Supreme  Court  decision  in 
1980,  to  show  that  we  can  significantly  reduce  that  risk  to  the  ex- 
tent feasible  before  we  can  change  the  standard. 
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Now,  when  we  do  that,  and  when  we  do  our  dose  response  analy- 
sis, quite  often,  we  find  that  with  the  new  permissible  limit,  there 
is  still  a  significant  risk  of  developing  cancer.  You  know,  much 
higher  than  what  people  in  the  general  environment  would  be  sub- 
jected to. 

But  we  can't  go  any  lower  because  of  economic  feasibility  or  in 
some  cases  because  of  technological  feasibility. 

Mr.  Conyers.  Dr.  Infante,  this  cancer  risk,  this  higher  cancer 
risk  exists  where? 

Dr.  Infante.  In  the  workplace. 

Mr.  Conyers.  OK  So,  the  workplace  has,  in  effect,  different 
standards? 

Dr.  Infante.  We  might  end  up  with  different  risks  remaining 
with  different  substances,  and  we  end  up  with  different  risks  re- 
maining than  what  EPA  would  regulate,  because  we  operate  under 
different  conditions. 

Mr.  Conyers.  Cancer  risks  are  higher  in  the  workplace  than 
they  are  in  the  general  public? 

Dr.  Infante.  The  relative  risk  of  developing  cancer,  yes.  If  you 
were  to  take  the  risk  just  simply  from  the  permissible  limit  from 
our  new  standard  for  benzene,  we  concluded  that  our  best  estimate 
of  risk  showed  that  one  out  of  100  people  would  develop  leukemia 
on  that  new  permissible  exposure  limit. 

Now,  EPA  is  regulating  benzene  exposure.  They  would  possibly 
regulate  it  to  a  level  of  somewhere  around  one  in  100,000.  So,  the 
risks  that  remain  in  the  occupational  setting  are  higher.  That  is 
why,  for  almost  every  industrial  chemical  that  we  know  causes  can- 
cer, how  did  we  find  that  out?  We  found  it  from  studying  industrial 
workers,  because  there  the  exposures  are  so  extremely  high  com- 
pared to  the  general  environment. 

Mr.  Conyers.  And  then,  there  are  some  risks  that  haven't  been 
determined  yet  because  there  are  some  products  that  have  not  been 
tested? 

Dr.  Infante.  Well,  I  think  we  have  all  we  can  do  to  deal  with 
the  recommended  risks.  That  is  true,  there  are  always  substances 
that  haven't  been  tested.  But  I  think  we  have  a  large  enough  chal- 
lenge to  deal  with  the  recognized  hazards. 

That  is  the  importance  that  I  was  trying  to  explain  in  medical 
surveillance.  We  are  trying  to  pick  up  the  pieces  here,  and  trying 
to  identify  people  that  might  start  to  show  early  blood  changes  so 
we  can  get  them  out  of  there  and  save  their  lives. 

And  in  fact,  all  the — even  the  industry  witnesses  during  the  ben- 
zene hearing,  the  doctors,  the  hematologists  that  testified  for  the 
industry,  they  all  endorsed  doing  medical  surveillance  to  determine 
early  blood  changes  for  benzene.  That  is  what  our  record  showed. 
Everyone  agreed  to  this. 

So,  one  of  the  problems  you  have  is  that  every  3  years,  if  we  have 
to  again  reinvent  the  wheel  and  prove  under  the  Paperwork  Reduc- 
tion Act  the  practical  utility  of  having  benzene  medical  surveil- 
lance, it  seems  to  me  that  that  is  a  lot  of  wasted  effort. 

Mr.  Conyers.  Well,  it  is  our  determination  in  our  draft  legisla- 
tion to  eliminate  this  3-year  sunset  so  that  hopefully  that  will 
make  even — it  will  make  more  efficient  the  processes  that  you  de- 
scribe. 
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Well,  let's  take  another  recess  for  a  recorded  vote,  and  then  we 
will  come  back  and  begin  with  Ms.  Silk. 
[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order.  Ms.  Silk  I 
understand  that  you  have  had  something  to  do  with  the  hazards 
communications  rule  and  the  gentleman  from  Virginia,  Mr.  Sisisky, 
testified  at  the  first  hearing  earlier  this  week  about  some  of  the 
problems  that  we  had  experienced  with  it.  So  I  would  like  to  ask 
you  a  little  bit  about  it. 

How  broad  is  its  coverage  and  what  is  it  intended  to  do? 

Ms.  Silk.  Mr.  Chairman,  the  hazards  communication  standard  is 
quite  different  than  the  other  rules  that  we  have  been  discussing 
that  deal  with  individual  chemical  substances.  It  is  what  we  call 
a  right  to  know  standard.  It  gives  workers  the  right  to  know  the 
identities  and  the  hazards  of  the  chemicals  that  they  work  with.  As 
you  have  heard  this  morning,  it  takes  us  quite  a  long  time  to  deal 
with  individual  chemical  substances,  in  our  18,  19  years  of  rule- 
making we  have  done  maybe  25  specific  standards  yet  it  is  esti- 
mated that  there  are  over  30  million  workers  exposed  to  575,000 
hazardous  products  in  the  workplace.  So  we  felt  that  there  was  a 
need  to  get  information  to  those  workers  so  the  can  take  steps  to 
protect  themselves. 

In  addition  to  that,  we  feel  that  their  employers  need  to  have  in- 
formation so  they  can  design  proper  protective  programs  for  their 
workers. 

If  an  employer  doesn't  know  the  hazardous  chemicals  it  is  very 
difficult  to  take  the  proper  protective  measures.  As  the  producers 
and  suppliers  of  chemicals  are  required  to  evaluate  their  hazards, 
they  are  required  to  look  at  the  scientific  literature  to  see  what 
hazards  those  chemicals  present.  They  are  not  required  to  do  any 
testing.  That  is  beyond  our  purview,  but  they  are  required  to  take 
available  information  there  is  and  provide  labels  that  give  proper 
hazard  warnings  to  workers,  and  something  we  called  material 
safety  data  sheets  that  provide  more  detailed  information  about  the 
hazards  and  the  protective  measures  for  those  chemicals.  Then  in 
turn,  all  employers  are  required  to  take  that  information  and  make 
them  available  to  their  workers  and  to  train  them  on  how  to  use 
that  information  and  how  to  take  the  steps  to  protect  themselves. 
It  provides  the  workers  with  the  information  they  have  a  right  to 
know  but  also  the  information  they  need  to  know  to  protect  them- 
selves. 

Mr.  Conyers.  So  when  did  OMB,  under  the  Paperwork  Reduc- 
tion Act  involve  itself  with  this  rule? 

Ms.  Silk.  Well,  this  rule,  we  are  talking  about  the  lengths  of 
rulemaking,  this  rule  actually  has  been  going  on  since  1974  so  it 
has  a  rather  long  and  tortuous  history.  But  when  the  rule  was 
originally  promulgated,  it  was  in  November  1983.  At  that  time  it 
covered  the  manufacturing  sector  of  industry  only,  not  all  of  indus- 
try, and  it  was  approved  by  OMB  under  the  Paperwork  Reduction 
Act  for  3  years  at  that  time.  Subsequent  to  publication  of  that  rule, 
we  were  challenged  in  the  Third  Circuit  Court  of  Appeals,  and  we 
were  challenged  by  the  unions  on  the  scope  of  the  industries  cov- 
ered. They  felt  that  the  standards  should  cover  all  workers  exposed 
to  hazardous  chemicals  and  not  just  those  in  manufacturing.  The 


307 

court  agreed  with  them  and  told  OSHA  to  expand  the  scope  of  the 
rule.  So  the  latest  discussions  with  OMB  over  paperwork  have  in- 
volved the  expansion  of  the  scope  of  the  rule  that  previously  cov- 
ered manufacturing  to  covering  all  workers  exposed  to  hazardous 
chemicals. 

This  would  have  been  in  1987.  We  published  that  rule  in  August 
1987.  Two  months  after  we  published  the  rules,  three  provisions  of 
it  were  disapproved  under  the  Paperwork  Reduction  Act. 

Mr.  Conyers.  I  understand  that  it  is  accurate  to  say  that  OSHA 
submitted  the  hazards  communications  rule  for  its  second  paper- 
work clearance.  OMB  disapproved  several  portions  of  it.  Correct? 

Ms.  Silk.  That  is  right. 

Mr.  Conyers.  The  first  rejection  was  based  on  OMB's  objection 
to  OSHA's  definition  of  an  article.  What  is  an  article  and  what  was 
involved  in  the  rationale  for  rejecting  this  definition,  if  you  can 
suggest  one? 

Ms.  Silk.  Well,  the  article  definition  as  it  appeared  in  the  origi- 
nal rule,  when  it  originally  appeared  in  the  original  rule,  was  ap- 
proved by  OMB,  was  an  article  in  a  manufactured  item  that  is 
formed  to  a  specific  shape  or  design  and  its  use  is  dependent  on 
that  shape  or  design,  and  when  it  is  used  in  the  workplace  it 
doesn't  release  a  hazardous  chemical.  This  microphone  is  probably 
made  of  stainless  steel  which  probably  has  chromium  and  nickel 
both  of  which  are  very  hazardous  chemicals,  but  while  it  is  sitting 
here  in  the  workplace,  nobody  is  exposed  to  them  so  we  have  ex- 
empted those  types  of  items  from  being  covered.  The  issue  was 
whether  or  not  that  definition  was  broad  enough  or  there  should 
be  more  things  exempted  under  that. 

Trivial  risks  I  believe  was  the  terminology  used.  So,  for  example, 
an  item  that  we  would  currently  consider  to  be  covered  under  the 
rule  would  be  fabric  treated  with  formaldehyde.  Formaldehyde  is 
a  potential  carcinogen  among  other  effects  and  there  was  some  feel- 
ing among  some  commenters  that  those  types  of  things  should  be 
exempt  because  they  really  are  trivial,  even  though  there  is  an  ex- 
posure. Whereas,  we  consider  under  hazards  communication  a  list 
of  substances.  If  the  substance  is  there  they  have  a  potential  for 
exposure,  they  have  a  right  to  know  that  the  substance  is  there 
when  the  hazards  are.  So  the  suggestion  was  that  we  reconsider 
that  definition  and  make  it  broader  to  eliminate  those  kinds  of  triv- 
ial risks. 

Mr.  Conyers.  And  with  what  result? 

Ms.  Silk.  Eventually  on  that  particular  issue  we  had  some  dis- 
cussions about  how  we  would  interpret  the  rule  in  various  places 
and  we  did  ultimately  get  an  approval  for  the  article  definition  as 
it  was  written. 

Mr.  Conyers.  Could  you  explain  the  material  safety  data  sheet 
and  why  it  was  felt  necessary  to  have  them  available  at  multiem- 
ployer sites  notwithstanding  OMB  objections? 

Ms.  Silk.  Well,  the  material  as  I  mentioned,  we  have  a  three- 
pronged  approach  here.  We  have  labels,  material  safety  sheets,  and 
training.  Arid  what  we  have  found,  when  we  were  investigating 
this  issue,  is  in  order  to  make  sure  this  is  effective,  that  you  are 
getting  information  to  workers  and  in  a  form  they  can  act  on  that 
you  need  to  present  it  in  more  that  one  fashion. 
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And  each  of  these  things  has  a  different  role  in  that  process.  A 
label  needs  to  be  an  immediate  warning,  a  snapshot  of  what  the 
hazards  are,  a  reminder  and  you  can  get  more  detailed  information 
elsewhere.  The  data  sheet  is  the  more  detailed  information.  It 
would  include  the  protective  measures,  emergency  procedures,  ev- 
erything you  would  want  to  know  about  that  chemical. 

We  believe  that  you  need  to  have  that  reference  source  as  a 
backup  to  the  label  on  any  site.  A  multiemployer  site  or  single  em- 
ployer site  in  order  to  make  sure  you  have  all  the  information  that 
you  need  about  a  chemical. 

Mr.  CONYERS.  Now,  who  compiles  the  material  safety  data 
sheets?  Who  keeps  them?  What  is  on  it,  for  example? 

Ms.  Silk.  The  safety  data  sheets  are  compiled  or  generated  by 
the  manufacturer  of  the  product,  so  the  chemical  manufacturers  ac- 
tually have  the  largest  duties  under  this  rule  because  they  have  to 
go  out  and  prepare  this  material.  They  are  required  to  provide  it 
automatically  downstream  to  distributors  or  purchasers  of  the 
product. 

So  a  downstream  employer  if  he  simply  uses  the  product  is  enti- 
tled to  get  both  a  label  container  and  a  material  safety  data  sheet 
for  that  product  automatically. 

His  duty  is  limited  to  reviewing  that  information  working  it  into 
his  protective  program  and  making  it  available  to  his  workers.  And 
as  I  mentioned  it  is  detailed  information  about  the  chemical,  pro- 
tective measures  for  cautionary  statements,  things  like  that. 

Mr.  Conyers.  Well,  how  effective  are  the  data  sheets?  That  is  to 
say,  how  much  compliance  goes  on  in  your  judgment,  and  what 
happens  to  those  who  may  fail  to  comply? 

Ms.  Silk.  Well,  there  are  some  problems  with  compliance.  Data 
sheets  are  not  something  that  OSHA  made  up.  They  were  used  in 
industry  for  many  years  before  this  standard  came  about.  And 
there  were  employers  who  were  generating  and  using  them  of  their 
own  volition.  So  I  think  from  the  chemical  manufacturers'  stand- 
point we  probably  have  a  large  degree  of  compliance,  most  of  them 
are  preparing  the  sheets  and  are  sending  them  downstream.  They 
are  not  all  making  it  to  the  ultimate  employer. 

There  seems  to  be  a  problem  in  some  places  as  far  as  distribu- 
tors. So  we  have  a  number  of  citations  on  the  language  of  an  avail- 
able data  sheet.  However,  we  are  working  on  that.  What  we  do  in 
that  situation  is  we  find  an  employer  who  doesn't  have  a  data  sheet 
and  they  have  tried  to  obtain  one.  We  don't  cite  him,  we  go  back 
upstream  to  get  the  manufacturer  to  provide  him  with  the  informa- 
tion he  needs.  I  think  the  compliance  is  definitely  improving. 

There  is  still  a  ways  to  go  but  it  is  improving. 

Mr.  Conyers.  Well,  let's  talk  percentages.  Is  it  70  percent  com- 
pliance? 

Ms.  Silk.  I  think  overall,  if  I  remember  the  statistics  correctly 
that  we  are  finding  between  50  and  60  percent  of  employers  in 
compliance  with  all  the  provisions  of  the  rule. 

Mr.  CONYERS.  Does  this  show  improvement? 

Ms.  Silk.  Yes. 

Mr.  Conyers.  OK  Is  there  any  provision  for  enforcement  against 
those  who  flagrantly  disregard  this  requirement? 
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Ms.  Silk.  Yes,  there  are  provisions  for  enforcement.  Just  like  any 
other  OSHA  standard  we  have  compliance  officers  who  do  inspec- 
tions. They  do,  some  are  regularly  scheduled  inspections  that  they 
do,  others  are  in  response  to  complaints. 

Hazard  communication  right  now  is  about  the  most  cited  stand- 
ard that  we  have.  We  have  issued  I  think  over  50,000  citations  for 
hazard  communications  since  it  first  came  out  and  started  being 
enforced  in  1985.  That  is  partly  because  in  every  inspection  we  look 
for  hazard  communication,  even  what  we  call  limited  inspections. 
We  think  it  is  very  important  and  we  think  it  is  a  cornerstone  of 
what  an  employees  protective  program  should  be. 

Mr.  Conyers.  OK.  So  we  still  have  a  nonfeasor,  a  noncomplier. 
So  what  happens? 

Ms.  Silk.  A  lot  of  the  people  who  are  found  to  be  not  in  compli- 
ance are  not  only  not  in  compliance  with  some  small  portions  of  the 
law  and  they  actually  have  a  program. 

In  that  case  we  take  that  into  consideration.  We  look  at  the  good 
faith  effort  of  the  employer.  Many  of  the  citations  issued  would 
have  no  penalties  assessed,  for  example,  or  would  have  what  we 
would  call  de  minimis,  where  they  would  not  have  to  abate  the  ci- 
tations. If  we  find  that  an  employer  knew  he  was  supposed  to  do 
something  and  simply  did  not  do  it,  then  he  could  be  subject  to  a 
willful  violation.  A  willful  violation  carries  a  penalty  of  up  to 
$10,000.  We  have  issued  some  of  those  for  hazard  communication 
where  we  felt  the  employer  knew  that  he  was  supposed  to  have  a 
program  and  key  elements  of  that  program  were  missing. 

Mr.  CONYERS.  So  they  are  very  infrequently  issued? 

Ms.  Silk.  Yes,  willful  violations  are  very  infrequent. 

Mr.  Conyers.  Could  you  give  me  a  range  of  the  problem?  Name 
me  one  that  was  pretty  flagrant,  that  occurs  to  you,  that  would 
make  an  example  for  the  record  as  to  the  kinds  of  cases  that  could 
bring  about  this  kind  of  citation? 

Ms.  Silk.  I  know  there  was  a  willful  violation  issued  to  a  com- 
pany who  had  actually  received  the  materials  and  the  data  sheet 
that  said  that  the  substance  was  very  hazardous,  it  caused  renal 
damage  or  kidney  damage  and  it  was  absorbed  through  the  skin. 

They  had  the  information  but  they  neglected  to  give  their  em- 
ployees any  protective  clothing  to  prevent  it  from  being  absorbed 
through  the  skin  and  the  employees  were,  in  fact,  affected  by  it. 

So  in  that  situation  we  linked  the  fact  that  they  had  a  data  sheet 
and  that  they  did  not  provide  protective  clothing  and  in  that  situa- 
tion it  could  establish  a  willful  violation  because  they  knew  they 
should  have  done  something  and  they  didn't. 

Mr.  Conyers.  Now  the  willful  violations  are  prosecuted  within 
OSHA? 

Ms.  Silk.  Yes,  our  enforcement  proceduring — well,  it  is  partly 
within  OSHA.  We  issue  a  citation  to  an  employer  and  discuss  an 
abatement  period  with  them.  They  can  choose  to  abate,  pay  the 
penalty.  We  often  negotiate  the  penalty  down  if  we  can  work  out 
the  abatement. 

They  can,  however,  contest  the  citation  and  if  they  contest  it,  it 
goes  to  what  is  called  the  Occupational  Health  and  Safety  Review 
Commission  which  is  actually  an  independent  agency,  it  is  not  part 
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of  OSHA,  and  an  administrative  law  judge  would  hear  their  case 
and  determine  whether  we  were  right  or  they  were  right. 

If  that  doesn't  satisfy  it,  it  can  then  go  to  a  court  of  appeals  level. 

Mr.  Conyers.  Court  of  appeals — a  Federal  court  of  appeals  or  a 
court  of  appeals  within  OSHA? 

Ms.  Silk.  No,  Federal  court. 

Mr.  Conyers.  OK,  skipping  the  district  court? 

Ms.  Silk.  Yes,  I  believe  it  does  skip  the  district  court. 

Mr.  Conyers.  Do  you  remember  a  case  that  went  that  far? 

Ms.  Silk.  Not  on  hazard  communication,  no. 

Mr.  Conyers.  Well,  then,  what  description  would  you  place  upon 
the  60  percent  of  industries  that  are  not  in  compliance? 

Ms.  Silk.  No,  it  is  40  percent  that  are  not  in  compliance. 

Mr.  Conyers.  Forty  percent? 

Ms.  Silk.  I  was  just  reminded  there  was  one  case  that  went  to 
the  circuit  court  of  appeals  because  there  weren't  enough  judges  in 
the  review  commission  to  hear  the  contest  and  it  went  to  the  circuit 
court  and  OSHA  was  upheld  in  that  situation. 

Mr.  Conyers.  OK 

Ms.  Silk.  We  will  continue  to  do  inspections  and  as  part  of  the 
inspection  procedures  it  is  to  educate  employers  as  to  what  their 
duties  are  under  the  OSHA  act  including  hazard  communication. 
We  have  provided  some  outreach  materials  for  employers  who  are 
interested  in  getting  that  kind  of  help. 

We  also  have  free  consultation  services  in  every  State  in  the 
country  available  to  employers,  particularly  small  employers  to 
help  them  come  into  compliance. 

There  are  ongoing  activities  and  ultimately,  certainly  we  would 
like  to  see  100  percent  of  everyone  complying.  But  I  don't  think 
that  is  the  real  world  situation  for  any  of  our  standards  much  less 
hazard  communication. 

Mr.  Conyers.  Did  I  get  from  your  response  that  of  the  40  percent 
not  in  compliance  that  many  of  them  are  small  companies  who  may 
not  be  fully  advised  about  what  is  happening? 

Ms.  Silk.  No.  The  compliance  rate  in  small  business  appears  to 
be  pretty  much  the  same  as  in  large  business. 

Mr.  Conyers.  What  accounts  for  this  noncompliance? 

Ms.  Silk.  It  is  difficult  to  say.  It  is  not  any  different  for  hazard 
communication  than  any  other  standard.  You  have  some  portion  of 
the  employer  population  unfortunately  will  not  comply  with  the 
standard  until  somebody  appears  on  their  doorstep  and  makes 
them  do  that. 

That  is  just  the  way  of  the  world.  Unfortunately,  that  is  how  it 
is  done.  In  other  cases,  it  is  because  they  genuinely  don't  know.  We 
have  found  in  the  past  that  despite  obviously  a  lot  of  employers 
don't  read  the  Federal  Register,  it  is  not  something  a  lot  of  people 
want  to  do  voluntarily  but  there  are  difficult,  there  are  ways  to 
reach  these  people  that  we  haven't  found  very  efficient  ways  of 
doing  it,  particularly  if  they  don't  belong  to  trade  associations  or 
professional  societies  because  those  types  of  organizations  keep 
their  members  informed. 

We  provide  them  with  information.  But  it  is  difficult  to  reach 
those  that  don't  belong  to  those  kinds  of  organizations. 


Mr.  Conyers.  Now,  on  Tuesday  one  of  our  witnesses  observed 
that  the  communications  standard  is  giving  workers  information 
they  didn't  need.  He  claimed  that  business  people  are  required  to 
tell  their  employees  not  to  drink  photocopier  toner  or  eat  wall- 
paper. 

This  was  not  a  Member  of  Congress  that  made  this  assertion.  Do 
you  feel  that  these  criticisms  are  justified? 

Ms.  Silk.  No,  I  don't.  I  feel  often  people  use  extreme  examples 
because  the  actual  situation  doesn't  justify  their  position.  You  have 
heard  today  how  many  hazardous  chemicals  we  are  dealing  with 
individually  that  cause  severe  health  effects.  So  hazardous  commu- 
nication covers  a  whole  range  of  health  effects,  everything  from  ir- 
ritation to  cancer. 

But  again,  when  workers  have  that  kind  of  information  they  are 
able  to  take  steps  to  protect  themselves  no  matter  what  the  hazard 
is.  As  far  as  telling  them  not  to  eat  wallpaper,  wallpaper  would  not 
be  a  normal  type  of  exposure  in  the  workplace.  I  certainly  have  not 
seen  any  studies  on  wallpaper  as  a  hazardous  chemical  so  I  suspect 
that  that  is  an  example  that  somebody  made  up. 

Mr.  Conyers.  Referring  to  a  suit  brought  by  the  steelworkers  in 
the  third  circuit,  and  I  don't — I  don't  suspect  you  are  a  member  of 
the  bar,  but  you  are  probably  familiar  with  this  OSHA  case  by  the 
steelworkers  to  force  issuance  of  the  communications  standard 
which  is  now  a  matter  pending  before  the  Supreme  Court,  in  which 
the  third  circuit  directed  OSHA  to  implement  the  final  hazards 
communication  rule  including  the  exchange,  MSDS  exchange  provi- 
sion. 

Ms.  Silk.  Yes,  I  am  familiar  with  that. 

Mr.  Conyers.  Yes.  The  quote  that  was  brought  to  my  attention 
is  that  the  court  said  "OMB  cannot  in  the  guise  of  reducing  paper- 
work substitute  its  judgment  for  that  of  an  agency  having  sub- 
stantive rulemaking  responsibility."  End  quote. 

Now  my  comment  first  and  then  yours.  If  we  could  get  this  en- 
forced, we  may  not  need  the  draft  bill  that  is  now  before  my  com- 
mittee. If  we  could  get  them  to  operate  with  this  as  a  guiding  prin- 
ciple of  their  decisions  that  would  take  care  of  a  lot  of  the  problem 
that  brings  us  all  here. 

Now,  I  invite  your  response. 

Ms.  Silk.  Well,  Mr.  Chairman,  I  think  you  may  be  aware  that 
that  case  is  pending  in  front  of  the  Supreme  Court  and  that  the 
Government's  position  is  that  the  court  was  not  correct  in  making 
that  determination,  that  in  fact  OMB  does  have  the  authority  to  re- 
view the  provisions. 

I  believe  that  the  Government  is  not  really  supporting  whether 
or  not  OMB  or  OSHA  was  right  in  that  determination,  but  that 
they  do  have  the  authority  and  OSHA  has  accepted  that  they  have 
the  authority  under  their  regulations  the  way  they  are  written  to 
implement  the  act. 

Mr.  Conyers.  OK.  So  that  still  leaves  me  with  the  question  out- 
standing. Do  you  agree  with  the  quote  of  the  court  that  OMB  can- 
not in  the  guise  of  reducing  paperwork  substitute  its  judgment  for 
that  of  the  agency  having  substantive  rulemaking  responsibility. 

Ms.  Silk.  I  will  tell  you  that  my  personal  opinion  is  that  the  Pa- 
perwork Reduction  Act  already  says  that.  I  would  agree  with  the 
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court  that  the  Paperwork  Reduction  Act  says  that.  Whether  it  is 
being  interpreted  that  way  is  another  question.  But  it  does  say  that 
nothing  in  the  Paperwork  Reduction  Act  would  increase  or  decrease 
the  authority  of  any  agency. 

Mr.  Conyers.  Yes,  well,  we  are  brought  back,  we  have  had  a 
good  number  of  Members,  chairmen  of  the  committees  in  the  Sen- 
ate and  House  testify,  that  this  provision  even  though  in  the  law, 
is  not  being  properly  observed.  So  I  thank  you  very  much  for  your 
testimony  and  I  just  want  to  ask  this  one  little  question. 

The  last  question,  three  parts,  one  for  each.  Well,  it  is  one  ques- 
tion, really,  to  which  I  would  like  everybody  to  respond. 

When  forced  to  do  cost  benefit  analysis,  how  do  agencies  account 
for  un quantifiable  aspects  of  human  health  like  the  value  of  a 
human  life?  What  are  the  problems  that  are  presented  there? 

Mr.  Martonik.  We  at  OS  HA  do  not  do  cost  benefit  analysis.  We 
are  prohibited  by  our  act  and  by  interpretations  of  our  act  by  the 
U.S.  Supreme  Court.  We  only  do  analyses  that  will  show  the  sig- 
nificance of  risk.  So  we  haven't  been  bound  by  the  cost  benefit 
analysis  problems  of  putting  costs  on  human  life. 

After  showing  that  there  is  significant  risk  of  material  impair- 
ment and  what  levels  are  needed  to  eliminate  that  significant  risk, 
we  then  do  a  separate  analysis  to  determine  whether  or  not  the 
remedies  to  reduce  that  risk  are  feasible  without  doing  the  bal- 
ancing itself. 

Mr.  Conyers.  Any  additional  comments,  Dr.  Infante? 

Dr.  Infante.  I  don't  have  any  additional  comments  to  that,  no. 

Mr.  Conyers.  Ms.  Silk? 

Ms.  Silk.  No,  I  don't. 

Mr.  Conyers.  Well,  we  thank  you  very  much.  It  is  a  very  impor- 
tant part  of  these  hearings. 

The  president-elect  of  Local  2050,  Dr.  William  Hirzy,  National 
Federation  of  Federal  Employees,  is  our  next  witness.  His  union 
represents  professional  employees  at  EPA.  He  himself  is  a  senior 
scientist  at  the  Risk  Analysis  Branch  of  Toxic  Substances  in  EPA — 
a  doctorate  in  chemistry,  8  years  with  the  Federal  Government,  19 
years  experience  in  the  chemical  industry,  17  years  part  time 
teaching  at  the  university. 

The  morale  and  efficiency  of  employees  in  the  union  he  rep- 
resents are  affected  by  regulatory  review  activities  of  OMB.  This, 
in  turn,  affects  the  efficiency  with  which  EPA  carries  out  congres- 
sional mandates  for  environmental  protection. 

His  union  has  defined  the  accomplishment  of  mandates  on  envi- 
ronmental protection  as  a  working  conditions  issue,  which  is  the 
subject  of  his  statement  today. 

Who  is  with  you,  doctor? 

Dr.  Hirzy.  Dr.  Rufus  Morison,  senior  vice  president,  and  also 
senior  ecologist  in  the  Office  of  Toxic  Substances. 
Mr.  Conyers.  Great.  Would  both  of  you  stand? 
[Witnesses  sworn.] 

Mr.  Conyers.  Let  the  record  show  that  the  witnesses  have  indi- 
cated in  the  affirmative.  Please  proceed. 
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STATEMENT  OF  DR.  WILLIAM  HIRZY,  PRESIDENT-ELECT, 
LOCAL  2050,  NATIONAL  FEDERATION  OF  FEDERAL  EMPLOY- 
EES, ACCOMPANIED  BY  DR.  RUFUS  MORISON,  SENIOR  VICE 
PRESIDENT  AND  SENIOR  ECOLOGIST,  OFFICE  OF  TOXIC 
SUBSTANCES,  EPA 

Dr.  HlRZY.  Thank  you. 

I  am  William  Hirzy,  president-elect  of  Local  2050,  National  Fed- 
eration of  Federal  Employees.  Our  union  represents  the  1,100  pro- 
fessional employees  at  EPA  headquarters,  many  of  whom  partici- 
pate directly  or  indirectly  in  EPA's  activities  related  to  the  Paper- 
work Reduction  Act  [PRA]. 

I  thank  you  for  the  opportunity  to  testify  on  reauthorization  of 
the  PRA  and  on  other  activities  of  the  Office  of  Management  and 
Budget  under  Executive  Orders  12291  and  12498. 

My  oral  testimony  will  be  based  on  one  specific  example  of  how 
the  PRA  review  process  at  OMB  affected  EPA's  effectiveness  and 
employee  morale,  and  it  will  offer  a  recommendation  that  the  union 
believes  will  improve  both  of  these. 

I  have  also  submitted  written  material  comprising  the  union's 
testimony  given  earlier  this  year  addressing  OMB's  "review"  activi- 
ties under  the  Executive  orders.  This  earlier  testimony  also  con- 
tains recommendations  of  the  union  for  improving  the  way  EPA 
carries  out  your  mandates  for  environmental  programs. 

Finally,  the  written  material  also  includes  an  analysis  of  the 
basis  for  OMB's  interference  with  congressional  intent  on  environ- 
mental and  other  regulatory  matters. 

In  1987  EPA  was  engaged  in  the  development  of  an  effluent 
guideline  regulation  for  the  pesticide  industry,  pursuant  to  the 
Clean  Water  Act. 

Mr.  Conyers.  What  does  that  mean? 

Dr.  Hirzy.  It  is  a  program  under  which  EPA  sets  limits  on  the 
amount  or  concentrations  of  pollutants  discharged  into  public  wa- 
ters from  a  point  source,  and  this  particular  aspect  of  the  Clean 
Water  Act  was  being  implemented  with  respect  to  the  pesticide 
manufacturing  industry  and  the  survey  was  a  part  of  the  data- 
gathering  effort  in  the  early  stages  of  that  rulemaking  process. 

Mr.  Conyers.  Excuse  me,  please. 

Dr.  Hirzy.  As  I  said,  the  EPA  designed  a  survey  instrument  to 
implement  as  part  of  that  rulemaking  process,  and  it  was  submit- 
ted to  OMB  for  review  in  December  1987. 

EPA  also  published  a  notice  of  its  submission  in  the  Federal  Reg- 
ister and  invited  public  comment. 

In  January  1988,  EPA  and  OMB  received  word  that  the  National 
Agricultural  Chemicals  Association  [NACA]  objected  to  some  as- 
pects of  the  survey.  At  this  point,  OMB  informed  EPA  informally 
that  the  new  survey  instrument  would  not  be  cleared  until  EPA 
met  with  NACA  to  cfiscuss  the  objections. 

Mr.  Conyers.  Do  you  think  there  was  a  causal  relationship  be- 
tween these  two  facts? 

Dr.  Hirzy.  Yes,  I  am  certain  of  it,  that  NACA  went  basically  to 
OMB  and  said,  "Look,  we  are  having  problems  with  this  survey  in- 
strument and  please  put  the  screws  on  EPA  and  make  them  talk 
to  us." 
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There  are  some  oddities  in  that  way  about  it  because  EPA  had 
been  in  touch  earlier  with  member  companies  of  NACA  in  develop- 
ing this  survey  instrument.  So  we  thought  it  was  a  rather  disingen- 
uous exercise  on  NACA's  part  to  do  that. 

EPA  was  taken  aback  at  this  development,  but  moved  imme- 
diately to  resolve  the  problems  by  meeting  with  representatives  of 
NACA  and  the  National  Resources  Defense  Council,  an  environ- 
mental organization  which  expressed  concern  about  the  delay  in 
the  rulemaking. 

In  an  attempt  to  keep  the  rulemaking  project  on  schedule,  EPA 
held  three  meetings  with  industry  and  NRDC  during  the  remain- 
der of  the  90-day  OMB  review  period,  one  of  which  was  also  at- 
tended by  OMB  staff.  EPA  was  unable  to  elicit  from  NACA  a  clear 
statement  of  the  industry's  objections  to  the  survey,  other  than 
statements  about  the  sensitivity  of  providing  confidential  financial 
data. 

This  objection,  I  might  point  out,  is  not  a  valid  cause  for  dis- 
approving a  survey  under  the  PRA.  EPA  demonstrated  the  need  for 
the  information  in  its  submission  to  OMB  and  we  had  a  complete 
set  of  procedures  to  protect  confidential  business  information. 

Nonetheless,  OMB  saw  fit  to  disapprove  the  economic  portion  of 
the  survey,  which  was  divided  into  technical  and  economic  sections, 
by  the  way,  at  the  end  of  its  review  period,  April  1988,  stating  that 
EPA  had  failed  to  "collect  the  financial  data  in  the  least  burden- 
some way"  and  did  not  "demonstrate  the  practical  utility  of  certain 
financial  information." 

As  I  said  before,  EPA  saw  this  as  a  disingenuous  response  since 
OMB  staff  had  acknowledged  early  in  the  review  period — before  the 
NACA  contacts — that  the  survey  was  well  designed. 

EPA  had  also  experienced  continued  opposition  by  OMB  to  devel- 
opment of  the  effluent  guidelines  program.  It  seemed  that  the  "bur- 
den" and  "practical  utility"  explanation  was  a  convenient  way  of  de- 
laying or  weakening  the  regulation  in  general. 

Since  EPA's  position  was  that  the  disputed  economic  questions 
were  essential  to  the  rulemaking,  it  proceeded  to  get  further  com- 
ment on  the  form  from  several  individual  pesticide  companies. 
Some  had  been  contacted  prior  to  the  OMB  review;  several  others 
had  been  contacted  prior  to  the  OMB  review. 

Upon  finding  that  some  individual  companies  found  the  survey 
generally  acceptable,  EPA  proceeded  to  inform  NACA,  NRDC,  and 
OMB  of  this  at  a  meeting  in  August  1988.  Industry  officials  ac- 
knowledged at  the  meeting  that  EPA  had  demonstrated  that  the 
survey  had  "practical  utility,"  but  they  still  did  not  withdraw  their 
objections. 

It  is  ironic  to  note  that  in  1986  the  pesticide  industry  had  suc- 
cessfully challenged  a  previous  EPA  effluent  guideline  rulemaking 
on  grounds  of  inadequate  supporting  data,  and  now  was  trying  to 
prevent  EPA  from  getting  the  kind  of  data  base  needed  for  its  rule- 
making record. 

EPA  prepared  a  resubmission  to  OMB  in  the  fall  of  1988,  with 
the  original  survey  design,  supported  by  an  expanded  justification 
statement.  After  the  survey  was  resubmitted  to  OMB,  NACA  offi- 
cials requested  a  meeting  with  Assistant  Administrator  Fisher  and 
Acting  Assistant  Administrator  Hanmer. 
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At  this  meeting,  NACA  restated  its  objection  to  providing  finan- 
cial data,  and  EPA  management,  in  an  attempt  to  keep  its  rule- 
making on  track,  searched  for  a  compromise  that  would  require 
somewhat  less  data,  but  without  weakening  the  regulation.  This 
compromise  was  developed  that  made  the  completion  of  several 
questions  optional  for  respondents,  with  the  understanding  that 
where  a  company  chose  not  to  provide  the  data,  EPA  would  have 
to  make  certain  assumptions  about  the  firm  in  its  economic  models, 
as  it  developed  the  regulation. 

OMB  was  informed  of  the  agreement,  and  after  some  additional 
delay,  it  finally  approved  the  survey,  1  year  after  the  initial  EPA 
submission.  EPA  is  now  in  the  process  of  collecting  the  data  and 
the  rulemaking  project  continues,  but  promulgation  will  be  delayed 
by  about  6  months. 

The  lesson  we  draw  from  this  example  is  that  OMB  too  often  ex- 
presses a  mindset  that  any  paperwork  required  of  the  regulated 
community  is  suspect,  and  EPA  must,  through  the  kind  of  delay 
imposed  in  this  case,  be  forced  to  prove  that  information  requests 
are  not  too  burdensome. 

We  don't  contend  that  EPA  has  never  made  a  too-burdensome  in- 
formation request,  nor  that  a  governmental  entity  such  as  OMB 
serving  as  watch  dog  is  always  superfluous  or  a  hindrance  to  good 
government.  Some  level  of  review  is  warranted. 

But  what  we  do  contend  is  that  with  ever-improving  EPA  oper- 
ation— our  EPA  cabinet  status  testimony  speaks  to  this  point — with 
a  greater  degree  of  early,  cooperative  interaction  among  effected 
parties,  with  better  accountability  and  tighter  internal  and  exter- 
nal peer  review  of  work  products,  as  was  the  case  in  the  develop- 
ment of  and  the  reviews  given  the  survey  instrument  in  this  case, 
the  burden  of  proof  we  think  should  shift  to  OMB's  shoulders  to 
prove  something  unworthy  of  clearance. 

If  a  work  product  has  been  developed  cooperatively  and  in  a  pro- 
fessionally first-class  process,  then  OMB  should  be  required  to 
prove  that  such  a  product  is  unworthy  of  clearance. 

The  current  language  in  the  PRA  gives  OMB  very  broad  powers. 
It  can  determine  whether  a  collection  of  information  is  "necessary 
for  the  proper  performance  of  the  functions  of  the  agency"  and 
whether  the  information  will  have  "practical  utility." 

It  is  very  easy — and  tempting — for  OMB  to  interfere  with  EPA's 
substantive  regulatory  decisions  by  questioning  the  "practical  util- 
ity" of  the  data  to  be  collected.  Although  the  PRA  does  currently 
state  that  OMB  authority  shall  not  be  decreased  or  increased  with 
respect  to  departments  and  agencies,  in  reality  the  PRA  has  in- 
creased OMB's  ability  to  delay  and/or  influence  regulations  by  de- 
ciding when,  if  at  all,  an  agency  may  collect  information,  and  what 
the  content  of  those  collections  will  be. 

We  believe  that  you  in  Congress  should  set  the  level  of  proof  the 
OMB  

Mr.  Conyers.  Excuse  me,  we  have  to  vote  on  the  floor.  We  will 
suspend  for  a  few  minutes  and  be  back. 
[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 
Dr.  Hirzy,  please  continue. 
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Dr.  Hirzy.  I  think  we  were  at  the  point,  I  was  saying  that  we 
believe  you  in  Congress  should  be  setting  a  level  of  evidentiary 
proof  that  OMB  must  meet  when  it  undertakes  to  disapprove  the 
kind  of  actions  that  we  were  talking  about  here. 

We  believe  that  such  a  change  would  not  only  improve  the  effi- 
ciency of  government  directly  by  streamlining  the  OMB  review 
process,  but  it  would  also  have  an  indirect  benefit  by  stimulating 
cooperation  among  the  social  entities  involved  and  by  improving 
EPA  employee  morale. 

When  EPA  employees  know  that  professionalism  is  to  be  hon- 
ored, not  thwarted,  in  the  OMB  review  process,  they  will  have 
greater  motivation  to  first-class  work  and  their  view  of  OMB  can 
change  from  one  of  antagonism  to  one  of  collegiality. 

This  changed  situation  will  benefit  all  parties — environmental 
groups,  the  regulated  community,  EPA  and  OMB,  and  local  2050 
urges  you  to  consider  making  it  possible  in  the  reauthorization  bill. 

We  also  ask  that  you  take  steps  to  keep  OMB  out  of  the  business 
of  substantive  review  of  professional  work  products,  especially  sci- 
entific work  products  such  as  risk  assessments.  There  is  already 
sufficient  political  control  over  the  use  of  scientific  work  of  the  civil 
service — some  would  say  too  damned  much  political  control.  To 
have  a  bunch  of  junior-grade,  marginally  qualified — at  best — "ana- 
lysts" at  OMB,  who  are  under  constant  pressure  to  twist  the  pro- 
fessional work  of  sworn-to-duty  civil  servants  to  fit  a  political  agen- 
da, is  to  invite  further  well-justified  degradation  of  the  public's  con- 
fidence in  government.  We  in  the  civil  service,  like  you  in  Congress, 
want  to  take  pride  in  our  work  and  we  want  the  public  to  recognize 
our  work  as  worthy  of  pride. 

Help  us  make  professionalism  and  quality  the  watch-words  of 
civil  service  work  by  keeping  OMB  on  the  track  of  improving  infor- 
mation resource  management. 

Keep  OMB — and  by  implication,  partisan  politics — out  of  the  exe- 
cution of  our  professional  duties. 

Thank  you,  and  I  will  be  happy  to  answer  questions. 

[The  prepared  statement  of  Dr.  Hirzy  follows:] 
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TESTIMONY  OF  LOCAL  2050 
v       NATIONAL  FEDERATION  OF  FEDERAL  EMPLOYEES 
ON  RE- AUTHORIZATION  OF  THE  PAPERWORK  REDUCTION  ACT 
GIVEN  BY  J.   WILLIAM  HIRZY,  PRESIDENT-ELECT 

JULY  27,    19  3  9 
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MR.  CHAIRMAN: 

I  AM  WILLIAM  HIRZY,    PRESIDENT-ELECT  OF   LOCAL   2050,  NATIONAL 
FEDERATION   OF   FEDERAL   EMPLOYEES.      OUR   UNION   REPRESENTS   THE  1100 
PROFESSIONAL      EMPLOYEES      AT      EPA     HEADQUARTERS,      MANY     OF  WHOM 
PARTICIPATE  DIRECTLY  OR  INDIRECTLY  IN  EPA'S  ACTIVITIES  RELATED  TO 
THE   PAPERWORK  REDUCTION  ACT    ( ?RA) .    THANK  YOU  FOR  THE  OPPORTUNITY 
TO  TESTIFY  CN  RE - AUTHOR I Z AT I CN  OF  THE  PRA  AND  ON  OTHER  ACTIVITIES 
OF  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET   (OMB)  UNDER  EXECUTIVE  ORDERS 
12291  AND  12498.     MY  ORAL  TESTIMONY  WILL  BE  BASED  ON  ONE  SPECIFIC 
EXAMPLE    OF    HOW    THE    PRA    REVIEW    PROCESS    AT    OMB    AFFECTED  EPA'S 
EFFECTIVENESS      AND      EMPLOYEE      MORALE,      AND      IT      WILL      OFFER  A 
RECOMMENDATION  THAT  THE  UNION  BELIEVES  WILL  IMPROVE  BOTH.      I  HAVE 
ALSO   SUBMITTED  WRITTEN  MATERIAL  COMPRISING  THE  UNION'S  TESTIMONY 
GIVEN  EARLIER  THIS  YEAR  ADDRESSING  OMB '  S  "REVIEW"  ACTIVITIES  UNDER 
THE    EXECUTIVE    ORDERS.        THIS    EARLIER    TESTIMONY    ALSO  CONTAINS 
RECOMMENDATIONS  OF  THE  UNION  FOR  IMPROVING  THE  WAY  EPA  CARRIES  OUT 
YOUR   H^H^^fer  FOR.  ENVIRONMENTAL   PROGRAMS.      FINALLY,    THE  WRITTEN 
MATERIAL-  ALSO    INCLUDES     AN     ANALYSIS     OF     THE     BASIS     FOR    OMB '  S 
INTERFERENCE  WITH  CONGRESSIONAL  INTENT  ON  ENVIRONMENTAL   (AND  OTHER 
REGULATORY)  MATTERS. 
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IN  1987  EPA  WAS  ENGAGED  IN  THE  DEVELOPMENT  OF  AN  EFFLUENT 
GUIDELINE  REGULATION  FOR  THE  'PESTICIDE  INDUSTRY,  PURSUANT  TO  THE 
CLEAN  WATER  ACT.  ONE  ELEMENT  OF  THIS  PROCESS  WAS  TO  GATHER 
INFORMATION  FROM  THE  REGULATED  COMMUNITY  BY  MEANS  OF  A  SURVEY.  EPA 
DESIGNED  A  SURVEY  INSTRUMENT  AND  SUBMITTED  IT  TO  OMB  FOR  REVIEW  IN 
DECEMBER  1987.  EPA  ALSO  PUBLISHED  A  NOTICE  OF  ITS  SUBMISSION  IN 
THE  FEDERAL  REGISTER  AND   INVITED   PUBLIC  SOMMENT. 

IN  JANUARY  1988,  EPA  AND  OMB  RECEIVED  WORD  THAT  THE  NATIONAL 
AGRICULTURAL  CHEMICALS  ASSOCIATION  (NACA)  OBJECTED  TO  SOME  ASPECTS 
OF  THE  SURVEY.  AT  THIS  POINT  (ABOUT  30  DAYS  INTO  THE  OMB  REVIEW 
PERIOD) ,  OMB  INFORMED  EPA  INFORMALLY  THAT  THE  NEW  SURVEY  INSTRUMENT 
WOULD  MOT  BE  CLEARED  UNTIL  EPA  MET  WITH  NACA  TO  DISCUSS  THE 
OBJECTIONS. 

EPA  WAS  TAKEN  ABACK  AT  THIS  DEVELOPMENT ,  BUT  MOVED  IMMEDIATELY 
TO  RESOLVE  THE  PROBLEMS  BY  MEETING  WITH  REPRESENTATIVES  OF  NACA  AND 
THE      NATUIlM-     RESOURCES      DEFENSE      COUNCIL,       AN  ENVIRONMENTAL 


ORGANZ^SSgfilfHXCB  EXPRESSED  CONCERN  ABOUT  THE  DELAY  IN  THE 
RULEMAKING?*'  IN  AN  ATTEMPT  TO  KEEP  THE  RULEMAKING  PROJECT  ON 
SCHEDULE,  SPA  HELD  THREE  MEETINGS  WITH  INDUSTRY  AND  NRDC  DURING  THE 
REMAINDER  OP  THE  90-DAY  OMB  REVIEW  PERIOD, . ONE  OF  WHICH  WAS  ALSO 
ATTEND  E^D  BY  OMB  STAFF.     EPA  WAS  UNABLE  TO  ELICIT  FROM  NACA  A  CLEAR 
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STATEMENT  OF  THE  INDUSTRY'S  OBJECTIONS  TO  THE  SURVEY,  OTHER  THAN 
STATEMENTS  ABOUT  THE  SENSITIVITY  OF  PROVIDING  CONFIDENTIAL 
FINANCIAL  DATA.  THIS  OBJECTION  IS  HOT  A  VALID  CAUSE  FOR 
DISAPPROVING  A  SURVEY  UNDER  THE  PRA:  EPA  DEMONSTRATED  THE  NEED  FOR 
THE  INFORMATION  IN  ITS  SUBMISSION  TO  CMB ,  AND  HAD  . A  COMPLETE  SET 
OF  PROCEDURES  TO  PROTECT  CONFIDENTIAL  BUSINESS  INFORMATION. 
NONETHELESS.  OMB  TAW  FIT  TO  DISAPPROVE  THE  ECONOMIC  PORTION  OF  THE 
SURVEY  AT  THE  END  OF  ITS  REVIEW  PERIOD  (APRIL  198  8} ,  STATING  THAT 
EPA  HAD  FAILED  TO  "COLLECT  THE  FINANCIAL  DATA  IN  THE  LEAST 
BURDENSOME  WAY"  AND  DID  NOT  "DEMONSTRATE  THE  PRACTICAL  UTILITY  OF 
CERTAIN  FINANCIAL  INFORMATION." 

EPA  STAFF  SAW  THE  CMB  REJECTION  AS  DISINGENUOUS,  SINCE  THE  OMB 
STAFF  HAD  ACKNOWLEDGED  EARLY  IN  THE  REVIEW  PERIOD- -BEFORE  THE  MAC A 
CONTACTS— THAT  THE  SURVEY  WAS  WELL  DESIGNED.  EPA  HAD  ALSO 
EXPERIENCED  CONTINUED  OPPOSITION  BY  OMB  TO  DEVELOPMENT  OF  THE 
EFFLUENT^GUIDgLINKS  PROGRAM.  IT  SEEMED  THAT  THE  "BURDEN"  AND 
"PRACTlSH  MCWTJfc*.  EXPLANATION  WAS  A  CONVENIENT  WAY  OF  DELAYING 
OR  WEAKENING  THE  REGULATION. 

SINCE  EPA'S  POSITION  WAS  THAT  THE  DISPUTED  ECONOMIC  QUESTIONS 
WERE  ESSENTIAL  TO  THE  RULEMAKING  PROJECT,  IT  PROCEEDED  TO  ELICIT 
FURTHER    COMMENT    ON    THE    FORM    FROM    SEVERAL    INDIVIDUAL  PESTICIDE 
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COMPANIES  (SEVERAL  OTHERS  HAD  BEEN  CONTACTED  PRIOR  TO  THE  OMB 
REVIEW) .  UPON  FINDING  THAT  ■SOME  INDIVIDUAL  COMPANIES  FOUND  THE 
SURVEY  GENERALLY  ACCEPTABLE,  EPA  PROCEEDED  TO  INFORM  NACA,  NRDC  AND 
OMB  OF  THIS  AT  A  MEETING  IN  AUGUST  1933.  INDUSTRY  OFFICIALS 
ACKNOWLEDGED  AT  THE  MEETING  THAT  EPA  HAD  DEMONSTRATED.  THAT  THE 
SURVEY  HAD  "  PRACTICAL  UTILITY,  "  BUT  THEY  DID  NOT  WITHDRAW  THEIR 
OBJECTIONS • 

IT  IS  IRONIC  TO  MOTS  THAT  IN  1335  THE  PESTICIDE  INDUSTRY  HAD 
SUCCESSFULLY  CHALLENGED  A  PREVIOUS  EPA  EFFLUENT  GUIDELINE 
RULEMAKING  ON  GROUNDS  OF  INADEQUATE  SUPPORTING  DATA,  AND  NOW  WAS 
TRYING  TO  PREVENT  EPA  FROM  DEVELOPING  A  MORE  COMPREHENSIVE  DATA 
BASE  FOR   ITS   RULEMAKING  RECORD . 

EPA  PREPARED  A  RE-SUBMISSICN  TO  OMB  IN  THE  FALL  OF  1988,  WITH 
THE  ORIGINAL  SURVEY  DESIGN,  SUPPORTED  BY  AN  EXPANDED  JUSTIFICATION 
STATEMENT.  AFTER.  THE  SURVEY  WAS  RE-SUBMITTED  TO  OMB ,  NACA 
OFFICIALS  REQUESTED  A  MEETING  WITH  ASSISTANT  ADMINISTRATOR  FISHER 
AND  ACT^^^SSISTANT  ADMINISTRATOR  HANMER .  AT  THIS  MEETING,  NACA 
RESTATED  ITS  OBJECTION  TO  PROVIDING  SENSITIVE  FINANCIAL  DATA,  AND 
EPA  MANAGEMENT,  IN  ATTEMPT  TO  KEEP  ITS  RULEMAKING  PROJECT  GOING, 
SEARCHED  FOR  A  COMPROMISE  THAT  WOULD  REQUIRE  SOMEWHAT  LESS  DATA, 
BUT  WITHOUT  WEAKENING  THE  REGULATION.     A  COMPROMISE  WAS  DEVELOPED 
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THAT  MADE  THE  COMPLETION  OF  SEVERAL  QUESTIONS  OPTIONAL  FOR 
RESPONDENTS,  WITH  THE  UNDERSTANDING  THAT  WHERE  A  COMPANY  CHOSE  NOT 
TO  PROVIDE  THE  DATA ,  EPA  WOULD  HAVE  TO  MAKE  CERTAIN  ASSUMPTIONS 
ABOUT  THE  FIRM  IN  ITS  ECONOMIC  MODELS,  AS  IT  DEVELOPED  THE 
REGULATION.  -MB  WAS  INFORMED  OF  THE  AGREEMENT,  AND  AFTER  SOME 
ADDITIONAL  DELAY,  IT  APPROVED  THE  SURVEY,  ONE  YEAR  AFTER  THE 
INITIAL  EPA  SUBMISSION.  EPA  IS  NOW  COLLECTING  THE  DATA  AND  THE 
RULEMAKING  PROJECT  CONTINUES , '  BUT  PROMULGATION  WILL  BE  DELAYED  BY 
ABOUT  SIX  MONTHS. 

THE  LESSON  WE  DRAW  FOR  THIS  EXAMPLE  IS  THAT  OMB  TOO  OFTEN 
EXPRESSES  A  MIND  SET  THAT  ANY  PAPERWORK  REQUIRED  OF  THE  REGULATED 
COMMUNITY  IS  SUSPECT,  AND  EPA  MUST,  THROUGH  THE  KIND  OF  DELAY 
IMPOSED  IN  THIS  CASE,  BE  FORCED  TO  PROVE  THAT  INFORMATION  REQUESTS 
ARE  NOT  TOO  BURDENSOME.  WE  DO  NOT  CONTEND  THAT  EPA  HAS  NEVER  MADE 
A  TOO  BURDENSOME  INFORMATION  REQUEST,  NOR  THAT  A  GOVERNMENTAL 
ENTITY  SUCH  AS  OMB  SERVING  AS  WATCH  DOG  IS  ALWAYS  SUPERFLUOUS  AND 


OPERATION  (OUR  EPA  CABINET  STATUS  TESTIMONY  SPEARS  TO  THIS  POINT) , 
WITH    ^GREATER    DEGREE    OF    EARLY,     COOPERATIVE    INTERACTION  AMONG 


A  HINDI 


WARRANTED?-:- *P" 


>  GOOD  GOVERNMENT .     CLEARLY,   SOME  LEVEL  OF  REVIEW  IS 


WHAT    WE    DO    CONTEND    IS  THIS: 


WITH  . EVER    IMPROVING  EPA 
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AFFECTED    PARTIES,     WITH    BETTER     PROFESSIONAL    ACCOUNTABILITY  AND 
TIGHTER  INTERNAL  AND  EXTERNAL  PEER  REVIEW  OF  WORK  PRODUCTS,   AS  WAS 
THE   CASE    IN   THE    DEVELOPMENT   OF   AND   THE   REVIEWS    GIVEN   THE  SURVEY 
INSTRUMENT  IN  THIS  CASE ,   THE  BURDEN  OF  PROOF  SHOULD  SHIFT  TO  OMB ' S 
SHOULDERS.      IF  A  WCRK  PRODUCT  HAS  BEEN  DEVELOPED  COOPERATIVELY  AND 
IN     A     PROFESSIONALLY     FIRST-CLASS     PROCESS,     THEN    OMB     SHOULD  BE 
RECUIRED    TO    PROVE    THAT    TUCK   A    PRODUCT    IS    UNWORTHY   OF  CLEARANCE. 
THE   CURRENT   LANGUAGE    IN  THE    ?RA  GIVES    OMB   VERY   3 ROAD   POWERS.  IT 
CAN  DETERMINE  WHETHER  A  COLLECTION  OF  INFORMATION  IS  "NECESSARY  FOR 
THE  PROPER  PERFORMANCE  OF  THE  FUNCTIONS  OF  THE  AGENCY"  AND  WHETHER 
THE  INFORMATION  WILL  HAVE  "PRACTICAL  UTILITY."      [SEC.  3504(C)(2)] 
IT    IS    VERY    EASY-- AND    TEMPTING --FOR    OMB    TO    INTERFERE    WITH  EPA'S 
SUBSTANTIVE    REGULATORY    DECISIONS    BY    QUESTIONING    THE  "PRACTICAL 
UTILITY"    OF    THE    DATA    TO    BE    COLLECTED.       ALTHOUGH    THE    PR  A  DOES 
CURRENTLY    STATE    THAT    OMB    AUTHORITY    SHALL    NOT    BE    DECREASED  OR 
INCREASED^  WITH    RESPECT     TO     DEPARTMENTS     AND     AGENCIES  [SECTION 
2  518  (E^^^^RBAtlTY  THE  PRA  HAS  INCREASED  CMB '  S  ABILITY  TO  DELAY 
AND/OR  INFLUENCE  REGULATIONS  BY  DECIDING  WHEN ,  IF  AT  ALL,  AN  AGENCY 
MAY  COLLECT  INFORMATION,  AND  WHAT  THE  CONTENT  OF  THOSE  COLLECTIONS 
WILL  BE. 
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we  believe  that  you  in  congress  should  set  the  level  of  proof 
required  in  such  omb  actions • *  we  believe  that  such  a  change  would 
not  only  improve  the  efficiency  of  government  directly  3y 
streamlining  the  omb  review  process ,  but  it  would  also  have  an 
indirect  benefit  3y  ittllvl at tng  i  :c psraticn  among  the  i  total 
entities  involved  and  5y  improving  epa  employee  morale.  when  epa 
employees  know  thai  prc  fes  s ional  i£tn  is  to  se  hcncp.zz  .  mot  thwarted  . 
in  the  omb  review  process,  they  will  have  greater  motivation  to 
first-class  work  and  their  view  of  cmb  can  change  from  one  of 
antagonism  to  one  of  collegiality .  this  changed  situation  will 
benefit  all  parties --environmental  groups ,  the  regulated  community, 
epa  and  omb,  and  local  2050  urges  you  to  consider  making  it 
possible  in  the  re -authorization  bill. 

we  also  ask  that  you  take  steps  to  keep  omb  out  of  the 
business  of  substantive  review  of  professional  work  products , 
especially;  scientific  work  products  such  as  risk  assessments, 
there  .^JS^SIady  Sufficient  political  control  over  the  use  of 


SCIENTIFXv&WORK "  OF  THE  CIVIL  SERVICE-- SOME  WOULD  SAY  TOO  DAMNED 
MUCH  POLITICAL  CONTROL.  TO  HAVE  A  BUNCH  OF  JUNIOR-GRADE , 
MARGINALLY  QUALIFIED  (AT  BEST)  "ANALYSTS"  AT  OMB ,  WHO  ARE  UNDER 
CONSTANT  PRESSURE  TO  TWIST  THE  PROFESSIONAL  WORK  OF  SWOP.N-TO-DUTY 
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CIVIL  SERVANTS  TO  FIT  A  POLITICAL  AGENDA,  IS  TO  INVITE  FURTHER 
WELL- JUSTIFIED  DEGRADATION  OF  THE  PUBLIC'S  CONFIDENCE  IN 
GOVERNMENT.  WE  IN  THE  CIVIL  SERVICE ,  LIKE  YOU  IN  CONGRESS.  WANT 
TO  TAKE  PRIDE  IN  OUR  WORK  AND  WE  WANT  THE  PUBLIC  TO  RECOGNIZE  OUR 
WORK  AS  WORTHY  OF  PRIDE. 

HELP  US  MAKE  PROFESSIONALISM  AMD  QUALITY  THE  WATCH-WORDS  OF 
THE  CIVIL  SERVICE  WCRK  BY  KEEPING  OMB  ON  THE  TRACK  OF  IMF ROVING 
INFORMATION  RESOURCE  MANAGEMENT.  KEEP  OMB--AND  BY  IMPLICATICN. 
PARTISAN  POLITICS— OUT  OF  THE  EXECUTION  OF  OUR  PROFESSIONAL  DUTIES. 

THANK  YOU ,    AND  I  WILL  3E  HAPPY  TO  ANSWER  QUESTIONS. 
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Testimony  of  Local  2050,  National  Federation  of  Federal  Employees, 
Representing  the  Professional  Employees  of  the  U.S.  Environmental 
Protection  Agency:  Impact  of  0MB  Actions  on  Science,  Employee 
Morale  and  Efficiency  of  the  Service.  Presented  before  the  Civil 
Service  Subcommittee  by  Union  President  William  Hirzy,  May  17, 
1989. 


Mr.  Chairman: 

I  am  William  Hirzy,  President  of  Local  2050,  National 
Federation   of   Federal   Employees.      Our  union   represents   the  1200 

professional  employees  at  Headquarters,  U.S .Environmental 
Protection  Agency.  Thank  you  for  the  opportunity  to  testify  on  the 
impact  :n  employee  r.or al=  :f  certain  activities  of  the  Office  of 
Management  and  Budget  relating  to  EPA  and  its  mission. 

Let  me  say  first  that  the  material  in  my  testimony  was 
gathered  in  a  rather  short  time  and  without  any  formal  effort.  If 
we  were  to  spend  a  person-month  on  this  sort  of  project,  we  could 
present    you    with    a    much    more    detailed    and    extensive    list  of 

" incidents" . 

I  have  arranged  this  testimony  to  cover  four  kinds  of  0MB 
influences  on  science  and  employee  morale  at  EPA:  1)  involvement 
with  non-economic  assessments,  i.e.  0MB  "reviewing"  scientific  or 
engineering  content  of  rules;  2)  0MB  controlling  access  to  data 
required  for  scientific  assessments;  3)  0MB  advising  against 
considering  science  in  rulemaking;  and  4)  sub  rosa  impacts  not 
easily  classified,  e.g.  delaying  reviews,  consulting  interested 
parties  off  the  record,  and  undocumentable  impacts  on  management 
decision  making  criteria  (i.e.  an  agency  work  group  chair  saying 
in  response  to  son*  idea  or  proposal  "that'll  never  get  by  0MB"). 

I  will  cite  two  examples  of  0MB' s  intrusion  into  non-economic 
assessments-;  w  the  proposed  rule  on  light-duty  truck  hydrocarbon  and 
carbon  ;^j^ojxide  emissions,  and  a  proposed  suspension  of 
registrjKM  of  Alaclor .  In  the  first  of  these,  0MB  questioned  the 
c one  1  uj^gWM|io  the  rule  package  concerning  the.  severity  of  immune 
systenr  eliects  and  of  irreversible  lung  damage  related  to  ozone 
produced  as  a  result  of  hydrocarbon  emissions.  The  conclusions  in 
the  package  were  in  fact  judged  to  be  correct  .  for  normal 
atmospheric  conditions  and  were  not,  as  0MB  held,  a  "worst  case" 
scenario  designed  to  frighten  the  public.  In  the  Alaclor  case,  a 
decision  to  suspend  the  pesticide's  registration  had  been  reached 
by  agency  scientists  and  management,  based  on  the  carcinogenicity 

of  the  chemical  But  0MB  refused  to  clear  the  action  saying  that 

there  was  not  enough  evidence  As  a  result  of  OMB's  action,  not 

only  was  morale  affected,  but  the  Office  of  Drinking  Water  had  to 

propose  removal  of  Alaclor  from  groundwater-supplied  drinking 

water  systems.  This  transferred  a  substantial  economic  burden  from 
the  manufacturer  to  the  public,  estimated  at  millions  of  ioll  «.rs 
per  year. 
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When  dedicated  civil  servants,  sworn  to  protect  the  public 
interest,  see  this  kind  of  thing  it  sometimes  drives  them  out  of 
the  Service--or  out  cf  their  minds  with  rage.  It  colors  their 
actions  in  subsequent  work:  "Why  bust  my  tail  doing  a  first-rate 
job  when  it'll  just  get  torpedoed  by  OMB" ? 

Another  pernicious  influence  of  CMB  on  the  Agency,  its  mission 
and     the    morale    of     its     staff     is     that     of     limiting    access  to 

information.  .  .  .  (U)nder  the  <0MB)  system  choices  have  to  be  made 

among  which  programs  will  get  how  much  information-- the  wrong 
questions  get  asked.  Instead  of,  "What  do  we  need  to  know  about 
this  problem,  to  deal  with  it  most  effectively"?  we  are  faced  with 
"What  is  left  in  the  budget  and  hew  must  we  parcel  it  out  among  all 
the  programs  needing  information"? .. .This  situation  can  best  be 
characterized  as  part  of  the  low-intensity,  OMB  frustration  factor 
in  the  Civil  Service  that  gradually  eats  away  at  employee  morale 
in  an  agency  like  EPA.  Right  now,  there  are  such  limits  being 
placed  in  the  path  of  getting  out  a  good  rule  on  regulation  of  the 
biotechnology  industry. . . 

The  third  type  of  adverse  impact  is  felt  when  OMB  advises  the 
Agency  not  to  consider  science'at  all  in  rulemaking ...  (0) mb  wrote 
in  a  letter  to'  EPA  on  April  26,  1985,  that  setting  a  secondary, 
unenforceable  standard  for  fluoride  was  preferred:  "...In  our  view 
it  would  avoid  the  difficulty  of  searching  for  an  adverse  health 
effect..."  Science,  according  to  OMB... is  only  useful  when  it  is 
easy.  This  signals  the  staff  that  "cookbook"  science  is  not  only 
acceptable,  but  preferred.  You  can  imagine  what  effect  that  signal 
has  on  morale,  on  the  quality  of  work  delivered  to  the  public,  and 
on  encouraging  first-rate  scientists  to  jump  ship. 

The  moat  difficult  to  document,  but  also  the  most  insidious 
and  most  damaging  nay  OMB  influences  the  Agency  and  its  employees' 
is  the  "black  hole"* technique ...  The  trihalomethanes  drinking  water 
rule  languished  in  OMB  for  no  apparent  reason.  Finally,  you  in 
Congress  took  steps  to  restrict  OMB ' s  funding,  and  the  rule  re- 
emerged*y&jg*_^th«.  '  black  hole.  Your  efforts  to  make  our  work 
ef  f  ectff^^if ©^appreciated .  In  a  similar  case,  a  drinking  water 
rule  oa|^^|id-nuclides  disappeared  for  6  months  at  0MB...(0)mb 
wanted  ttt^aive  the  rule's  risk  level  presentations  changed  in  an 
unscientific  way ....  instead  of  the  range  of  risks  from  certain 
levels  of  radio-nuclides  being  presented,  OMB  wanted  a  "most 
likely"  risk  number.  Staff  and  management  resisted. . .but ,  again, 
a  price  is  paid  in  terms  of  the  low-level',  frustration  factor 
mentioned  earlier — paid  by  both  staff  and  management. 

I  end  these  examples  with  a  summary  our  union's  first  run  in 
with  0^  in  1985.  On  February  1,  Richard  Gross,  the  Branch  Chief 
responsible  for  the  TSCA  asbestos  ban/phasedown  rules  came  storming 
into  my  office  demanding  to  know,  'What  the  hell  is  the  union  going 
to  do  about  OMB  interfering  with  these  rules'?  Since  I  was  at  the 
same  press  conference  as  he  was,  at  which  Deputy  Administrator 
Barnes  Announced  that  the  rules  were  being  stopped...!  was  puzzled 
at   his    comments--no   mention   had   been   made    by   Mr.    Barnes    -A  "MB 
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involvement.  In  fact  I  recalled  a  reporter  asking  if  OMB  influence 
was  at  work. ..and  Mr.  Barnes  denied  it.  Mr.  Gross  then  told  me.... 
he  was  aware  that  OMB  was  holding  up  the  rules  until  EPA 
surrendered  its  right  to  regulate.  To  make  a  long  story  short,  we 
asked  Bob  Eckhardt ,  Congressional  'father'  of  TSCA,  to  look  into 
this  .-natter.  In  short  order  Mr.  Dingell  informed  EPA  of  Congress's 
displeasure  and  an  inves t igat icn  occurred.  Among  other  things,  it 
was  learned  that  OMB  held  secret,  closed  meetings  with  interest ;i 
parties,  after  which  it  'put  the  screws  on'  EPA... A  memorandum  of 
understanding  between  EPA  and  OMB  was  eventually  executed  in  which 
OMB  agreed  that  no  secret  meetings  would  be  held  under  such 
circumstances  in  future.  Local  2050  takes  great  pride  in  this 
little  reccgnized  accomplishment.  I  wculd  like  to  conclude  with 
...the  letter  we  (i.e.  123  0T~  staffers)  sent  to  Lee  Thomas  when 
we  first  learned  of...  this  incident:  it  speaks  in  terms  clear  and 
unequivocal     about     the    pernicious     impact    of     this    sort    of  OMB 

machination    cn    our    morale    and    our    agency's    mission  (The 

letter  is  read;  its  concluding  paragraph  follows  If  all  future 
decisions  on  risk  control  are  to  be  made  by  OMB  in  private 
consultations  with  special  interests  who  are  not  identified  in  .the 
public  record,  what  is  the  meaning  of  our  work?.. Are  we  to  be 
simply  a  preliminary  screening,  group,  whose  task  is  to  present 
options  to  OMB  and  its  unknown  clients,  and  then  to  await  their 
decisions  and  execute  them?  We  did  not  come  to  work  for  EPA  to 
do  that,    and  neither,   we  think,   did  you.       Your  Faithful  Staff 


Thank  you 
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An  Open  Letter  to  the  Hon.  Lee  M.  Thomas 


The  undersigned  members  of  your  staff  are  deeply  concerned  about 
the  Agency's  announcement  on  February  1,   1985  that  we  have 
changed  course  on  regulating  asbestos  under  the  Toxic  Substances 
Control  Act  (TSCA). 

In  1973,  before  TSCA  was  enacted,  EPA  began  its  regulatory 
investigation  of  asbestos  and  by  1979  had  published  an  Advanced 
Notice  of  Proposed  Rulemaking  announcing  intent  to  remove 
asbestos  from  commerce  under  TSCA  authority,  where  warranted.  By 
early  1S84,   following  updated  analyses  of  risks  associated  with 
four  asbestos  products,  two  rules  —  one  to  ban  those  products 
and  one  to  gradually  limit  asbestos  production  —  had  been  - 
drafted.     The  rules  contained  an  analysis  of  regulatory  options 
— including  use  of  other  agencies'   laws  —  which  showed  that  only 
section  6  of  TSCA  would  adequately  protect  public  health. 
Referral  of  asbestos  risks  to  the  Occupational  Safety  and  Health 
Administration  and  the  Consumer ' Product  Safety  Commission  (CPSC) 
under  section  9  "of  TSCA  was  expressly  ruled  out*     All  levels  of 
EPA  management  concurred.     The  rules  were  sent  to  the  Office  of 
Management  and  Budget  (OMB)  for  review  in  August  1984. 

Then,  under  what  can  only  be  described  as  incredible 
circumstances,  EPA  announced  that,  contrary  to  all  previous 
findings,  section  9  of  TSCA  would  be  invoked.    The  mplications 
of  this  invocation  are  serious  —  if  OSHA  or  CPSC  publish  an 
Advanced  Notice  of  Proposed  Rulemaking,    which  could  remain  un- 
acted upon  indefinitely,  EPA  is  prohibited  from  taking  further 
action  under  TSCA*--.* 

These  implications  stir  painful  memories  and  raise  the  question 
whether .jAi^SMtt  called  EPA" ,  that  sill  Ruckelshaus  and  Al  Aim 
a t tempt j^jB^^^lWjbfi s  once  again  in  danger. 

We  wa n  fc*8Hc|o .it how  that  our  disappointment  in  chis  matter  is  not 
with  yoti^jror  with  Agency  management,  except  insofar  as  EPA 
resistance  to  intrusions  of  the  Office  of  Management  and  Budget 
(OMB)  into  ths  open,  public  notice-and-cemment  rulemaking  process 
has  apparently  been  ineffective.    We  want  you  to  know  that  we  are 
your  allies  in  efforts  to  restore  that  process-  to  its  rightful 
status.    Your  response  to  employees'  concerns  that  the  EPA  unions 
brought  to  your  attention  last  year  demonstrates  your  integrity 
and  your  concern  for  our  working  conditions. 
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This  recent  retreat  on  regulating  asbestos  is  —  at  its  core  —  a 
working  conditions  issue  for  us.     We  take  our  work  in  public 
health  and  environmental  protection  —  and  our  oath  to  faithfully 
serve  the  public  interest  —  very  seriously.     The  retreat  on 
asbestos  makes  a  joke  of  our  work  and  represents  a  threat  to  the 
public  interest. 

Our  work  becomes  a  hollow  gesture  of  placating  public  anxiety 
about  risks  when  it  is  subverted.     Scientific  and  legal  analyses 
of  the  risks  from  asbestos  were  carefully  done,  including 
analyses  of  the  authorities  of  the  Occupational  Safety  and  Health 
Administration  (OSHA)  and  the  Consumer  Product  Safety  Commission 
(CPSC)  to  control  those  risks.     The  public  needs  to  know  as  we  at 
EPA  do,  that  both  OSHA  and  CPSC  have  had  authority  all  along  to 
regulate  the  risks  that  are  the  subject  of  the  two  TSCA  rules 
recently  deferred,  and  communications  among  the  three  agencies 
led  to  a  determination  by  all  the  parties  that  EPA's  draft  rules 
would  be  complementary  to  any  action  the  other  two  might  take. 
Furthermore,  OSHA    has  already  made  clear  that  the  level  of  risk 
control  that  would  be  applied  short  of  a  ban  would  still  be 
inadequate  to  protect  public  health  to  an  acceptable  degree. 

Thus,  a  great  deal  of  first  rate  professional  work  by  the  EPA 
staff  and  management  team,  including  an  explicit  analysis  of  the 
implications  of  section  9  of  TSCA,  which  showed  inadequate 
authority  under  other  Agencies'  statutes,  has  been  declared 
invalid  by  the  retreat.     It  is  an  outrage. 

It  is  outrageous,  especially,  because  no  explanation  worthy  of 
the  name  has  been  given.    The  assertion  made  on  February  1,  1985, 
that  section  9  had  just  been  discovered  to  apply  in  this  case,  is 
an  insult  to  our  intelligence  and  to  the  public's. 

Failure  to  give  a  clear  explanation  of  how  this  risk  control 
decision  was  made-leaves  us  demoralized  and  questioning  the  value 
of  public  service  work  in  risk  control,  and  it  calls  into 
question  the  feasibility  of  continuing  "fish  bowl"  decisionmaking 
on  risk  fiop^rol^L^ 

If  ampfe-^ci'sicna  on  risk  control  are  to  be  made  by  OMB  in 

prlva1fcjl^HCTp[lffifcior,8  with  special  interests  who  are  not 
i dent ffwSPxn  the  public  record,  what  is  the  meaning  of  our 
work?    What  is  the  public  getting  for  the  money  spent  at  EPA? 
hra  we  to  be  simply  a  preliminary  screening  group,  whose  task  is 
to    resent  options  to  GMB  and  its  unknown  clients,  and  then  to 
await  their  decisions  and  execute  then? 

We  did  not  come  to  work  for  EPA  to  do  that,  and  neither,  we 
think,  did  you. 


Your  faithful  staff 
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Mr.  Conyers.  I  thank  you  for  your  statement.  Your  example  de- 
scribes a  need  for  EPA  to  conduct  a  survey  to  determine  the  need 
for  an  effluent  guideline.  OMB  had  to  approve  that  survey.  What 
effect  would  this  survey  have  had  on  the  agricultural  chemical  in- 
dustry? 

Dr.  HlRZY.  The  survey,  as  we  gather  the  information,  will  estab- 
lish the  need  for  and  the  likelihood  of  being  able  to  quantify  the 
impact  on  industry,  of  limitations  on  discharges  from  specific  sites 
that  was  the  thrust  of  that  rulemaking. 

Mr.  Conyers.  And  this  case  seems  to  be  a  good  example  of  OMB 
using  the  Paperwork  Reduction  Act  to  prevent  the  collection  of  in- 
formation needed,  in  this  case  of  effluent  regulation,  because  a 
trade  association  objected  to  some  parts  of  the  survey. 

Would  you  say  that  your  testimony  could  lead  one  to  that  conclu- 
sion? 

Dr.  HlRZY.  Yes,  definitely  so.  It  is  our  view  OMB  was  acting  as 
NACA's  agent,  essentially.  At  least  that  is  the  staff  view  in  this 
matter. 

Mr.  Conyers.  Why  was  it  necessary  for  the  chemical  association 
to  contact  OMB  directly  to  arrange  for  a  meeting?  Shouldn't  the  in- 
dustry group  have  submitted  its  comments  during  the  60-day  com- 
ment period? 

Dr.  HlRZY.  We  believe  that  is  the  way  those  kinds  of  things 
should  happen  in  the  notice  and  comment  rulemaking  process,  that 
there  is  an  open  comment  period.  Industry  that  has  objections 
should  submit  them  and  the  agency  needs  to  make  a  substantive 
response  to  them.  That  is  the  way  things  ought  to  go. 

Mr.  Conyers.  Do  you  know  if  they  did  that  in  this  case? 

Dr.  HmzY.  Based  on  what  the  staff  person  with  whom  I  was  in 
contact  on  this  tells  me,  there  was,  in  fact,  some  early  interaction 
among  EPA  and  certain  of  the  pesticide  companies. 

But  NACA  being  an  umbrella  organization  apparently  had  some 
members  that  were  still  not  satisfied  and  chose  this  to  further  their 
interest. 

Mr.  Conyers.  Do  you  have  any  knowledge,  Dr.  Hirzy,  of  whether 
a  public  record  was  maintained  of  the  contacts  between  OIRA  staff 
and  the  chemical  association? 

Dr.  Hirzy.  It  is  my  understanding,  based  on  a  memorandum  of 
understanding  executed  after  the  asbestos  ban  phase  down  rule  fi- 
asco a  couple  of  years  ago,  those  kinds  of  communications  should 
have  been  made  part  of  the  public  record. 

I  am  not  certain  they  were.  EPA  should  have  been  invited  to  any 
meetings  held  between  NACA  and  OMB  staffers  on  that  matter.  I 
don't  know  whether  that  happened  either. 

Mr.  Conyers.  Would  you  agree  with  the  view  that  summaries  of 
both  oral  and  written  communications  should  be  a  part  of  a  public 
record  between  OMB  and  non-OMB  personnel  and  between  agency 
and  nonagency  personnel  so  that  all  can  better  determine  whether 
OMB  rulings  on  these  matters  are  based  on  justifiable  grounds? 

Dr.  Hirzy.  Yes,  I  think  that  is  entirely  reasonable  for  two  prin- 
cipal reasons.  The  first  one  from  the  standpoint  of  improving  the 
efficiency  of  Government  service. 

If  staff  people  at  EPA  are  to  improve  our  operations  and  develop 
ever  better  work  products  to  be  the  basis  for  rulemaking,  we  need 
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to  know  what  objections  of  OMB  are  as  early  as  possible  so  we  can 
be  efficient  in  our  work.  This  is  a  morale,  professionalism  and  effi- 
ciency issue  for  us. 

Second,  we  think  it  is  vital  for  the  actions  that  Government 
takes  for  all  these  interactions  and,  so  forth,  to  be  public,  on  the 
public  record,  so  the  public  has  access  to  the  kinds  of  decisionmak- 
ing criteria  that  were  used. 

Mr.  Conyers.  You  said  OMB  initially  denied  approval  of  the  sur- 
vey on  the  grounds  that  it  lacked  practical  utility  and  EPA  failed 
to  collect  the  financial  data  in  the  least  burdensome  way.  Did  OMB 
give  an  explanation  of  what  was  needed  to  correct  the  survey? 

Dr.  HlRZY.  Not  really.  There  were  two  written  communications 
that  came  to  EPA  from  OMB  documenting  the  disapproval.  First 
was  a  2-page  computer  printout  that  came,  it  was  dated  April  26 
from  McGraff  to  Lavesque  at  EPA  alerting  EPA  of  the  disapproval. 
That  was  followed  on  April  28,  by  a  5-page  letter  from  an  Acting 
Branch  Chief  Frost  to  Assistant  Administrator  Fisher,  going  into 
greater  detail. 

Upon  reading  that  5-page  letter,  there  really  wasn't  any,  in  my 
view,  any  substantive  justification  for  OMB's  actions. 

Mr.  Conyers.  All  right.  Here  is  the  situation  where  OMB  ini- 
tially indicated  their  support  for  the  survey.  Some  of  the  companies 
endorsed  the  survey. 

There  was  scientific  and  technical  expertise  among  the  EPA  staff 
who  drafted  the  survey. 

Don't  you  think  that  at  a  minimum  it  would  have  been  reason- 
able to  require  OMB  to  give  justification  of  denial  through  clear 
and  convincing  evidence? 

Dr.  HlRZY.  That  is  exactly  what  we  would  support.  We  think 
OMB  should  be  held  to  a  standard  by  which  it  would  have  to  do 
a  point-by-point  refutation  of  EPA's  justification  for  each  data  ele- 
ment that  it  intends  to  collect. 

And  a  fair  evidentiary  standard  should  be  set,  especially  when 
those  requests  are  based  on  peer  reviewed  consensus  documents 
that  are  developed,  worked  out  in  :onsultation  among  EPA,  the  en- 
vironmental community  and  affected  industry  types. 

Mr.  Conyers.  Finally,  you  have  attachments  to  your  statement. 
Would  you  please  describe  what  they  consist  of? 

Dr.  HlRZY.  Yes.  There  are  two  sets  of  testimony  that  we  gave  ear- 
lier this  year,  one  to  Representative  Sikorski's  Civil  Service  Sub- 
committee when  he  was  looking  into  the  impact  of  OMB  activities 
on  the  substantive  scientific  work  of  agencies.  That  was  in  May. 

And  another  is  a  set  of  testimony  that  we  submitted  to  your  sub- 
committee on  elevation  of  EPA  to  Cabinet  status. 

The  attachments  to  the  submission  that  Mr.  Sikorski's  sub- 
committee included  a  letter  that  we  had  written  that  details  our 
concern  over  the  OMB  interference  with  the  asbestos  ban  phase 
down  rulemaking. 

I  can  summarize  that  by  saying  we  have  no  complaints  about 
policy  being  set  by  Congress  and  the  Executive.  That  is  the  way 
our  Government  is  supposed  to  operate.  But  in  order  for  us  to  per- 
form our  constitutional  role  as  advisers  to  the  elected  and  ap- 
pointed officer  holders  in  a  competent  way,  we  need  protection  from 
the  kind  of  partisan  interference  with  our  professional  work  that 
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we  think  we  have  seen  coming  from  OMB,  for  relatively  junior 
OMB  staffers  to  raise  practical  utility  objections,  for  instance,  to 
peer  reviewed  work  products  of  senior  professional  staff  and  to  do 
it  absent  a  showing  with  clear  evidence  is  an  affront  to  us  profes- 
sionally. 

It  is  ridiculous  on  its  face.  It  degrades  the  efficiency  of  govern- 
ment. 

It  is  a  vicious  cycle  that  tends  to  drive  good  staff  people  out  of 
Government  and  further  degrade  the  quality  of  government  that  is 
ultimately  delivered  to  the  public. 

Mr.  Conyers.  I  am  very  impressed  by  your  comments  here  today 
and  would  invite  Dr.  Mori  son  for  any  additional  remarks  that  he 
might  choose  to  make  at  this  time. 

Dr.  Morison.  My  remarks  would  be  pretty  much  to  second  what 
my  colleague  Bill  Hirzy  has  had  to  say  and  to  reinforce  the  idea 
that  professionalism  is  very,  very  important,  and  the  guarding  of 
professionalism  in  the  scientific  workplace  is  absolutely  essential  to 
what  we  understand  the  protective  agency  like  EPA  to  be,  to  have 
as  its  mission.  So  I  just  second  what  basically  he  has  to  say. 

Thank  you  for  allowing  me  to  comment. 

Mr.  Conyers.  The  chair  yields  to  Mr.  Frank  Horton. 

Dr.  Horton.  Thank  you,  Mr.  Chairman. 

One  of  the  things,  Dr.  Hirzy,  you  were  talking  about,  I  think, 
was  this  EPA  information  collection  request  submitted  for  OMB  re- 
view entitled,  "Pesticide  Manufacturing  Facility  Census  for  1986." 
Is  that  correct? 

Dr.  Hirzy.  That  wasn't  part  of  my  submission,  but  I  understand 

that  that  basically  

Mr.  Horton.  That  is  what  

Dr.  Hirzy.  The  examiner  that  was  involved  in  the  survey. 

Mr.  Horton.  As  I  understand  it,  and  I  have  a  letter  dated  April 
28,  1988,  addressed  to  Linda  Fisher,  Assistant  Administrator  for 
Policy  Planning  and  Evaluation.  It  is  a  5-page  letter  signed  by  Ar- 
thur Fraas,  I  guess  it  is,  F-R-A-A-S,  Acting  Chief,  Natural  Re- 
sources Branch,  Office  of  Information  of  Regulatory  Affairs. 

Mr.  Chairman,  I  think  it  would  be  good  to  put  this  in  the  record 
at  this  point.  It  is  a  public  document  apparently. 

Mr.  Conyers.  Without  objection,  so  ordered. 

[The  information  of  follows:] 
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Ms.  Linda  Fisher 
Aesiate/vfA'aministrator  for 

Policy  Planning  and  Evaluation 
Environmental  Protection  Agancy 
401  M  Street,  S.W. 
Washington,  D.C.  20460 

Dear  Ms.  Fisher: 

On  January  11,  1988,  the  Environmental  Protection  Agency  (EPA) 
submitted  for  review  under  the  Paperwork  Seduction  Act  (PRA)  an 
information  collection  request  (ICR)  entitled  "Pesticide 
Manufacturing  Facility  Census  for  1986."    This  ICR  would  collect 
technical  end  financial  information  from  all  pesticide  producers 
for  the  purpose  of  developing  effluent  limitations  as  required 
by  the  Water  Quality  Act  (WQA)  of  1987  (Section  301 (t)  of  P.L. 
100-4).    Part  A  of  this  two-part  questionnaire  requests  detailed 
technical  information  on  the  operation*  and  effluent  wastewater 
characteristics  of  the  industry;  Part  B  requests  detailed 
financial  information  for  manufacturing  plants  in  the  Industry. 

^a^equirementa^of  J5^CrR^A32a^(b)»^andi*4iBwApp^  e  ■»uiii.»Towever'> 
^»»«vw»i.*^»t  .>.c<.u-Afi»N.vff^ftrH^MK^rniir.|i  mm  M  \min  ,mHmmm 

pprovt^g^the^pa  rt>r^rtlcu«fc^a^CT!^eXaTrag"it«ita  ilsaetCHSj 

■  ■■  ■  »  ^h.^^»r^^.^»,^.hr»h.i,BDl^,%|8|l^ga»rty!<)  .  Our 

concerns  are  that  (1)  EPA  has  not  demonstrated  that  it  has 
adopted  the  least  burdensome  approach  and  (2)  EPA  has  not 
justified  sufficiently  the  information's  practical  utility. 

'i7e^»iouni»e^hat^ou-^re-^nder^time^ras^u^ 
*i  jnTraT  I  orPguTd  el  Ines  ^indP  s  t  andard^oj^^e^ei^cidT' 
fcaj^aeteYtng^Sndustry      WePsIso  understand  thTtiSevelopfng^rhase'* 
mtrad?r^s^m>«c^m»^onsuming-proc«ss-^Wuii*u  ■  lappi  ©ving=the-»MBr» 
tedwie»*^e?t  rorrsef  *t  hi  s  *S  CR^Pa  r  tT^k^^Ts^p^rowfawilrfeAllow, 
SPA»t^procaed^ith^he^m>r*reei?^ 

£  tw&is  a  pp  r  e v  a  f»th»**i  na  nrit]^lyartYr^)»p«^eHJ^BJiou-Ic^a 
J>  otjj^ifc  £ »  s»ch  e  du  las^*;c«*pyo7>iu  ]T9  atwa^hmx^^S^TS^Srit'"^  ca  -j  »* 

jZ^J~mA  iT~»\ymmm*^+n3to*wt*m**Kigm!*#iff*991*mm* 

^valuatien^bf  ^ef^latory^alternativ**^  »  * 

This  letter  first  outlines  our  substantive  problems  with  the 
financial  portion  of  the  ICR  and  then  addresses  sosta  points 
raiaed  in  the  March  29,  1988  letter  to  Timothy  Hunt  from  William 
Whittington.    It  finally  suggeata  some  steps  for  resolving  these 
problems. 
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X.  Substantlv  Conctrni 

We  have  disapproved  the  Part  B  financial  questionnaire  because 
EPA  has  failed  to  meet  the  statutory  criteria  of  the  PRA.  In 
particular,  EPA  has  not  demonstrated  that  the  Part  B  financial 
questionaire  of  the  ICR  "minimizes  burden"  to  the  respondent  and 
it  has  not  justified  the  "practical  utility"  of  the  information 
that  would  be  collected  by  the  ICR. 

Minimi?*  BUfHaii»   Tn  dSjMsAopAoq»fche  "»«gtilflnniili   i  rrri'Tf'  i  i 

' — trsaiiftiiilr  t     rrn  nirn  thi 


EPA  held  only  limited  discussions  with  industry;  these 
discussions  focused  primarily  on  the  Part  A  technical 
questionnaire  (the  Part  B  financial  questionnaire  was  only 
presented  as  a  preliminary  draft).     In  addition,  EPA  only  visited 
a  single  manufacturing  plant,  even  though  the  basic  purpose  of 
the  Part  B  questionnaire  is  to  obtain  financial  data  from 
manufacturing  plants.    Given  this  limited  "pretest"  effort,  EPA 
was  not  able  to  evaluate  adequately  ways  of  reducing  burden  on 
respondents  in  obtaining  the  information  needed  for  its  economic 
analysis. 

Secc_ 

^fo^iotf^eep*.    It  is  contrary  to  a  general  policy  in  the  PRA 
regulations  to  require  respondents  to  "provide  information  in  a 
format  other  than  that  in  which  the  information  is  customarily 
maintained"  (5  CFR  1320. 6(j) ) .    Given  this  general  policy,  EPA 
failed  tc  demonstrate  "substantial  need"  as  required  by  5  CFR 
1320.6. 


fTrms*to*dfvu 


5 anc i a  1  rnrtjtin  nf  shii  i|in  il  niTTmHTm 


unit^ya  riabJbsaprpdir°«~Hi  — i  i    L  J^lJlHilPlUUiJ'^.Hf  clilelfl^tB* 

i   pi    lli  ill  iiTlill  inn—  i mil i ii 1 1 fcsse#jjsn  M  ml  1     Since  only  a 

subset  of  product  lines  might  be  expected  to  close  (or  experience 
other  significant  adverse  effects)  as  the  result  of  the  proposed 
effluent  limitations,  collecting  this  sensitive  data  from  every 
producer  is  unjustified.    EPA  should  examine  alternative 
approaches,  such  as  certification,  broader  screens,  voluntary 
submission,  and  publicly  available  sources  of  data,  and  only 
collect  more  detailed  information  when  economic  impacts  are 
reasonably  expected.    Commenters  have  made  some  suggestions  for 
alternative  approaches  to  a  complete  closure  analysis.    These  and 
other  alternatives  should  also  be  evaluated  during  discussions 
with  respondents  and  pretesting. 

Practical  Ut  j "  t y  ^JT"  «f *et-^**^^s-r4?,jaP^q«o*Sat*  «B0Bft«P  f 
the^eguesUsd^ate^saauch^ese^sej^e^a 
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qu«»tion— hd^l   I  \\%^  gAC^gjg miit  W*y»ftfin1-ha.lrtnfcjt . 1    zt  does  not 
•ceo  appropriate  for  EPA  to  raly  on  a  decieion  model  for  closures 
that  lk  not  rapraaantativa  of  actual  cloaura  daclaiona  in 
developing  ita  projactiona  of  firm  or  product  line  eloauraa. 

Zn  developing  the  draft  SCR,  EPA  has  assumed  that  individual 
product  linea  within  a  firm  are  treated  as  profit  canters  in  the 
firm's  decisionmaking  and  planning.    Zn  some  cases,  however,  a 
plant  site  for  a  large  company  is  treated  as  a  cost  center— not 
a  profit  center.    Zn  these  cases,  it  is  inappropriate  for  EPA  to 
predict  the  firm's  behavior  using  a  cloaure  model  that  assumea 
profit  center  accounting.    As  a  result,  EPA  needs  to  study  how 
various  size  firms  make  decisions  on  the  viability  of  pesticide 
products  and  develop  an  approach  that  accurately  reflects  this 
decision  process. 

Second,  in  considering  the  need  for  and  the  practical  utility  of 
additional  data,  EPA  should  balance  the  additional  benefit  of 
obtaining  the  data  with  the  cost  to  respondents  of  developing  the 
data.    Zn  fact,    EPA  considers  a  variety  of  aeaaures  of  the 
economic  effects  of  alternative  control  requirements.    As  a 
result,  closure  analysis  is  not  the  only  determinant  in  making  a 
judgment  on  the  economic  achievability  of  the  affluent 
limitations.    Zn  our  judgment,  the  marginal  gains  of  an 
increasingly  elaborate  closure  analysis— especially  a  closure 
analysis  that  uses  information  which  may  not  reflect 
decisionmaking  practices  within  the  pesticide  industry— must  be 
weighed  carefully  against  the  information  burdens  this  approach 
will  impose  on  respondents. 

ZZ.    Some  Additional  Points  Raised  by  EPA 

Zn  a  letter  of  March  29,  1988,  William  Whittington  outlined  EPA's 
basic  arguments  for  approval  of  this  ICR.    Zt  presented  the 
Agency's  positions  on  the  questionnaire  development  process  and 
EPA's  statutory  mandate.    We  discuss  theaa  below. 

Questionnaire  Development  Process  -  The  March  29  latter  atataa 
that  EPA  held  several  meetings  with  industry  and  other  interested 
parties  and  made  four  site  visits  to  "pretest"  the  survey  prior 
to  submitting  the  ICR  to  OMB.    We  agree  that  such  meetings  and 
visits  are  an  important  part  of  the  questionnaire  development 
process.    While  the  questionnaire  aeeks  financial  information  for 
pesticide  manufacturing  plants,  however,  only  one  manufacturing 


1Commanta  from  the  National  Agricultural  Chemicals  Aaaoeiation 
and  Business  Council  on  the  Reduction  of  Paperwork  have  argued, 
for  example,  that  the  'information  that  would  be  collected  by  the 
draft  questionnaire  would  not  serve  the  Intended  purpose  of 
predicting  plant  eloauraa. 
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facility  was  included  in  the  four  site  visits.    The  ether  thrae 
visits  includad  forauletors  and  psekagers  of  pastlcida  products. 
(EPA  plsns  to  use  a  separata  survey  to  obtain  information  fros 
foraulatora  and  packagers) . 

^ipAa.Lt.Lan     thm  „,f  jnmnr  111  tloim*  tr  m-iwmw^r.  ■  n  -  t  A^^t^tm,^ 

^s*^e'^ina'eTSt>w<ltt?"ltaTtner  the 

Nevertheless,  Interested  parties  did  raise  sons  issues  and  sake 
recommendations  for  improving  it.    However,  EPA  did  not  follow-up 
by  discussing  these  issues  further  and,  when  the  questionnaire 
was  submitted  for  OMB  review,  the  lasues  raised  by  these 
comment  tar*  had  not  been  resolved.    Because  of  this  Halted 
"pretest"  with  aanufacturing  facilities,  we  believe  that  the 
Agency  failed  to  evaluate  adequately  ways  to  minimize  burden  on 
respondents. 

EPA 's  Statutory  Mandate  -  The  March  29  letter  stresses  that  the 
statute  requires  a  determination  that  the  stsndarda  are 
economically  achievable,  and  that  there  aust  be  a  full 
opportunity  for  public  comment  on  the  analysis  supporting  this 
determination.    Zn  particular,  EPA  states  that: 

The  Agency's  snalysis  is  subject  to  notice  and  comment. 
Commenters  have  frequently  criticized  the  Agency's  analysis 
of  the  economic  achievability  of  proposed  regulations, 
including  commenting  that  the  analyais  was  baaed  on  faulty 
(inaccurate,  outdated,  Inappropriate,  etc.)  financial  data. 

During  the  PRA  review,  commenters  have  already  leveled  exactly 
these  criticisms  of  the  draft  financial  questionnaire  (Part  B) . 
Contrary  to  EPA's  suggestion,  we  believe  that  Improving  the 
quality  of  the  information  request  at  this  early  stage  in  the 
rulemaking  will  facilitate  the  development  of  a  final  rule. 

We  agree  with  the  need  for  an  ample  opportunity  for  public 
comment;  but  this  need  does  not  conflict  with  attempting  to 
address  our  concerns  under  the  PRA.    EPA  should  sddress  thsss 
Issues  at  this  juncture  in  developing  a  rule— not  after  the 
Agency  has  completed  its  analyais  and  developed  a  proposed  rule. 
After  all.  Congress  specifically  provided  for  PRA  review  "to 
maximize  the  uaefulneas  of  information  collected  ...  by  the 
Federal  government."    44  U.S.C.  3501(3).    We  believe  that,  by 
taking  the  time  now  to  improve  this  questionnaire  to  satisfy  the 
baalc  requirements  of  the  PRA,  EPA  will  also  satisfy  aors  fully 
its  WQA  mandate  by  obtaining  more  accurate  information  upon  which 
to  base  its  determination  of  what  is  economically -achievable. 

XXX.  Solutions 

We  believe  the  iasuea  raised  by  commenters  can  be  resolved  in  a 
short  time.    With  relatively  little  effort,  EPA  can  develop  a 
questionnaire  that  better  Beets  the  requirements  of  both  the  PRA 
and  the  WQA. 
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First,  EPA  should  work  with  tha  affected  Industry  te  Isarn  aore 
about  tha  accounting  raeorda  it  keeps  snd  how  it  sekee  its 
decisions  to  close  plsnts  or  cut  back  on  production.  After 
revising  tha  questionnaire  baaed  en  this  new  information,  EPA 
ahould  pretest  tha  new  questionnaire  on  several  different  sixes 
fires.    It  eay  be  appropriate  to  poae  different  questions 
depending  on  the  else  of  the  fins  and  tha  type  of  accounting 
ays  tea  used** 

Based  en  the  written  coeaente  and  our  follow-up  discussions  vlth 
the  pestields  manufacturing  Industry,  the  industry  aeeaa  to  be 
prepared  to  work  closely  with  EPA  to  dsvelep  the  necessary 
revisions  to  this  questionnaire.    Vs  do  net  expeet  that  taking 
the  tise  new  to  iaprove  the  finsncisl  questionnaire  will  delay 
the  rule.    Znstead,  this  procsss  should  ley  ths  groundwork  for  a 
better  econoaic  analysis,  iaprove  the  developaent  of  a  propessd 
rule,  snd  rsducs  EPA's  burden  in  prepsring  a  final  rule  and 
responding  to  coaaenta  on  tha  proposal. 

Sineerely, 


Arthur  C.  Trass,  Acting  Chief 
Natural  Resources  Branch 
Office  of  Intonation 
and  Regulatory  Affaire 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHINGTON.  D.C.  20460 


DEC  20  1988 


Mr.  Arthur  Fraas,  Acting  Chief 
Natural  Resources  Branch 
Office  of  Information  < 

and  Regulatory  Affairs 
Office  of  Management  and  Budget 
Washington,  D.C.  20503 

Dear  Mr.  Fraas: 

I  am  writing  with  regard  to  the  "Pesticide  Manufacturing 
Facility  Census  for  1986,  Part  B."    EPA  submitted  an  Information 
Collection  Request  (ICR)  for  Part  B  to  OMB  on  October  27,  1988. 
EPA  published  two  Federal  Register  notices  on  November  1,  and 
November  14,  1988,  requesting  public  comment  on  the 
questionnaire.     In  the  November  14,  1988,  Federal  Register  notice 
EPA  requested  public  comment  on  a  possible  modification  of  Part  B 
of  the  questionnaire  supporting  the  Agency *s  new  effort  on  the 
Pesticides  Manufacturing  Effluent  Guideline.     The  modification 
would  make  submission  of  product-level  financial  data  optional 
for  a  respondent.     For  facilities  submitting  only  plant-level 
data,  the  Agency  would  assess  economic  impacts  based  on  averages 
across  products  within  the  plant. 

In  a  November  28th  letter  to  Mr.  Timothy  Hunt,  the  National 
Agricultural  Chemicals  Association  (NACA)  responded  to  the  EE 
notice  indicating  that  it  would  accept  such  a  modification  to  the 
questionnaire  providing  no  other  changes  were  made,  and  proposed 
specific  wording  for  making  the  provision  on  product  specific 
data  optional.     Several  individual  chemical  companies  have 
submitted  comments  supporting  this  proposal,  including:  Monsanto 
Agricultural  Company,  E.I.  Du  Pont  De  Nemours  &  Company,  Mobay 
Corporation,  FMC  Corporation,  Uniroyal  Chemical  Corporation, 
American  Cyanamid  Company,  Merck  &  Company,  Eli  Lilly  and 
Company,  and  Dow  Chemical  U.S.A.    The  Agency  did  not  receive  any 
negative  comments  on  the  possible  modification. 

The  National  Resources  Defense  Council  also  commented  on  the 
notices,  urging  EPA  to  proceed  with  the  rulemaking  as  quickly  as 
possible. 
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I  understand  that  OMB  is  prepared  to  approve  the  ICR  as 
modified  by  NACA's  proposal.    We  believe  that  EPA  can  develop  a 
defensible  and  appropriate  effluent  guideline  regulation  based  on 
information  supplied  in  accordance  with  the  modification 
suggested  by  NACA.     Therefore,  in  order  to  avoid  further  delays, 
the  Agency  is  willing  to  accept  the  modification  as  shown  in  the 
attached  NACA  letter,  except  for  one  minor  change  as  shown  on 
Attachment  1  of  the  NACA  letter.     By  accepting  this  proposal, 
however,  EPA  is  in  no  way  suggesting  that  its  authorities  are 
limited  under  the  Clean  Water  Act.  or  general  principles  of 
administrative  law  to  the  type  of  information  collection  we  are 
agreeing  to  in  this  case.     In  fact,  the  Agency's  authority  to 
establish  guidelines  and  standards  for  the  pesticides 
manufacturing  industry,  including  its  authority  to  collect 
additional  information  to  support  the  rulemaking,  is  very  broad. 

Because  EPA  is  most  anxious  to  move  forward  without  further 
delay  on  this  issue,  we  would  appreciate  receiving  your  approval 
of  the  modified  questionnaire  by  December  27,  1988. 


Sincerely, 


Martha  G.  Prothro,  Director 
Office  of  Water  Regulations 
and  Standards  (WH-551) 


Enclosure 
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NATIONAL  AGRICULTURAL  CHEMICALS  ASSOCIATION 


THE  MADISON  BUILDING 
1155  fMMrtfi  SM.  N.W..  WuNngton.  D  C  20006 
202  •  2M-1SK    W«L  26*301     CM*  MHOflGHCW 


November  28,  1988 


RECEIVED 


NOV  28  !988 


Mr.  Timothy  Hunt 

Office  of  Management  and  Budget 

Office  of  Information  and  Regulatory  Affairs 

725  17th  Street,  N.W. 

NEOB  -  Room  3019 

Washington,  D.C.  20503 

RE:    EPA  Information  Collection  Request,  Titled  "Pesticide 
Manufacturing  Facility  Census  for  1986,  Part  8: 
Financial  and  Economic  Information  (EPA  ICR  #1028)" 

Dear  Mr.  Runt: 

The  National  Agricultural  Chemicals  Association  (NACA)*  is 
presenting  this  letter  in  response  to  EPA's  submission  of  the 
Pesticide  Manufacturing  Facility  Census  for  1986,  Part  B: 
Financial  and  Economic  Information  for  OMB  review,  53  FR  44073, 
dated  November  1,  1988,  and  53  FR  45818,  dated  November  14,  1988. 

As  you  are  aware,  NACA  initiated  meetings  with  EPA  to 
resolve  major  concerns  our  member  companies  had  with  the 
previously  submitted  Part  B  questionnaire  (EPA  ICR  #1028,  52  FR 
48875,  dated  December  28,  1987).    The  issues  surrounding  these 
concerns  were  the  basis  cited  by  OMB  in  disapproving  the  Part  B 
questionnaire  on  April  28,  1988.    Unfortunately,  a  satisfactory 
resolution  to  these  concerns  was  not  achieved  prior  to  EPA's 
current  resubmittal  of  Part  B  questionnaire  for  OMB's  review. 

NACA  finds  the  information  requested  in  the  October  21,  1988 
questionnaire  to  be  essentially  identical  to  that  previously 
disapproved  by  OMB.    Therefore,  we  have  no  other  choice  but  to 
request  that  OMB  again  not  approve  the  Part  B  questionnaire  as  it 
is  presently  written.    Since  the  issues  remain  unchanged,  the 
following  correspondence  which  addressed  the  previously  submitted 
Part  B  questionnaire  are  referenced  in  support  of  this  request: 


*  NACA  is  a  non-profit,  trade  association  of  manufacturers  and 
formulators  of  pest  control  products  employed  in  agricultural 
production.    NACA's  membership  is  composed  of  those  companies 
which  produce  and  sell  virtually  all  of  the  technical  crop 
protection  materials  (active  ingredients)  and  a  large  percentage 
of  formulated  products  registered  for  use  in  the  United  States. 
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1.  NACA's  February  10,  1988  letter  to  Mr.  Tin  Hunt  (OMB) 
and  Ms.  Car la  Levesgue  (EPA) ,  RE:    EPA  Pesticide 
Manufacturing  Facility  Census  for  1986  (EPA  ICR  #1028); 

2.  HACA's  February  26,  1988  letter  to  Mr.  Tim  Bunt 

(OMB)  and  Ms.  Carla  Levesgue  (EPA),  RE:    SPA  Pesticide 
Manufacturing  Facility  Census  for  1986  (EPA  XCP 
41028);  and 

3.  NACA's  March  28,  1988  letter  to  Mr.  Tim  Bunt  (OMB),  RE: 
EPA  Pesticide  Manufacturing  Facility  Census  for  1986 
(EPA  ICR  #1028). 

Also  referenced  in  support  of  this  request  are  NACA's  Auoust  25, 
1388  comments  to  Ms.  Prothro  (EPA)  on  the  July  22,  1988  Draft 
Pesticide  Manufacturing  Facility  Census  for  1986  —  Part  B, 
Financial  and  Economic  Information. 

As  stated  in  previous  comments,  NACA  recognizes  the 
importance  of  EPA  obtaining  technical  and  financial  data  in 
support  of  the  reprcposal  of  the  Effluent  Limitations  Guidelines 
and  Standards  for  Pesticide  Chemicals.    We  remain  committed  to 
working  with  EPA  to  assure  that  the  Pesticide  Manufacturing 
Facility  Census  for  1986  and  the  later  planned  survey  of 
pesticide  formulators  and  packagers  provide  EPA  with  the 
necessary  data  to  satisfy  its  statutory  and  administrative 
requirements  in  promulgating  the  pesticide  guidelines. 

Some  of  NACA '8  concerns  with  the  information  requested  in 
Part  B  of  the  questionnaire  could  be  mitigated  if  the  information 
requested  in  Tables  2-B  (p.  31),  2-1  (p. 34),  and  2-J  (p.  37)  were 
made  optional,  as  suggested  by  EPA  in  the  November  14,  1938 
Federal  Register  Notice.    To  accomplish  this,  NACA  proposes  the 
following  language  be  inserted  on  page  26  (see  Attachment  1)  of 
the  proposed  October  21,  1988,  Part  B  questionnaire: 

"Does  the  respondent  choose  to  have  the  Agency  assess 
economic  impacts  based  on  financial  averages  calculated  from 
information  submitted  in  Part  A  and  Part  B  (without  data 
requested  in  Tables  2B,  I,  and  J)  of  this  census  for  all 
products  within  a  given  facility  (manufacturing  cite) ?" 

Note:    The  use  of  financial-  averages  to  represent  all 

products  at  a  facility  may  reduce  the  accuracy  of 
economic  impact  projections  for  some  products. 

Yes    1  (Skip  to  Section  2-K  page  38) 

No   2  (Continue) 

Although  this  change  does  not  address  all  of  NACA's  concerns 
with  the  proposed  October  21,  1988  Part  B  questionnaire,  NACA 
would  not  request  OMB's  disapproval  if  the  change  as  proposed 
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above  is  incorporated  and  no  further  nodifications  are  nade. 
This  change  will  significantly  reduce  the  response  burden.  Based 
on  estimates  from  several  member  companies,  NACA  believes  the 
burden  for  completing  the  Part  B  questionnaire  to  be  500-600 
hours.    Whereas,  incorporating  this  change,  the  response  burden 
could  be  reduced  by  as  much  as  50-75  percent  for  respondents  who 
elect  not  to  complete  Tables  2B,  I,  and  J. 

According  to  the  November  14,  1988  Federal  Register  Notice, 
the  Agency  would  assess  economic  impacts  based  on  financial 
averages  for  all  products  within  a  given  facility  if  the 
information  in  Tables  2B,  Z,  and  J  are  not  provided  by  a 
respondent.    NACA  supports  this  approach.    We  believe  that  EPA 
does  not  need  product-level  financial  data  for  every  pesticide 
product  to  develop  a  sufficient  economic  impact  analysis  for 
pesticide  effluent  guidelines.    Accordingly,  EPA's  making  the 
product-level  information  optional  should  not  provide  a  basis  for 
challenge  to  the  analysis. 

In  summary,  NACA  supports  EPA's  efforts  to  satisfy  its 
statutory  and  administrative  requirements  in  promulgating 
Effluent  Limitations  Guidelines  and  Standards  for  Pesticide 
Chemicals.    In  the  spirit  of  cooperation,  NACA  will  not  object  to 
the  Census  modified  as  proposed  above  since  this  change  provides 
an  option  for  respondents  which  significantly  reduces  the 
burden  on  the  pesticide  industry. 


Sincerely, 


Jonn  F.  McCarthy,  Ph.D. 
Vice  President  for  Scientific  and 
Regulatory  Affairs 


JFM:pmc 
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Attachment  1 


tHVlRONMEKTAJ.  PROTECTION  AGENCY 
PCSTietDI  lUNUFACTURiNQ  FACILITY  CCMSUS  PC*  ttM 
Part  I  Financial  and  Economic  Worwrtoo 


SECTION  ft  PACJUTY  PMANCIAL  MFOMIATION  • 

Does  the  respondent  choose  to  have  the  Agency  assess  economic 
impacts  based  on  financial  averages  calculated  from  information  . 
submitted  in  Part  A  and  Part  B  (without  data  requested  in  Tables  2H, 
I,  and  J)  of  this  census  for  all  products  within  a  given  facility 
(manufacturing  site)? 

Note:   The  use  of  financial^verages  to  represent  all  products 
at  a  facility  may  tSsirthe  accuracy  of  economic  impact 
projections  for  some  products. 


Yes   1  (Skip  to  Section  2-K  page  38) 

No   2  (Continue) 


trttoeUvrt  for  comoWno  TaMt  a-H  EMflcjaj  Pfaducflw*  T^hai  b^.  a^u*.  ,  a 

Cebmlfl  AcOm  togradbrt  Coda.  Entor  tha  coda  tor  ox«ry  Tabta  f  acts*  hgradlart  M 
your  faeiry  produced  hmm  taormfeal  grid*  product  I  pan  of  tha 
produalon  wu  Mnsfarrad  lo  anothar  tail  By.  Sfi  the  part  u  i  Metro  arcy  M 
ooaerfoad  by  Product  Ccot  B.  v  yew  md  addiky*  voce  to  Meat  ptarecepy 
t»  MM  befora  making  any  marks  on  L 

CoJunwipJ  Product  Coda.  Erur  the  eoda  thai  boat  oaacrfeaa  Mi  produet  rapenad  ti 
eoLrwiji). 


A   Tatti  1  PaetaB*  Acts*  ir^ru  prodywd 8  Mi  butty  *  ieee  to'beaatf 
aa  techntoaf  grada  products  by  Mi  bjcaty 

•   Tai*  1  A«H  inc-adam  preduead  «  Mi  teeUy  hinect 

aanafanad  to  anoMa  bctty  owned  by  Mi  fern. 

C  Taeto  1  Pactfcba  AetM  tngracOonti  producad  at  Mi  hctty  *  tSK  for  another 
•m^tatr^, 

CehmpI  tfM  Avarag*  Unt  Produceoa  end  Packaging  Coat  Id  Dotal.  Provtse  9m 
avarag*  production  ecat  tor  ona  unt  of  M>  lam  rasonad  h  column  |1 ).  metuoa 
auen  eoota  aa  ajatl  eeau  0*,  9m  ooau  of  af  raw  rraflanaJv  Miu0>?  paefcaghg 
awartaU  MB  »n  taad  in  tha  production  and  packaging  of  pacUdda  products). 


Nou  Ms  M>  ootumn  p]  tray  oonassonds  to  lama  (5]  Mough  Jt]  i 


ftejreaa  M»  ecats  bi  Octal  Do  fid  Ma*  afeeadona  tar  eorpona*  overhead 


Ccejrnn|«]  1M4  Averaga  1ml  taktt  Prtee  to  DeSan.  Kceen  Mi  average  tefing  arte*  tar 1 
art  of  M)  lam  rapenad  h  column  (I)  Mpreas  tha  aaflng  price  bt  eofia/fc  I 
paaacfea  ehorreaa-  ■  nel  add when I  Jar**  Mi  hefty,  but  a  tjencfenadtoM 
fccUy  owned  by  9m  arm  tor  Irher  processing.  Mi  aaiaa  price  of  Mi  A-ef 
th&Jd  ba  aloes  td  to  both  feeteJes  based  en  the*  ahara  of  9m  coats  lo 
t»prr\«  Tm*t**wiio*9m*asseuaLass3UEzAa'  ** 

e*am  ..-arug*  of  pool  procedure  can  ba  found  on  p~wa  a^  ia 
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Mr.  Horton.  As  I  understand  it,  this  was  a  two-point  request. 
And  they  approved  the  first  part  immediately.  It  said  on  the  basis 
of  our  review  we  have  concluded  that  the  party  meets  the  require- 
ments of  a  CRF,  and  so  forth,  and  is  approved. 

However,  after  a  careful  review,  we  are  disapproving  the  part  B 
portion  of  the  ICR  because  it  fails  to  meet  the  criteria  set  out  in 
the  PRA. 

Our  concerns  are  that  EPA  has  not  demonstrated  it  adopted  the 
least  burdensome  approach  and  EPA  has  not  justified  sufficiently 
the  information's  practical  utility.  We  recognize  you  are  under  time 
pressure  to  develop  limitations,  the  guidelines  and  standards  for 
the  pesticide  manufacturing  industry. 

We  also  understand  that  developing  these  standards  is  a  time- 
consuming  process.  We  are  approving  the  technical  portion  of  this 
ICR  part  A.  This  approval  will  allow  EPA  to  proceed  with  the  ini- 
tial steps  in  the  standard  setting  process. 

Disapproval  of  the  financial  part  B  portion  should  not  effect  the 
schedule  to  promulgate  those  regulations  because  this  information 
is  only  used  at  a  later  stage  in  EPA's  evaluation  of  regulatory  alter- 
natives. 

Then  they  go  on  and  talk  in  terms  of  minimizing  the  burden.  In 
developing  the  questionnaire  EPA  did  not  fully  explore  with  the  in- 
dustry what  their  concerns  were  with  the  draft  ICR.  The  question- 
naire asks  for  data  elements  that  many  firms  do  not  keep. 

Finally,  the  information  portion  requires  firms  to  divulge  sen- 
sitive information.  Then  they  say  the  firms  do  not  generate  some 
of  the  requested  data,  much  less  use  the  data  in  their  decisions  on 
whether  to  continue  producing  a  product.  It  also  raises  in  our 
minds  questions  about  the  practical  utility  of  the  data.  That  is  one 
of  the  criteria. 

As  I  understand  it,  it  was  the  financial  portion  that  was  dis- 
approved, but  they  did  move  forward  with  the  other  part  of  this? 
Dr.  HlRZY.  That  is  correct. 

Mr.  Horton.  So  I  think  that  is  all  I  have,  Mr.  Chairman. 
Mr.  Conyers.  Gentlemen,  we  thank  you  so  much. 
Our  final  panel  for  today  consists  of  Dr.  Hess,  Katherine  Meyer, 
Esther  Rome,  Peg  Seminario,  and  David  Doniger. 
[Witnesses  sworn.] 

Mr.  Conyers.  Let  the  record  show  that  all  six  witnesses  have  re- 
sponded in  the  affirmative. 
Dr.  Hess,  you  may  proceed  first. 

STATEMENT  OF  DR.  EARL  HESS,  PRESIDENT  AND  FOUNDER, 
LANCASTER  LABORATORIES,  INC.,  ON  BEHALF  OF  THE  U.S. 
CHAMBER  OF  COMMERCE,  ACCOMPANIED  BY  CAROL  MIL- 
LER, VICE  PRESIDENT  AND  DIRECTOR  OF  HUMAN  RE- 
SOURCES 

Dr.  Hess.  Thank  you,  Mr.  Chairman. 

I  realize  the  time  is  late,  but  I  hope  you  will  be  able  to  shift 
gears  a  bit  from  where  you  have  been  in  the  day  thus  far  and  hear 
From  some  small  business  persons  affected  by  the  paperwork  reduc- 
tion. 

I  guess  it  would  be  very  tempting  after  this  long  day  for  me  to 
put  aside  my  prepared  remarks  ana  reflect  as  a  person  that  lives 
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outside  the  beltway  and  does  business  outside  the  beltway  and  is 
a  scientist  outside  the  beltway  on  a  number  of  things  that  have 
happened  here. 

If  I  have  a  little  time  to  do  that  after  my  prepared  remarks, 
maybe  I  would  like  to. 

Mr.  Conyers.  Do  you  know  your  prepared  remarks  are  going  to 
be  reproduced  in  full  into  the  record? 

Dr.  Hess.  These  are  the  prepared  remarks  of  the  chamber,  and 
I  would  like  to  offer  a  little  personalized  version,  and  abbreviated 
version  of  that  for  my  presentation. 

Although  Carol  Miller  will  be  our  main  presenter  this  afternoon, 
I  would  like  to  make  a  brief  introductory  statement. 

We  will  be  presenting  mostly  personal  experiences  from  our  own 
business.  In  our  formal  statement  which  you  have,  various  other 
dimensions  of  the  paperwork  issue  highly  relevant  to  other  small 
businesses  are  described. 

These  were  incorporated  with  the  help  of  chamber  staff  who  are 
in  touch  with  a  wide  variety  of  small  business  constituents.  With 
us  are  two  members  of  the  chamber  staff,  Christine  Russell,  direc- 
tor of  small  business  programs,  and  Lorraine  Lavet,  procurement 
policy  director. 

Wherein  your  questions  relate  to  issues  nonfamiliar  to  Lancaster 
Lab,  we  will  rely  on  them  for  support. 

Our  company  is  a  professional  services  firm,  primarily  analytical 
chemists  and  biochemists.  My  degree  is  a  technical  one. 

A  lot  of  what  was  happening  here  today  with  respect  to  OS  HA 
and  EPA  was  of  interest  to  me.  I  established  my  company  28  years 
ago  with  my  wife  and  one  other  employee.  We  now  employ  350  per- 
sons. 

We  sometimes  refer  to  our  company  as  the  free  enterprise  re- 
sponse to  a  high-tech  information  society.  We  are  a  truly  innovative 
company,  not  just  in  our  scientific  endeavors  but  also  in  our  busi- 
ness philosophy. 

To  illustrate  our  progressive  thrust  we  have  been  providing  af- 
fordable onsite  child  care  for  the  past  3  years  available  to  our  em- 
ployees and  to  our  community. 

On  the  subcommittee  of  government-imposed  paperwork,  I  think 
we  can  contribute  to  your  understanding  of  the  burden  being  car- 
ried by  small  businesses.  I  want  to  make  the  point  that  wherein 
such  burden  represents  an  overkill  in  serving  the  basic  purpose  of 
a  statute  of  regulation,  we  are  forced  to  expend  resources  that 
could  otherwise  be  allocated  productively. 

Such  overkills  bear  directly  on  competitiveness.  We  have  a  sci- 
entific staff  of  which  I  am  proud.  Equally  important  has  been  the 
development  of  a  professional  management  team  to  lead  our  in- 
creasingly complex  organization  made  more  complex  partly  because 
of  our  growth,  but  also  because  of  the  ever-increasing  government 
regulations  which  require  more  and  more  paperwork. 

Carol  Miller,  by  reason  of  her  function  in  managing  human  re- 
source and  legal  matters  for  our  company,  is  at  the  very  eye  of  our 
paperwork  hurricane.  While  keeping  abreast  of  our  paperwork  re- 
quirements, she  leads  one  of  the  most  progressive  human  resource 
efforts  to  be  found  in  a  business  anywhere. 
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Not  only  am  I  proud  to  claim  her  as  one  of  our  vice  presidents 
but  also  as  a  daughter. 

Before  she  makes  her  presentation  I  wish  to  comment  generally 
on  the  working  draft,  the  subject  of  these  hearings.  As  you  are 
aware,  a  draft  of  the  bill  has  been  available  for  only  a  few  days. 
Thus  our  analysis  is  not  indepth. 

I  do  perceive,  however,  that  the  authors  of  the  working  draft 
have  the  purpose  of  redirecting  the  mission  of  OIRA  and  in  the 
process  gut  it  of  its  regulatory  oversight  authority.  If  such  is  really 
the  case,  I  must  object  vigorously. 

Carol  will  continue  with  the  presentation. 

Ms.  Miller.  Thank  you  for  the  opportunity  to  speak  to  you 
today.  I  appreciate  the  fact  that  this  committee  is  willing  to  look 
at  the  paperwork  burden  as  it  affects  the  viability  of  small  busi- 
ness. I  want  to  go  on  record  at  the  outset  as  strongly  supporting 
the  reauthorization  and  strengthening  of  the  Paperwork  Reduction 
Act. 

As  the  daughter  of  the  company's  founder  and  president,  I  lit- 
erally grew  up  with  the  business,  holding  part-time  jobs  in  high 
school  and  starting  full  time  after  completing  college  in  1981. 

As  in  any  small  business,  there  isn't  a  vice  president  for  every 
area,  so  in  addition  to  my  human  resource  responsibilities,  I  also 
manage  the  legal  affairs  of  the  company.  This  includes  supervising 
an  in-house  contract  specialist,  who  works  full  time  to  ensure  com- 
pliance with  paperwork  requirements,  as  well  as  coordinating  the 
varied  activities  of  our  corporate  counsel. 

My  purpose  today  is  to  give  you  a  feel  for  the  paperwork  burden 
carried  by  a  typical  small  business.  There  are  paperwork  burdens 
connected  with  almost  every  aspect  of  our  business,  but  we  have 
chosen  to  overview  four  areas. 

I  will  deal  with  three: 

Section  89/ERISA  compliance,  affirmative  action  requirements 
and  procurement  contracting  complexities. 

Dr.  Hess  will  describe  the  regulatory  burden  carried  by  our  lab- 
oratory staff  in  qualifying  itself  to  provide  services  in  the  environ- 
mental field. 

As  standard  practice,  our  company  monitors  new  legislation  and 
requirements  carefully.  When  we  learned  that  section  89  was  to  be 
implemented  on  January  1,  1989,  we  took  this  seriously  and  took 
all  necessary  steps  to  be  in  full  compliance.  We  incurred  major  in- 
ternal and  external  expenses  in  order  to  comply  by  that  date. 

Simply  documenting  that  employees  know  all  the  benefits  falling 
under  section  89  and  ERISA  added  43  additional  pages  to  our  per- 
sonnel manual  this  year.  Now  that  we  have  made  the  investment, 
it  seems  that  section  89  will  have  to  be  redone,  which  will  cost  us 
a  lot  more. 

Section  89  was  complicated  enough  to  apply  to  one  business,  but 
when  we  were  working  to  comply,  we  also  had  one  joint  venture 
and  were  in  the  process  of  establishing  another. 

These  joint  ventures  fall  under  the  "affiliated  services"  group  re- 
quirements. The  equivalency  tests  were  so  complicated  to  carry  out 
that  we  were  forced  to  have  monolithic  benefit  practices  for  all 
three. 
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This  doesn't  make  sense  because  situations  differ  in  Lancaster, 
Salt  Lake  City,  and  Houston  where  the  ventures  are  located. 

Headaches  included  having  our  Pennsylvania-based  insurance 
company  extend  services  to  distant  sites  because  local  insurance 
companies  did  not  offer  similar  packages. 

ERISA  also  incorporates  some  of  the  same  affiliated  service 
group  rules.  Lancaster  Laboratories  worked  for  years  to  develop 
the  financial  health  that  allowed  us  to  introduce  a  401(k)  plan  with 
liberal  benefits  and  profitsharing. 

Now  we  are  required  to  give  benefits  to  employees  of  our  startup 
companies  that  have  yet  to  make  a  profit.  What  does  this  do  to  em- 
ployee morale? 

Affirmative  action.  As  an  employer  with  more  than  50  employees 
and  a  Government  contract  over  $50,000,  we  are  required  to  have 
a  formal  affirmative  action  plan  in  place  under  the  Office  of  Fed- 
eral Contract  Compliance  Program.  In  1988,  we  expended  approxi- 
mately 600  hours  of  staff  time  preparing  and  facilitating  an  audit 
at  a  cost  of  more  than  $8,500. 

The  total  paperwork  package  weighed  in  excess  of  50  pounds.  I 
have  brought  about  one-tenth  of  it  with  me. 

In  Washington  this  may  not  seem  like  a  lot.  In  the  human  re- 
sources department  of  a  small  company  it  is  a  lot. 

Our  experience  with  this  process  was  extremely  negative.  We 
pride  ourselves  in  applying  trie  spirit  as  well  as  trie  letter  of  the 
law  in  our  equal  opportunity  efforts  and  have  worked  with  human 
service  agencies  in  our  area  to  recruit  and  train  minority  and  dis- 
advantaged workers. 

The  auditor  was  not  at  all  interested  in  good  faith  efforts,  but  ex- 
tremely interested  in  nitpicking.  For  example,  we  followed  the  de- 
partment's written  regulations  which  are  112  pages  and  typed  a 
list  of  employees  beginning  with  the  lowest  paid  and  moving  to  the 
highest.  Our  auditor  preferred  the  reverse  order — listing  highest 
paid  first — which  necessitated  staff  working  overtime  to  retype  a 
50-page  report. 

Another  horror  story:  We  were  asked  to  determine  the  availabil- 
ity of  minorities  within  areas  in  which  we  recruit  to  match  those 
percentages  in  our  work  force.  Our  contacts  with  41  recruiting 
sources — including  votech  schools,  business  schools  and  science  de- 
partments in  colleges — verified  that  getting  that  information  is  all 
but  impossible  as  such  records  are  seldom  available. 

To  add  insult  to  injury  certain  indiscretions  of  the  auditor  came 
to  light  after  the  visit  and  we  are  now  engaged  in  a  complex  legal/ 
paperwork  process  to  protect  ourselves  and  employees  from  retribu- 
tion by  the  department. 

The  auditor  informed  our  employee  that  he  was  divorced,  that  he 
gets  to  Lancaster  from  time  to  time,  and  that  he  needed  her  per- 
sonal address  and  telephone  number  so  he  could  "keep  in  touch." 

The  employee,  believing  that  not  answering  all  his  questions 
would  reflect  negatively  on  Lancaster  Laboratories,  supplied  the  in- 
formation requested.  She  emerged  from  the  interview  confused, 
then  dismayed  and  embarrassed  by  having  responded  with  inno- 
cence to  a  personal  line  of  probing. 

Another  employee  became  distraught  following  her  interview, 
and  remained  so  on  through  the  weekend.  We  have  now  learned 
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that  when  she  began  to  speak  positively  about  the  company's  em- 
ployment policies  and  practices,  the  auditor  switched  from  speak- 
ing English  to  Spanish,  despite  her  fluent  ability  with  English. 

She  had — and  still  has — the  distinct  impression  that  the  switch 
was  a  ploy  to  dig  for,  if  not  encourage,  negatives  about  her  cowork- 
ers, supervisor  and  company. 

We  have  since  day  one,  had  the  policy  of  equal  opportunity  em- 
ployment for  our  employees.  We  don't  need  OFCCP  giving  us  112 
pages  of  documents  to  snow  that  we  will  comply  with  that. 

Listening  to  the  previous  panel,  one  would  get  the  feeling  that 
no  new  OSHA  regulations  ever  get  through  OMB.  I  just  received 
a  quarterly  update  from  OSHA  and  it  was  about  one-half  inch 
thick. 

Something  is  getting  through  OMB.  We  have  one  full-time  direc- 
tor, an  industrial  hygienist  to  be  sure  our  workplace  is  safe  for  all 
employees. 

We  monitor  our  employees  through  yearly  physicals.  When  it 
comes  to  the  right  to  know  training,  we  are  required  to  train  and 
document  that  we  have  trained  our  professional  chemists  about  the 
chemicals  they  are  working  with,  something  they  learn  in  freshman 
chemistry. 

We  feel  it  is  to  the  advantage  of  small  business  and  the  Federal 
Government  to  make  it  possible  to  contract  with  small  business, 
but  the  complexity  of  paperwork  is  overwhelming  at  times.  In  our 
small  business,  we  are  forced  to  have  one  full-time  contract  special- 
ist on  staff  simply  to  deal  with  legal  aspects  of  these  complexities. 

First  of  all,  the  terms  of  the  contract  are  contained  in  multiple 
pages  of  boilerplate.  They  often  commit  us  to  conditions  that  are 
bone-chilling  and  for  which  small  businesses  can  ill  afford  the  risks 
entailed.  At  times  we  are  forced  to  sign  the  contract  and  pray  that 
nothing  goes  wrong. 

In  some  contracts,  that  is,  U.S.  Army,  Aberdeen,  the  bid  requires 
us  to  offer  our  basis  for  establishing  the  bid  price  including  sala- 
ries, cost  of  overhead,  et  cetera.  In  offering  a  bid,  we  also  agree  to 
have  a  Government  auditor  go  through  our  books.  Beside  the  head- 
ache, we  are  concerned  that  that  auditor  may  be  working  for  our 
competitor  next  month. 

Outside  of  the  context  of  this  testimony  are  the  contractual 
agreements  we  make  with  vendors  and  clients.  They  have  become 
overly  burdensome  and  complicated  but  impossible  to  avoid  as  each 
party  attempts  to  shift  liability.  They  can  be  directly  traced  to  the 
increasingly  litigious  environment  in  which  we  operate.  Tort  re- 
form, the  No.  1  small  business  issue  of  the  1986  White  House  Con- 
ference on  Small  Business,  is  an  area  in  which  we  need  help. 

Before  leaving  the  subject  of  procurement,  I  would  like  to  com- 
ment on  the  subject  of  "Procurement  Integrity"  as  discussed  in  our 
paper.  We  would  only  underscore  here  that  we  support  the  con- 
cepts, but  feel  that  the  agency's  estimate  of  the  paperwork  burden 
is  not  realistic. 

Let's  be  candid  about  this  situation.  A  lot  of  blame  is  being  di- 
rected toward  OIRA  as  a  roadblock  to  implementation  of  regula- 
tions. If  agencies  would  stop  playing  games  with  the  system — that 
is,  writing  unwieldy  regulations,  then  making  unrealistically  low 
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estimates  as  to  compliance  time — perhaps  the  processing  by  OIRA 
would  be  more  timely. 

Dr.  Hess.  It  may  surprise  you  to  know  that  no  common  system 
exists  that  permits  a  prospective  client  of  mine  to  determine 
whether  or  not  our  analytical  data  are  trustworthy.  The  Safe 
Drinking  Water  Act  of  the  early  1970's  gave  general  guidelines  for 
qualifying — accrediting — laboratories  for  environmental  testing  and 
then  passed  that  responsibility  on  to  each  State  as  part  of  the 
whole  primacy  package. 

Guess  what  happened?  Each  State  did  its  own  thing  and  each 
thinks  its  program  is  better  than  its  neighboring  State  so  that  few 
grant  reciprocity. 

Thus,  in  order  to  do  business  in  a  number  of  States,  we  must  un- 
dergo separate  duplicative  accreditations.  Indeed,  the  paperwork 
accumulates  because  of  a  misguided  Federal  policy.  But  that  is  just 
the  beginning. 

Such  accreditations  only  cover  drinking  water.  Therefore,  when 
EPA  needed  to  qualify  laboratories  for  hazardous  waste  analyses 
for  Superfund,  it  started  from  scratch.  Time  does  not  permit  a  full 
description  of  the  contract  laboratory  program  [CLP]. 

Suffice  it  to  say  that  it  is  not  an  accreditation  program;  it  simply 
qualifies  government  contractors,  but  yet  it  is.  In  the  absence  of 
any  other  program,  it  is  considered  by  our  private  clients  as  de 
facto  accreditation. 

Thus,  CLP  contracts  are  sought,  not  for  profit  since  most  are  bid 
below  cost,  but  for  credibility  in  the  commercial  marketplace.  It  is 
not  unusual  for  a  CLP  lab  report  to  have  100  to  300  pages  of  sup- 
porting paperwork,  even  up  to  3,000  pages,  to  what  would  other- 
wise be  a  2-page  report,  and  then  to  receive  only  partial  payment 
for  services  rendered  because  of  trivial  deviations  in  the  dotting  of 
i's  or  the  crossing  of  t's.  The  laboratory  can't  bolt  the  system  be- 
cause its  national  reputation  depends  on  its  CLP  status. 

We  presently  have  five  full-time  persons  working  in  a  large  lab 
that  has  been  converted  to  a  paper  factory  to  generate  data  pack- 
ages. These  are  now  being  required  by  several  States  and  many 
commercial  clients  because  of  EPA's  setting  the  standard. 

The  sad  part  of  this  whole  process  is  that  a  well-run  laboratory 
with  a  good  QC/QA  system  in  place  does  collect  such  supporting 
documentation  and  archives  it,  so  that  data  verification  can  always 
be  done  if  in  rare  cases  such  is  necessary. 

Our  company  and  our  trade  association,  the  American  Counsel  of 
Independent  Laboratories,  has  worked  for  years  to  promote  a  na- 
tionally recognized  laboratory  accreditation  system  that  would  be 
technically  sound  sans  the  mountains  of  paperwork.  The  current 
issue  of  Environmental  Lab  contains  seven  papers  on  the  lab  ac- 
creditation issue,  and  I  would  like  to  submit  copies  of  these  papers 
to  be  entered  into  the  record.  I  have  photocopies  of  those  seven  pa- 
pers. 

I  want  to  refer  briefly  to  another  environmental  issue  which  does 
not  impact  Lancaster  Laboratories  but  is  directly  impacting  small 
manufacturers.  It  centers  in  title  III  of  the  SARA  Act  of  1986.  Sec- 
tion 313  of  title  III  deals  with  "Toxics  Release  Inventory  Report- 

•    _  n 
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I  have  a  set  of  forms  here  I  would  challenge  you  to  understand 
easily.  Conceptually  it  is  fine.  It  requires  that  a  user  of  any  toxic 
chemical  provide  an  accounting  of  what  happens  to  it  after  it  comes 
into  his  possession.  But  as  I  sat  in  a  group  of  major  manufacturers 
and  observed  the  confusion  in  their  minds  as  to  what  was  expected, 
I  had  to  empathize  with  the  small  business  person  who  lacks  in- 
house  technical  and/or  legal  expertise. 

I  might  indicate  that  one  of  the  chemicals  put  on  that  list  ini- 
tially, and  has  now  been  removed,  is  sodium  sulphate.  Half  of  the 
reporting  being  done  was  done  on  an  innocuous  chemical  and  it  has 
taken  a  year  to  get  that  thing  off  the  list  so  people  don't  have  to 
report  it. 

I  would  like  to  conclude  by  emphasizing  the  bulleted  points  made 
in  the  summary  section  of  our  formal  testimony — page  15 — and  to 
add  one  personal  observation:  We  are  not  here  today  to  plead  for 
release  from  our  adherence  to  responsible  business  practices. 

Nondiscrimination  in  all  areas  of  employment,  procurement  in- 
tegrity, environmental  stewardship,  are  all  responsibilities  which 
need  to  be  carried  by  those  who  would  lead  a  business.  What 
frightens  and  frustrates  is  what  legislators  and  regulatory  bureau- 
crats do  to  these  concepts  by  the  time  they  become  regulations  and 
we  encounter  them.  The  office  within  OMB  is  our  only  advocate 
right  now  to  keep  from  being  overrun  by  them. 

I  would  plead  with  you  as  legislators  to  think  of  the  implementa- 
tion burden  on  those  being  regulated  as  new  legislation  is  being 
formulated.  Ask  yourself  the  question,  are  there  more  straight- 
forward means  of  accomplishing  the  same  purpose? 

For  example,  the  targeted  jobs  tax  credit  provides  incentives  to 
hire  minorities  while  the  affirmative  action  program  delivers  a  dou- 
ble whammy.  Violation  of  the  regulations  leads  to  punitive  action 
whether  such  noncompliance  was  deliberate  or  simply  because  of 
an  inability  to  understand  the  regulatory  complexity. 

If  I  can  have  another  minute,  I  would  like  to  reflect  on  some  of 
the  testimony  given  today.  It  has  been  a  long  day,  but  I  found  it 
very  amusing. 

I  heard  Government  agencies  doing  a  lot  of  whining  about  having 
to  respond  to  the  bureaucratic  overkill  of  OIRA.  I  simply  say,  what 
is  good  for  the  goose  is  good  for  the  gander,  because  those  of  us  in 
the  private  sector  have  101  regulatory  agencies  that  are  bearing 
down  on  us  all  the  time.  All  the  observations  and  the  complaining 
that  we  do  doesn't  seem  to  be  heard  very  clearly  in  Washington. 

I  would  like  to  remind  you  that  the  business  community,  much 
of  which  is  small  business,  is  after  all  the  economic  engine  that 
drives  this  country.  We  are  living  in  the  heartland  of  America 
where  jobs  are  being  created,  people  are  collecting  paychecks  and 
goods  and  services  are  being  produced.  We  have  not  1  but  101  or 
1,001  regulatory  agencies.  We  are  supposed  to  be  just  taking  that 
and  enduring  it  quietly. 

Some  of  the  witnesses  this  morning  referred  to  a  battle  going  on 
between  the  legislative  branch  and  the  executive,  that  the  execu- 
tive branch  had  this  informal  veto  power.  I  think  most  of  the  legis- 
lation that  is  passed  is  passed  with  the  President's  signature.  A 
small  amount  may  be  overriding  his  veto. 
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Therefore,  the  executive  branch  has  a  stake  in  legislation  as  well, 
it  has  a  right  to  see  that  the  purposes  are  being  carried  out  without 
a  regulatory  overkill. 

I  have  heard  a  lot  today  about  supposed  abuses  by  OMB  of  their 
power  and  everything  like  that.  About  the  only  thing  I  would  say 
if  such  abuses  do  exist,  let's  ferret  them  out  and  correct  them.  Let's 
not  throw  the  baby  out  with  the  bath  water. 

We  in  the  business  community  need  very  badly  the  protection  of 
the  Paperwork  Reduction  Act  and  we  think  that  it  needs  to  be  ex- 
tended. We  think  it  needs  to  be  strengthened. 

Committee  note. — To  reduce  publication  costs,  the  committee  has 
omitted  from  this  transcript  the  following  attachment  to  Dr.  Hess' 
written  statement:  Seven  papers  on  the  lab  accreditation  issue  pub- 
lished in  "Environmental  Lab,"  July,  1989.  The  omitted  material  is 
available  for  review  in  the  committee's  office.] 

[The  prepared  statement  of  Ms.  Miller  and  Dr.  Hess  follow:] 
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Statement 
of  the 
U.S.  Chamber 
of  Commerce 


on:  Reauthorization  of  the  Paperwork 
Reduction  Act 

to:  Subcommittee  on  Legislation  and  National 
Security  of  the  House  Committee  on 
Government  Operations 

by:  Carol  Miller  and  Dr.  Earl  H.  Hess 

date:  July  27,  1989 


to  advance  human  progress  through  an  economic, 
cial  system  based  on  individual  freedom, 
itiative.  opportunity  and  responsibility. 
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The  U.S.  Chamber  of  Commerce  is  the  world's  largest  federation  of 
business  companies  and  associations  and  is  the  principal  spokesman 
for  the  American  business  community.  It  represents  nearly  180,000 
businesses  and  organizations,  such  as  local/state  chambers  of 
commerce  and  trade/professional  associations. 

More  than  93  percent  of  the  Chamber's  members  are  small  business 
firms  with  fewer  than  100  employees,  45  percent  with  fewer  than  10 
employees.  Yet,  virtually  all  of  the  nation's  largest  companies  are 
also  active  members.  We  are  particularly  cognizant  of  the  problems 
of  smaller  businesses,  as  well  as  issues  facing  the  business 
community  at  large. 

Besides  representing  a  cross  section  of  the  American  business 
community  in  terms  of  number  of  employees,  the  Chamber  represents  a 
wide  management  spectrum  by  type  of  business  and  location.  Each 
major  classification  of  American  business — manufacturing,  retailing, 
services,  construction,  wholesaling,  and  finance — numbers  more  than 
10,000  members.  Yet  no  one  group  constitutes  as  much  as  32  percent 
of  the  total  membership.  Further,  the  Chamber  has  substantial 
membership  in  all  50  states. 

The  Chamber's  international  reach  is  substantial  as  well.  It 
believes  that  global  interdependence  provides  an  opportunity,  not  a 
threat.  In  addition  to  the  59  American  Chambers  of  Commerce  Abroad, 
an  increasing  number  of  members  are  engaged  in  the  export  and  import 
of  both  goods  and  services  and  have  ongoing  investment  activities. 
The  Chamber  favors  strengthened  international  competitiveness  and 
opposes  artificial  U.S.  and  foreign  barriers  to  international 
business. 

Positions  on  national  issues  are  developed  by  a  cross  section  of  its 
members  serving  on  committees,  subcommittees  and  task  forces. 
Currently,  some  1,800  business  people  participate  in  this  process. 
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STATEMENT 
on 

REAUTHORIZATION  OF  THE  PAPERWORK  REDUCTION  ACT 
before  the 

SUBCOMMITTEE  ON  LEGISLATION  AND  NATIONAL  SECURITY 
of  the 

HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 
for  the 
U.S.  CHAMBER  OF  COMMERCE 

by 

Carol  Miller 
and 

Dr.  Earl  H.  Hess 
July  27,  1989 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Carol  Miller,  Vice 
President  and  Director  of  Human  Resources  for  Lancaster  Laboratories,  Inc. 
located  in  Lancaster,  Pennsylvania.    My  company  is  an  independent  laboratory 
providing  chemical  and  biological  services  to  a  wide  range  of  clients  in  the 
food,  environmental,  and  pharmaceutical  areas.    I  am  here  today  testifying  on 
behalf  of  the  U.S.  Chamber  of  Commerce,  the  world's  largest  federation  of 
businesses,  chambers  of  commerce,  and  trade  and  professional  associations. 
Accompanying  me  is  Dr.  Earl  H.  Hess,  the  President  and  founder  of  Lancaster 
Laboratories,  Inc.    He  is  a  member  of  the  Board  of  Directors  of  the  U.S. 
Chamber  of  Commerce,  Chairman  of  the  Legislative  Policy  Committee  of  its  Small 
Business  Council,  and  Chairman  of  its  Committee  on  Environment.    The  Chamber 
is  pleased  to  present  its  views  on  this  most  critical  issue. 

The  Chamber  supported  the  Paperwork  Reduction  Act  (PRA)  when  it  first 
was  passed  in  1980  and  supported  reauthorization  in  1986.    We  strongly 
recommend  the  reauthorization  of  the  PRA  this  year.    The  Chamber  also  supports 
this  Subcommittee's  efforts  to  eliminate  excessive  and  duplicative  paperwork 
burdens. 

Congress  passed  the  PRA  in  December  1980,  extensively  amending  the 
1942  Federal  Reports  Act  in  a  major  effort  to  reduce  federal  paperwork  burdens 
by  focusing  oversight  of  agencies'  paperwork  requirements  in  one  place,  the 
Office  of  Management  and  Budget  (0MB).    The  PRA  created  the  Office  of 
Information  and  Regulatory  Affairs  (OIRA)  within  0MB  to  implement  the  Act. 
The  Director  of  0MB  is  empowered  to  review  all  federal  agency  paperwork 
burdens  and  assign  an  0MB  "control  number"  to  each  approved  requirement. 
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The  new  law  set  specific  paperwork  reduction  percentages  and 
established  a  mechanism  to  allow  for  greater  public  participation  in  the 
process  of  making  information  collection  or  paperwork  policy.    Under  the 
"Public  Protection"  provision  of  the  PRA,  no  one  can  be  punished  for  failure 
to  comply  with  an  "information  collection  request  subject  to  the  Act"  that  has 
not  been  approved  by  0MB  and  assigned  a  control  number.    0MB  also  was  required 
to  implement  a  Federal  Information  Locator  System  (FILS)  within  one  year  to 
provide  a  complete  Inventory  of  all  information  requirements  and,  therefore, 
eliminate  all  duplicative  requirements. 

The  preamble  to  the  PRA  specifically  identifies  small  business  as  one 
of  the  principal  beneficiaries  of  the  Act,  which  was  adopted  by  the  same 
Congress  that  enacted  the  Regulatory  Flexibility  Act  (RFA)  of  1980  only  two 
months  earlier.    Congress  believed  that  these  two  laws,  in  conjunction  with  a 
third  law  passed  the  same  year  --  the  Equal  Access  to  Justice  Act  —  would 
provide  an  integrated  approach  to  providing  broad  regulatory  relief  for  the 
nation's  small  businesses. 

Executive  Order  12291,  promulgated  in  January  1981,  established 
deregulation  as  a  top  Reagan  Administration  priority,  making  "cost/benefit" 
analyses  material  to  regulatory  reviews  and  imposing  the  responsibility  for 
reviews  on  the  OIRA.    Consequently,  OIRA  published  in  1983  its  first 
regulation  under  the  PRA.    While  far-reaching,  this  implementing  regulation 
did  not  eliminate  all  the  small  business  paperwork  burdens  originally 
anticipated. 

Cost/benefit  analyses  of  regi latory  requirements  are  permitted  by  a 
number  of  statutes  imposing  regulatory  burdens  on  the  jublic  and  are 
encouraged  by  Executive  Order  12291.    However,  this  approach  usually  has  not 
been  applied  to  paperwork  requirements.    Many  small  businesses  believe  that 
the  burden  of  paperwork  compliance  bears  no  real  relationship  to  the  perceived 
public  benefit.    Thus,  before  paperwork  burdens  are  imposed,  agencies  should 
be  required  to  determine  the  complete  cost  of  these  requirements  on  small 
business  and  to  weigh  the  burdens  against  the  expected  benefit.    If  the  burden 
outweighs  the  benefit,  the  information  collection  should  not  be  permitted. 
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Durlng  1988,  OMB  estimated  that  1.8  billion  hours  of  public  time  were 
spent  in  satisfying  the  demands  of  federal  agencies  for  information.  However, 
an  independent  study  commissioned  by  the  Internal  Revenue  Service  (IRS) 
indicates  that  the  public  actually  spent  well  over  5  billion  hours  on  IRS 
forms  alone.    Of  the  total  burden,  more  than  50  percent  was  imposed  on 
businesses.    While  efforts  to  reduce  the  overall  burden  have  been  partially 
successful,  business' s  share  of  the  burden  has  increased  significantly  over 
the  past  few  years. 

The  federal  government  regulates  many  aspects  of  business.  For 
example,  there  is  price  regulation  for  transportation,  dairy  production,  and 
long  distance  telephone  service,  as  well  as  the  setting  of  safety  standards  in 
the  workplace  and  for  hazardous  waste  disposal.    These  industries  often  are 
regulated  by  state  or  local  governments  as  well. 

According  to  the  Small  Business  Administration,  in  1988  the  cost  of 
economic  regulation  was  estimated  to  be  $50  billion,  and  the  cost  of  federal 
paperwork  was  approximately  $100  billion.    These  burdens  do  not  fall  equally 
on  all  businesses:    the  proportionate  cost  of  regulatory  compliance  for  small 
firms  is  almost  three  times  that  for  large  firms. 

Many  companies  have  been  forced  to  hire  employees  solely  for  the 

purpose  of  complying  with  federal  paperwork  and  recordkeeping  requirements; 

these  additional  employees  add  significantly  to  the  costs  of  goods  and 

services.    Parenthetically,  the  result  often  is  higher,  less  competitively 
priced  U.S. -produced  products. 

To  further  address  this  critical  problem,  Congress  also  enacted  the 
RFA  to  ensure  that  federal  regulations  do  not  unnecessarily  or 
disproportionately  burden  small  businesses.    The  law  explicitly  recognizes 
that  the  size  of  a  business,  unit  of  government,  or  nonprofit  organization 
frequently  has  a  bearing  on  its  ability  to  comply  with  a  federal  regulation. 

The  RFA  mandates  that  the  federal  government  review  all  regulations  on 
which  public  comment  is  required  by  the  Administrative  Procedure  Act,  section 
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553(b),  or  any  other  law  to  determine  whether  maximum  flexibility  is  being 
provided  to  accommodate  the  unique  needs  of  small  businesses.    An  "initial 
regulatory  flexibility  analysis"  is  required  to  identify:    (1)  the  reasons 
that  the  agency  is  considering  action;  (2)  the  objectives  and  legal  bases  for 
the  proposed  rule;  (3)  the  kind  and  number  of  small  entities  to  which  the 
proposed  rule  will  apply;  (4)  the  projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the  proposed  rule;  and  (5)  all  federal  rules 
that  may  duplicate  or  conflict  with  the  proposed  rule. 

If  the  promulgating  agency  certifies  that  the  rule  does  not  exert  a 
"significant  full  impact  on  a  substantial  number  of  small  entities,"  a  full 
regulatory  flexibility  analysis  is  not  required.  However,  the  agency  still 
must  perform  some  regulatory  analysis  to  make  such  a  determination. 

For  all  final  rules,  the  RFA  requires  agencies  to  publish  a  "final 
regulatory  flexibility  analysis"  to:    (1)  summarize  the  issues  raised  by  the 
public  comments;  (2)  summarize  the  agency's  assessment  of  those  comments; 

(3)  state  any  changes  made  in  the  proposed  rule  as  a  result  of  those  comments; 

(4)  describe  each  significant  alternative  to  the  rule  consistent  with  the 
regulatory  objectives;  and  (5)  state  the  reason  that  each  alternative  was 
rejected. 

There  is  no  separite  judicial  review  for  agency  certifications  or 
regulatory  flexibility  an.lyses.    Intermediate  review  of  any  regulatory 
flexibility  action  is  proribited.    However,  it  was  the  explicit  intent  of 
Congress  that  courts  may  review  final  regulations  and  that  if  an  agency  failed 
to  perform  a  regulatory  flexibility  analysis  or  did  an  incomplete  analysis, 
the  court  might  then  find  that  the  rule  was  arbitrary  and  capricious.  While 
the  option  of  judicial  review  exists,  this  process  is  always  time-consuming 
and  very  costly. 

To  illustrate  the  magnitude  of  the  problem  that  small  businesses  face 
in  complying  with  paperwork  and  regulatory  requests,  I  will  highlight  several 
specific  areas  that  impose  unnecessary  burdens  on  my  company.    These  examples 
demonstrate  the  cumulative  effect  of  regulatory  and  paperwork  burdens  on 
different  functions  of  the  same  business. 
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SectiQn  89 

As  standard  practice,  our  company  carefully  monitors  new  legislation 
and  resulting  requirements.    Lancaster  Laboratories  learned  that  Section  89, 
which  requires  employers  to  conduct  a  complicated  series  of  tests  to  prove 
that  their  health  and  other  benefits  plans  do  not  discriminate  in  favor  of 
highly  compensated  employees,  was  to  be  implemented  on  January  1,  1989.  We 
viewed  this  seriously  and  took  all  necessary  steps  to  be  in  full  compliance. 
Our  company  incurred  significant  internal  and  external  expenses  in  order  to 
have  our  documents  in  compliance  by  that  date.    Now  that  we  have  incurred  the 
cost,  it  appears  that  Congress  recognizes  how  extreme  Section  89  regulations 
are  and  that  they  should  be  changed.    Nevertheless,  to  comply  with  this  change 
will  cost  us  additional  dollars. 

While  Section  89  is  extremely  complicated  to  apply  to  a  single 
business,  Lancaster  Laboratories  also  is  engaged  in  one  joint  venture  and  is 
in  the  process  of  establishing  another.    These  joint  ventures  fall  under  the 
"affiliated  services"  group  requirements.    The  equivalency  tests  are  so 
complicated  to  conduct  that  our  company  must  have  one  benefit  practices  system 
for  all  three.    This  is  senseless  because  living  situations  differ  in 
Lancaster,  Salt  Lake  City,  and  Houston  where  the  ventures  are  located. 
Burdens  include  having  our  Pennsylvania-based  insurance  company  extend 
services  to  each  site  because  local  insurance  companies  do  not  offer  similar 
packages. 

The  Employee  Retirement  Income  Security  Act  of  1974  (ERISA)  also 
incorporated  some  of  the  same  affiliated  service  group  rules.  Lancaster 
Laboratories  worked  for  years  to  develop  the  financial  stability  to  introduce 
a  401 (k)  plan  with  liberal  benefits  and  profit-sharing.    Now  we  are  required 
to  offer  the  same  benefits  to  employees  of  our  start-up  companies,  which  have 
yet  to  make  a  profit.    This  has  an  adverse  effect  on  employee  morale. 

Documenting  that  employees  know  all  the  benefits  falling  under  Section 
89  and  ERISA  added  43  pages  to  our  Personnel  Manual  this  year. 
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In  the  PRA  clearance  filing  with  0MB,  the  IRS  estimated  an  average  of 
10  to  12  hours  per  company  to  comply  with  Section  89.    This  estimate  does  not 
cover  even  the  minimum  number  of  hours  required  by  the  very  smallest 
employer.    In  addition  to  this  unrealistic  time  estimate  for  comprehending  the 
law,  gathering  data,  and  conducting  tests,  there  are  time  burdens  for 
collecting  sworn  statements  from  employees  who  have  other  medical  coverage  and 
for  collecting  information  on  former  employees. 

The  complexity  of  the  tests  imposed  by  Section  89  and  the  44  Federal 
Register  pages  of  regulations  that  go  with  it  is  out  of  proportion  to  the 
legislation's  stated  goals.    Other  Chamber  members  have  told  us  that  Section 
89  is  the  most  "time-consuming,  paper-producing  nightmare"  that  they  have  ever 
seen.    As  one  member  wrote,  "When  you  add  Section  89  to  the  requirements  of 
the  Immigration  Reform  Act,  Consolidated  Omnibus  Budget  Reconciliation  Act, 
health  and  safety  regulations,  affirmative  action  plans,  etc.,  believe  me,  I 
am  developing  a  mountain  of  paper." 

Affirmative  Action 

As  an  employer  with  more  than  50  employees  and  a  government  contract 
of  more  than  $50,000,  Lancaster  Laboratories  is  subject  to  an  Affirmative 
Action  Audit  under  the  Office  of  Federal  Contract  Compliance  Program.    In  1988 
we  expended  approximately  600  hours  of  staff  time,  at  a  cost  of  more  than 
$8,500,  preparing  and  facilitating  this  process.    Incidentally,  the  final 
paperwork  package  weighed  l:t  pounds. 

Our  experience  with  ^:h1s  process  was  extremely  negative.    We  pride 
ourselves  oi  applying  the  spirit  as  well  as  the  letter  of  the  law  in  our  equal 
opportunity  efforts  and  have  worked  with  social  service  agencies  in  our  area 
to  recruit  and  train  minority  and  disadvantaged  workers.    The  government 
auditor  was  not  at  all  interested  1n  good  faith  efforts  but  extremely 
interested  in  "nit-picking."    For  example,  we  followed  the  department's 
written  regulations  and  typed  a  list  of  employees  beginning  with  the  lowest 
paid  and  moving  to  the  highest  paid.    Our  auditor  preferred  the  reverse  order 
(listing  highest  paid  first),  which  necessitated  staff's  working  overtime. 
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In  another  example,  Lancaster  Laboratories  was  asked  to  determine  the 
availability  of  minorities  within  areas  in  which  we  recruit  to  match  those 
percentages  in  our  work  force.    Obtaining  that  information  is  all  but 
impossible,  as  our  contacts  with  41  recruiting  sources,  including 
vocational-technical  schools,  business  schools,  and  science  departments  in 
colleges,  demonstrated. 

It  is  to  the  advantage  of  small  business  and  the  federal  government  to 
create  contractual  relations  between  the  two.    Unfortunately,  the  complexity 
of  paperwork  is  often  overwhelming.    In  our  small  business,  we  are  forced  to 
have  one  full-time  staff  contract  specialist  simply  to  work  with  legal  aspects 
of  this  complexity. 

Procurement 

Two  specific  examples  where  businesses  Incur  extraordinary  paperwork 
burdens  in  the  federal  procurement  process  are  regulations  involving  technical 
data  rights  and  procurement  integrity.    While  there  are  numerous  other 
possible  examples,  these  two  are  characteristic. 

Technical  Data  Rights 

The  Department  of  Defense  (DOD)  interim  rule  on  "Patents,  Data,  and 
Copyrights"  has  been  revised  several  times  over  the  past  few  years.  Although 
this  rule  does  not  affect  Lancaster  Laboratories  directly,  I  will  describe 
briefly  a  portion  of  the  history  of  this  rule. 

DOD  requested  clearance  of  its  April  1,  1988  version  of  the  rule  but 
was  advised  by  OIRA  that  pursuant  to  the  PRA,  any  information  collection 
requirements  contained  in  the  interim  rule  that  went  beyond  those  already 
approved  for  collection  under  0MB  control  number  0704-0240  could  not  be  put 
into  effect  absent  0MB  approval.    On  October  17,  1988,  DOD  submitted  to  0MB  a 
request  to  (1)  withdraw  its  April  1,  1988  information  collection  submission 
and  (2)  obtain  an  emergency  clearance  for  the  information  collection 
requirements  contained  in  a  new  version  of  the  interim  regulation. 
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OMB  subsequently  advised  DOD  that  because  there  was  no  clearance  on 
its  April  1988  version  of  the  interim  rule,  none  of  its  requirements  could  be 
put  into  effect.    It  should  be  noted,  however,  that  according  to  a  number  of 
Chamber  members,  this  version  of  the  interim  rule  still  appears  in  contracts 
awarded  between  April  1,  1988  and  publication  of  the  next  version  in 
October  1988. 

On  October  21,  1988,  0MB  published  in  the  Federal  Register  notice  of  a 
public  information  collection  for  the  latest  version  of  the  rule.    On  October 
28,  the  next  version  of  the  interim  rule  was  published  for  public  comments. 
DOD's  request  for  emergency  clearance  for  information  collection  requirements 
contained  in  the  October  28,  1988  version  of  the  interim  rule  was  granted'. 
This  clearance,  however,  did  not  reflect  OMB's  review  of  this  information 
collection  beyond  recognition  of  the  need  to  accommodate  an  emergency. 

While  the  Chamber  viewed  the  revised  rule  as  an  improvement  over  the 
seriously  flawed  interim  rule  issued  April  1,  1988,  the  revision  in  no  way 
lessened  the  extensive  paperwork  burden  that  compliance  will  entail.  The 
Chamber  is  concerned  that  the  additional  time  and  expense  necessary  to  comply 
with  the  rule,  both  for  the  government  and  industry,  will  not  be 
cost-effective  and  will  require  resources  far  beyond  any  demonstrated  need  or 
utility  to  the  government.    The  rule  also  fails  to  implement  the  President's 
objective  of  promoting  commercialization  of  government-funded  technologies; 
the  failure  reflects  a  reluctance  to  recognize  the  contribution  of  private 
funds  to  the  development  of  technology  and  the  economic  and  pinlic  benefit 
derived. 

The  rule  creates  an  immense  paperwork  burden  for  alT  parties. 
Specifically,  the  DOD  justification  submitted  to  0MB  for  pape  >ork  clearance 
estimates  16,560  responses  annually  for  reporting/disclosures  at  79.47  hours 
per  response  and  4,130  recordkeepers  providing  an  estimated  240  hours  each 
annually.    This  will  cost  the  public  approximately  $34.6  million  for  reporting 
alone.    This  sharply  contrasts  with  industry  estimates  of  $90  million  to 
$342  million.    It  is  also  industry's  assessment  that  the  recordkeeping 


363 


-9- 


burden  is  at  least  twice  DOD's  estimate.    The  Chamber  would  be  pleased  to 
provide  specific  examples  to  the  Subcommittee  upon  request. 

The  Chamber  urges  OIRA  to  Instruct  DOD  to  revise  the  regulation  to 
(1)  comply  with  Congressional  direction  to  balance  the  government's  and 
contractor's  interests;  (2)  incorporate  the  policy  guidance  in  the  President's 
Executive  Order  12291;  and  (3)  reduce  the  paperwork  burden  on  the  public. 
This  revision  can  largely  be  accomplished  by  directing  DOD  to  adopt  the 
suggestions  made  by  the  Office  of  Federal  Procurement  Policy  in  its 
June  29,  1988  letter  to  DOD  commenting  on  the  April  1988  interim  rule. 

The  Chamber  also  believes  that  the  rule  should  state  explicitly  that 
the  government  will  not  acquire  technical  data  or  computer  software 
(regardless  of  the  source  of  the  funding  for  development  of  an  item, 
component,  or  process)  unless  the  government  has  identified  a  specific  need 
for  such  data  that  cannot  be  met  through  other  means,  such  as  through  direct 
licensing  or  non-disclosure  agreements.    The  regulation  should  also  provide 
that  the  government  will  not  acquire  technical  data  and  computer  software  for 
purposes  of  reprocurement  if:    (1)  a  substitute  for  the  original  item  is 
commercially  available  and  will  meet  the  performance  objectives  or  (2) 
performance  specifications  will  provide  sufficient  information. 

If  these  recommendations  are  followed,  the  Chamber  believes  that  a 
reduction  in  the  paperwork  burden  associated  with  this  interim  rule  could  be 
achieved. 

Procurement  Integrity 

A  new  federal  procurement  regulation  on  contractor  ethics,  which  will 
significantly  change  the  way  that  all  companies  do  business  with  the  federal 
government,  took  effect  on  July  16,  1989.    This  regulation  implements  the 
"Procurement  Integrity"  provision  of  the  Office  of  Federal  Procurement  Policy 
Reauthorization  Act  of  1988  (P.L.  100-679).    The  new  law  prohibits  contractors 
from  obtaining  source  selection  information  that  could  be  related  to  present 
or  future  contracts;  it  prohibits  discussions  of  post-government  employment, 
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directly  or  indirectly,  with  a  government  procurement  official  who  is 
"personally  and  substantially"  involved  in  the  procurement;  and  it  prohibits 
contractors  from  offering  things  of  value  to  procurement  officials.    The  law 
and  its  prohibitions  apply  to  all  contracts  of  all  federal  agencies, 
regardless  of  value. 

In  addition,  the  law  imposes  certain  further  obligations  on 
contractors  and  their  employees  if  the  contract  value  exceeds  $100,000. 
Contractors  are  obligated  to  provide  written  certifications  that  they  are 
aware  of  the  requirements  of  the  law  and  that  violations  or  potential 
violations  have  been  reported.    Individual  employees  must  certify  annually, 
and  companies  must  certify  before  contracts  are  awarded. 

The  Chamber  fully  supports  ensuring  that  federal  procurements  are 
conducted  with  the  highest  level  of  ethical  standards.    While  the  proposed 
regulation  is  intended  to  achieve  this  goal,  the  Chamber  is  concerned  that  it 
fails  to  provide  clear,  precise,  and  unambiguous  guidance  for  the  contracting 
community.    Given  the  severity  of  penalties  for  noncompliance,  it  is  essential 
to  ensure  that  both  government  and  industry  personnel  completely  understand 
the  regulation's  restrictions  and  requirements. 

The  Chamber  believes  that  the  estimates  of  the  annual  reporting  and 
recordkeeping  burden  are  understated  severely.    The  information  burden 
estimates  bear  no  relationship  to  the  actual  requirements.    Signing  a 
certification  is  only  the  last  step.    The  estimates  do  not  account  for  the 
extensive  data  collection  process  prior  to  this  step.    Specifically,  the 
reporting  burden  is  estimated  to  be  five  minutes  per  response;  the 
recordkeeping/training  burden  is  assessed  to  be  20  minutes  per  response.  It 
1s  Inconceivable  that  an  individual  or  company  would  certify  to  the  integrity 
of  a  bid  or  proposal  in  accordance  with  the  terms  of  the  interim  regulation 
based  upon  such  a  limited  review  of  supporting  documentation.    Further,  an 
adequate  ethics  training  program  could  not  be  reasonably  accomplished  in  only 
20  minutes. 
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Noncompl iance  with  this  regulation,  whether  inadvertent  or 
intentional,  could  result  in  extremely  severe  civil,  criminal,  and  contractual 
penalties,  including  suspension  or  debarment,  contract  termination,  and  profit 
recapture.    Individuals  could  receive  up  to  a  $100,000  fine  and  five  years 
imprisonment,  and  companies  up  to  a  $1  million  fine.    Responsible  contractors 
and  their  employees  who  have  begun  to  implement  this  new  reporting  and 
certification  requirement  believe  that  it  requires  multiples  of  the  estimated 
time  to  comply. 

The  Chamber  strongly  urges  0IRA  to  reevaluate  and  amend  the  estimated 
time  burdens  to  achieve  more  realistic  projections.    It  also  recommends  that 
OIRA  require  agencies  to  identify  ways  to  reduce  paperwork  burdens  before 
granting  an  0MB  control  number.    The  Chamber  submitted  comments  on  the  May  11, 
1989  interim  rule  on  procurement  integrity,  recommending  a  number  of 
modifications. 

Taxation 

In  the  area  of  taxation,  we  identified  several  examples  of  laws  or 
regulations  that  create  a  significant  paperwork  burden  for  individuals  and 
small  businesses.    These  examples  also  show  how  laws  or  regulations  can  act  as 
a  disincentive  to  investment  in  our  economy. 

One  example  involves  the  Uniform  Capitalization  Rules  (IRS 
Code  263A).    These  rules  require  businesses  to  capitalize  certain  direct  and 
indirect  costs,  based  on  a  highly  complex  maze  of  regulations.    Due  to  their 
extreme  complexity,  businesses  simply  may  be  unable  to  comply. 

A  second  area  of  the  tax  law  that  should  be  reviewed  for  paperwork 
reduction  is  the  Passive  Activity  Loss  Regulations  (IRS  Code  469).  These 
regulations  establish  standards  for  determining  whether  a  taxpayer  is 
materially  participating  in  the  conduct  of  a  business.    The  IRS  forms  and 
implementing  tax  regulations  are  extremely  burdensome  to  small  business 
persons  and  other  entrepreneurs. 
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Environment 

Laboratories  must  undergo  a  variety  of  tests  and  certifications  to 
qualify  for  operation  with  the  government.    This  synopsis  describes  some  of 
the  duplicative  paperwork  requirements  of  the  process. 

The  Safe  Drinking  Water  Act  of  1979  provides  general  guidelines  for 
qualifying  laboratories  for  environmental  testing  at  the  federal  level.  The 
responsibility  for  "accreditation"  has  since  been  delegated  to  the  states. 
Each  state  subsequently  developed  different  programs  and  is  unwilling  in  most 
cases  to  grant  reciprocity.    Therefore,  in  order  for  companies  to  conduct 
business  in  more  than  one  state,'  they  must  undergo  separate,  duplicative 
accreditations.    This  paperwork  burden  is  the  result  of  misguided  federal 
policy. 

In  addition,  the  Environmental  Protection  Agency  (EPA)  must  qualify 
laboratories  for  hazardous  waste  analyses  for  Superfund.    Rather  than  accept 
previously  developed  state  reports,  the  EPA  requires  businesses  to  start  from 
the  beginning. 

Commercial  customers  of  laboratories  consider  the  Contract  Laboratory 
Program  (CLP)  —  which  qualifies  the  laboratory  for  a  government  contract  — 
as  an  "accreditation"  process.    Therefore,  many  laboratories  seek  CLP 
contracts  simply  for  credibility  in  the  commercial  marketplace.    This  process 
is  extremely  paperwork  intensive.    It  is  not  unusual  for  a  CLP  laboratory 
report  to  have  between  100-300  pages  of  supporting  pape-work.  Furthermore, 
trivial  deviations  ir  the  report's  preparation  could  le.id  to  receipt  of 
partial  payment  for  services  rendered. 

Lancaster  Laboratories  presently  employs  five  full-time  persons 
working  in  a  large  lab  —  now  converted  to  a  paper  factory  —  generating  data 
packages  that  are  required  by  several  states,  the  federal  government,  and  many 
commercial  clients,  due  to  EPA's  standard-setting  process. 
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A  well-run  laboratory  with  a  good  quality  control  and  assurance  system 
collects  supporting  documentation  and  archives  the  data  so  that  it  can  be 
verified  at  any  time.    Lancaster  Laboratories  and  the  American  Council  of 
Independent  Laboratories  have  worked  for  years  to  promote  a  nationally 
recognized  accreditation  system  that  would  be  technically  sound  but  would  not 
require  excessive  paperwork..    We  would  welcome  OIRA's  support  in  this  effort. 

In  addition,  a  more  broad-based  EPA  requirement,  the  Superfund 
Amendments  and  Reauthorization  Act  of  1986,  was  passed  by  Congress  in  late 
1986.    While  this  law  does  not  affect  Lancaster  Laboratories  directly,  it  may 
have  an  impact  on  all  manufacturers  with  Standard  Industrial  Classification 
Codes  20  through  39.    A  new  program  was  originated  as  part  of  the 
reauthorization  called  the  Emergency  Planning  and  Community  Ri ght-to-Know  Act 
(Title  III).    The  purpose  of  the  program  is  to  inform  communities  and 
individuals  of  the  chemicals  present  in  their  areas. 

Concerns  about  the  legislation's  potential  for  excessive  regulatory 
burdens  were  expressed  by  many  in  Congress.    Representative  Norman  Lent 
(R-NY),  a  key  sponsor  of  the  Superfund  Amendments,  stated,  "Although  I  support 
the  concept  of  a  community's  right  to  know  of  the  risks  its  businesses  pose,  I 
am  concerned  that  the  legislation,  if  misinterpreted,  could  result  in  any 
useful  information  being  buried  in  an  avalanche  of  unnecessary  paperwork." 

A  key  reporting  requirement  initiated  under  Title  III  is  the  Toxics 
Release  Inventory  Reporting.    The  first  industry  reporting  under  Section  313 
of  Title  III  was  released  July  1,  1989  and  represents  data  from  calendar  year 
1988.    Companies  are  required  to  report  for  each  of  the  327  chemicals  listed 
by  EPA  that  are  present  in  their  facilities  over  threshold  amounts.  EPA 
Form  R  must  be  completed  for  each  chemical.    The  form  is  five  pages  long  and 
requires  extensive  data  collection  for  accurate  completion.    EPA  estimates 
that  an  average  of  10  forms  would  be  required  for  those  companies  required  to 
report.    Each  form  requires  approximately  two  weeks  of  man  hours  to  complete 
(this  includes  setting  up  the  data  base  to  collect  the  information  for  the 
completion  of  the  form).    More  than  17,000  firms  submitted  more  than  60,000 
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forms  to  EPA.    Due  to  the  extensive  instructions  (more  than  15  pages  long), 
many  errors  were  found  that  could  subject  a  firm  to  fines  because  the  form  did 
not  contain  complete  information. 

Davis-Bacon  Act 

Another  burdensome  requirement  involves  the  implementation  of  the 
Davis-Bacon  Act.    Although  this  does  not  impact  Lancaster  Laboratories 
directly,  it  does  affect  many  Chamber  members. 

The  Davis-Bacon  Act  requires  that  the  local  prevailing  wage  rate  be 
paid  to  workers  on  federally  financed  construction,  repair,  and  alteration 
contracts.    Under  this  Act,  employers  are  required  to  submit  complete  payroll 
records  every  week..    Because  of  that  requirement,  approximately  11  million 
payroll  records  are  submitted  annually  to  the  Department  of  Labor  (DOL)  at  an 
estimated  cost  of  5.5  million  hours  of  industry  employee  time.  Furthermore, 
5.5  percent  of  all  DOL  paperwork  is  generated  by  these  reports.    The  DOL  and 
Congressional  Budget  Office  have  estimated  that  $50  million  to  $100  million  is 
spent  on  these  reports  by  contractors;  the  cost  1s  then  passed  along  to 
taxpayers.    This  tremendous  amount  of  paperwork  discourages  small  businesses 
from  bidding  on  contracts  because  they  may  have  to  hire  additional  clerical 
help  or  invest  in  new  equipment  to  comply,  or  they  simply  may  be  intimidated. 

Summary 

Although  small  ousinesses  were  intended  by  Congress  to  be  a  primary 
beneficiary  of  the  PRA,  its  implementation  has  not  resulted  in  their  receiving 
the  full  benefits  anticipated  when  it  was  passed.    There  have  been  very  few 
instances  in  which  an  agency  adopted,  tiered,  or  simplified  requirements  for 
smaller  entities,  and  there  has  very  rarely  been  any  exemption  for  small 
business.    The  Chamber  offers  the  followiig  recommendations: 
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OMB  should  be  encouraged  to  provide  the  necessary  support  to  OIRA  to 
ensure  its  ability  to  fulfill  its  oversight  role  of  agency  regulations. 

The  PRA  should  be  amended  specifically  to  require  that  small  business 
paperwork  be  targeted  for  at  least  a  20  percent  net  reduction, 
accounting  for  new  and  existing  regulations. 

The  PRA  contemplated  the  establishment  of  a  FILS,  which  would  permit 
agencies,  before  imposing  paperwork  requirements,  to  determine  the 
availability  of  the  necessary  information  from  existing  paperwork 
requirements.    This  can  only  be  accomplished  through  a  government-wide 
information  clearinghouse.    To  date,  however,  the  FILS  has  not  been 
implemented.    Accordingly,  an  information  clearinghouse  should  be 
established  and  agencies  should  be  required  to  perform  a  comprehensive 
search  for  available  information  before  proposing  additional 
information  demands  on  the  public.    Knowing  what  information  is  on 
hand  will  help  to  eliminate  duplicative  and  unnecessary  information 
gathering. 

The  statute  should  provide  explicit  clarification  on  the  scope  of  the 
clearance  process.    Many  agency  requests  for  information  are  made  on 
an  ad  hoc  basis  and  do  not  involve  completion  of  a  specific  form.  The 
Act  should  clarify  the  requirement  for  an  0MB  control  number  for  this 
type  of  information  request,  which  often  is  equally  or  more  burdensome 
to  businesses. 

In  every  government  request  for  proposal  or  quotation  package,  the 
responsible  agency  should  be  required  to  certify  that  all  requests  for 
information  have  current  and  approved  0MB  clearance  numbers. 

Agencies  should  be  required  to  publish  the  results  of  the  information 
clearance  process  in  the  Federal  Register.    Generally,  the  public  only 
sees  the  initial  notice  of  request  for  an  0MB  clearance  number. 
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Unfortunately,  our  written  testimony  does  not  include  the  Chamber's 
specific  recommendations  on  the  draft  PRA  bill  because  we  only  received  it 
Thursday  night.    However,  our  first  impression  is  that  it  would  fundamentally 
undermine  the  major  purpose  of  this  useful  statute  by  limiting  OIRA's  ability 
to  decrease  significantly  paperwork  in  many  instances  involving  regulatory 
activity.    The  Chamber  will  provide  its  position  to  the  Subcommittee  prior  to 
the  closing  of  the  record. 

The  Chamber  appreciates  this  opportunity  to  present  its  views  on  this  most 
important  issue.    I  would  be  pleased  to  respond  to  your  questions  at  this  time 
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Mr.  Conyers.  Do  I  understand,  Dr.  Hess,  you  are  under  some 
time  constraints? 

Dr.  Hess.  I  have  been  here  this  long.  I  will  stay  for  the  rest  of 
the  session  to  make  it  possible  to  answer  any  questions. 

Mr.  Conyers.  I  appreciate  that  very  much. 

We  next  turn  to  Katherine  Meyer,  attorney  for  the  Public  Citizen 
Litigation  Group,  with  Esther  Rome,  Boston  Women's  Health  Book 
Collective. 

STATEMENT  OF  KATHERINE  A.  MEYER,  ATTORNEY,  PUBLIC 
CITIZEN  LITIGATION  GROUP,  ACCOMPANIED  BY  ESTHER  R. 
ROME,  BOSTON  WOMEN'S  HEALTH  BOOK  COLLECTIVE 

Ms.  Meyer.  Thank  you. 

I  would  like  to  have  Ms.  Rome  begin  the  testimony.  We  would 
like  to  talk  about  the  tampon  regulation.  She  is  going  to  give  an 
overview  of  the  chronology  of  events.  Then  I  will  give  details  about 
the  OMB  interference  with  the  regulation  and  examples  of  other 
OMB  interference  with  health  and  safety  regulations. 

Mr.  Conyers.  Have  you  examined  our  draft  proposal? 

Ms.  Meyer.  Yes,  I  have,  Mr.  Chairman. 

Mr.  Conyers.  OK 

Ms.  Rome.  My  name  is  Esther  Rome.  I  represent  the  Boston 
Women's  Health  Book  Collective,  author  of  several  publications  in- 
cluding "Our  Bodies,  Ourselves."  These  books  have  sold  over  3  mil- 
lion copies  worldwide. 

The  collective  is  a  well-known  organization  with  a  broad-based 
constituency.  We  are  part  of  a  larger  national  and  international 
women's  health  network. 

I  would  like  to  say  about  tampon  regulation,  tampon  absorbency 
regulation,  that  I  started  on  this  project  when  I  was  pregnant  with 
my  son  who  is  now  7V2,  and  I  suspect  my  epitaph  to  say,  "Still 
waiting,"  because  this  has  gone  on  so  long. 

I  would  like  to  say  that  the  Health  Book  Collective  is  very  con- 
cerned that  the  Office  of  Management  and  Budget  is  undercutting 
and  delaying  a  tampon  regulation  that  will  help  women  avoid  seri- 
ous illness  and  death. 

Seven  years  ago  the  first  papers  appeared  in  medical  journals  de- 
tailing the  association  between  the  absorbency  of  tampons  and 
toxic  shock  syndrome  [TSS].  Seven  years  ago  the  FDA  required 
that  tampon  labeling  advise  women  to  use  tampons  "with  the  mini- 
mum absorbency  needed  to  control  menstrual  flow"  to  reduce  the 
risk  of  toxic  shock.  [Federal  Register,  Volume  47,  No.  120,  June  22, 
1982.]  Five  years  ago,  in  1984,  the  Food  and  Drug  Administration 
first  announced  that  it  would  require  absorbency  labeling  on  tam- 
pons. 

Although  menstrually  related  toxic  shock  is  no  longer  making  the 
news  headlines,  it  continues  to  strike.  For  the  years  1984  through 
1988,  according  to  the  Centers  for  Disease  Control  [CDC],  there 
were  678  confirmed  cases  of  toxic  shock  reported  to  them,  including 
19  deaths  through  1986.  CDC  estimates  that  this  number  is  about 
15  percent  of  the  total  number  of  cases  and  that  even  some  deaths 
go  unreported  to  them. 

It  is  hard  to  know  how  many  mild  cases  of  toxic  shock  there  are 
because  a  lot  of  them  are  not  recognized  as  such.  Yet  7  years  after 
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the  FDA  advises  women  to  use  lower  absorbency  tampons,  there  is 
still  no  way  for  a  woman  to  know  what  tampon  absorbencies  are 
unless  she  has  her  own  laboratory  and  frequently  retests  the  tam- 
pons. 

The  seriousness  of  this  situation  was  emphasized  in  hearings  by 
the  Subcommittee  on  Oversight  and  Investigations  of  the  House 
Committee  on  Energy  and  Commerce  in  July  1982.  "Although  the 
agency  recognizes  that  tampon  absorbency  is  related  to  the  risk  of 
toxic  shock  syndrome,  the  FDA  has  established  no  performance 
standards  for  tampons  (a  class  II  device).  Consumers  are  therefore 
unable,  except  through  their  own  experimentation,  to  compare  tam- 
pon brands  on  the  basis  of  absorbency." 

In  1982,  the  Boston  Women's  Health  Book  Collective  was  invited 
to  join  the  American  Society  for  Testing  and  Materials  [ASTM] 
Tampon  Task  Force.  This  task  force  was  convened  at  the  request 
of  the  Food  and  Drug  Administration  to  develop  a  comprehensive 
voluntary  tampon  standard,  including  absorbency  labeling.  Mem- 
bers included  manufacturers,  the  FDA,  and  six  consumer  and  wom- 


As  part  of  the  task  force  business,  members  worked  intensively 
on  ways  of  disclosing  absorbency  to  the  consumer.  The  manufactur- 
ers were  split  on  this  issue.  Each  one's  position  reflected  what  it 
felt  was  best  for  its  own  market  share.  At  that  time,  none  would 
agree  to  a  system  that  required  any  changes  in  its  own  product. 

Mr.  Conyers.  Ms.  Rome,  could  I  ask  you  and  all  the  other  wit- 
nesses to  begin  to  summarize?  We  are  running  out  of  steam  up 
here.  There  is  going  to  be  another  vote  before  too  long. 
Ms.  Rome.  All  right. 

It  became  clear  that  we  weren't  going  to  reach  any  kind  of  agree- 
ment. We  started  to,  we  requested  that  the  FDA  implement  tam- 
pon absorbency  labeling  themselves. 

The  consumers  have  from  the  beginning  maintained  that  the 
terms  now  on  the  boxes,  junior,  regular,  super,  and  super  plus, 
which  women  have  known  for  decades  at  this  point,  be  regulated. 
Most  women  think  that  those  terms  reflect  absorbency,  when,  in 
fact,  the  manufacturers  themselves  call  these  style  terms,  not  ab- 
sorbency terms. 

The  problem  is  that  right  now  there  are  regular  tampons  on  the 
market  which  are  more  absorbent  than  super  tampons.  This  isn't 
universally  true.  But  there  is  no  wav  still  for  a  woman  to  tell  by 
looking  at  the  box  what  absorbency  of  that  tampon  is. 

The  Federal  Register  of  September  22,  1988,  and  of  June  12, 
1989,  both  say  that  those  terms  should  not  be  regulated,  and  we 
believe  that  this  is  at  the  insistence  of  OMB.  Ms.  Meyer  will  detail 
why  we  think  that. 

I  also  want  to  show  you  that  since  the  end  of  1983,  we  have  been 
urging  women  to  write  to  the  FDA  to  standardize  the  terms,  and 
these  are  just  copies  of  letters  that  I  received,  and  I  know  that  the 
FDA  has  many  more  because  they  told  us  that. 

Mr.  Conyers.  Very  interesting. 

[The  prepared  statement  of  Ms.  Rome  follows:] 
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Esther  R.  Rome 
Boston  Women's  Health  Book  Collective 

before  the 

Legislation  and  National  Security  Subcommittee 
of  the 

House  Committee  on  Government  Operations 
General  Reauthorization  Hearing  of  the  Paperwork  Reduction  Act 

July  27,  1989 

My  name  is  Esther  Rome.     I  represent  the  Boston  Women's 
Health  Book  Collective  which  is  the  author  of  several 
publications  including  the  book  Our  Bodies,  Ourselves  and  the 
current  version  called  The  New  Our  Bodies,  Ourselves.  These 
books  on  women's  health  have  sold  over  three  million  copies 
worldwide.     The  Collective  is  a  well  known  organization  with  a 
broad  based  constituency.       We  are  part  of  a  larger  national  and 
international  women's  health  network. 

We  are  very  concerned  that  the  Office  of  Management  and 
Budget   is  undercutting  and  delaying  a  tampon  labeling  regulation 
that  will  help  women  avoid  serious  illness  and  death. 

Seven  years  ago  the  first  papers  appeared  in  medical 
journals  detailing  the  association  between  the  absorbency  of 
tampons  and  toxic  shock  syndrome  (TSS).     Seven  years  ago,  the  FDA 
required  that  tampon  labeling  advise  women  to  use  tampons  "with 
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the  minimum  absorbency  needed  to  control  menstrual  flow"  to 
reduce  the  risk  of  toxic  shock.    (Federal   Register,   Vol.  <*7 ,  No. 
120,   June  22,    1982).     Five  years  ago,    in  198<»,   the  Food  and  Drug 
Administration  first  announced  that  it  would  require  absorbency 
labeling  on  tampons.     Although  menstrual ly  related  toxic  shock  is 
no   longer  making  the  news  headlines,    it  continues  to  strike.  For 
the  years  198^  through  1986,   according  to  the  Centers  for  Disease 
Control   (CDC),   there  were  509  confirmed  cases  of  toxic  shock 
reported  to  them,   including  19  deaths.     CDC  estimates  that  this 
number   is  about  15  percent  of  the  total  number  of  cases  and  that 
even  some  deaths  go  unreported  to  them.     Yet  seven  years  after 
the  FDA  advises  women  to  use  lower  absorbency  tampon  there  is 
still  no  way  for  a  woman  to  know  what  tampon  absorbencies  are 
unless  she  has  her  own  laboratory  and  frequently  retests  the 
tampons . 

The  seriousness  of  this  situation  was  emphasized  in  hearings 
by  the  Subcommittee  on  Oversight  and  Investigations  of  the  House 
Committee  on  Energy  and  Commerce  in  July  1982  as  follows: 

"Although  the  agency  recognizes  that  tampon  absorbency 
is  related  to  the  risk  of  toxic  shock  syndrome,   the  FDA  has 
established  no  performance  standards  for  tampons  (a  class  II 
device).     Consumers  are  therefore  unable,  except  through 
their  own  experimentation,  to  compare  tampon  brands  on  the 
basis  of  absorbency."       ("Medical  Device  Regulation:  The 
FDA's  Neglected  Child:  An  Oversight  Report  on  FDA 
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Implementation  of  the  Medical  Device  Amendments  of  1976," 

May  1983,  p. 5) 

In  1982  the  Boston  Women's  Health  Book  Collective  was 
invited  to  join  the  American  Society  for  Testing  and  Materials 
(ASTM)  Tampon  Task  Force.     This  task  force  was  convened  at  the 
request  of  the  Food  and  Drug  Administration  to  develop  a 
comprehensive  voluntary  tampon  standard,   including  absorbency 
labeling.     Members  included  manufacturers,   the  FDA  and  six 
consumer  and  women's  health  groups.  As  part  of  the  task  force 
business,  members  worked  intensively  on  ways  of  disclosing 
absorbency  to  the  consumer.     The  manufacturers  were  split  on  this 
issue.     Each  one's  position  reflected  what  it  felt  was  best  for 
its  own  market  share. 

In  198^  it  became  clear  that  the  Tampon  Task  Force  not  going 
to  reach  agreement  on  a  comprehensive  voluntary  standard.  Since 
then  the  Collective,  along  with  others,  has  repeatedly  urged  the 
FDA  to  require  uniform  absorbency  labeling  so  that  women  could 
follow  the  FDA's  own  advice  to  use  the  least  absorbent  tampon 
needed . 

Consumers  have  consistently  taken  the  position  that  the  best 
method  of  disclosure  is  to  regulate  the  terms  now  on  the  boxes: 
"junior,"  "regular,"  "super,"  and  "super  plus."     Women  have  been 
familiar  with  these  terms  for  decades.     The  manufacturers  refer 
to  these  terms  as  style  terms,  not  absorbency  terms,  but  most 


376 


Testimony  of  Esther  R.  Rome 
July  27,  1989 
Page  4  of  5  pages 

women  think  that  these  terms  indicate  relative  absorbency. 

If  these  well  established  style  terms  are  not  regulated  a 
product  labeled  "regular"  can  still  be  more  absorbent  than  a 
"super."  This  is  true  of  some  tampons  now  on  the  market.     Even  if 
a  standardized  absorbency  term  is  added  to  the  current 
unregulated  terms  on  the  label*   the  consumer  will  have  to  sort 
out  contradictory  information.     She  could  easily  misunderstand 
the  labeling  and  think  the  more  absorbent  tampon  is  the  less 
absorbent  one.     This  is  clearly  against  the  intent  of  the  rule. 
Yet  this  is  what  was  proposed  in  the  September  22,   1988  and  the 
June  12,   1989  Federal  Register  at  the  insistence  of  OMB . 

There  has  been  a  great  deal  of  input  on  this  particular 
issue  from  all  concerned  parties,   including  hundreds  of  letters 
to  the  FDA  over  several  years  arguing  for  the  standardization  of 
the  current  terms.     It  is  the  FDA's  mandate  to  take  various 
recommendations  into  account  and  to  promulgate  a  rule. 

The  FDA  has  tried  twice  to  standardize  the  current  terms, 
according  to  drafts  of  the  proposals  sent  to  0MB  for  approval. 
Twice  0MB  has  thwarted  this  common  sense  approach  to  absorbency 
labeling.     OMB  has  not  been  involved  in  the  development  of  this 
rule  nor  are  the  people  in  OMB  hired  to  make  these  types  of 
decisions.     Yet  they  have  taken  it  upon  themselves  to  make  public 
health  policy. 

Even  so,  OMB  denies  it  is  playing  this  role.  In  fact,  I 
spoke  to  a  staff  person  in  Mr.  P lager's  office  in  mid-May  who 
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said  to  me  when  I  expressed  outrage  that  OMB  was  interfering  in 
the  substance  of  the  rule,  that  the  content  of  the  rule  was  the 
FDA's  purview. 

The  comments  that  the  FDA  received  regarding  the  September 
22,   1988  Federal  Register  proposal  show  that  Tambrands  and 
Kimberly-Clark,   accounting  for  more  that  60  percent  of  the  market 
share,  as  well  as  over  250  consumers  support  the  standardization 
of  the  current  terms.     I  heard  as  of  last  week  that  all  the 
manufacturers  except  Johnson  and  Johnson  now  agree  on  principle 
with  the  women's  health  and  consumer  groups  that  the  terms 
"regular,"  super"  etc.  should  be  standardized.     Where  has  QMB's 
resistance  to  regulating  these  terms  coming  from?      Obviously  it 
is  not  that  the  tampon  industry  as  a  whole  will  be  hurt  by  the 
regulation.     Me  can  only  conclude  that  OMB  is  trying  to  protect 
the  market  share  of  a  particular  manufacturer  or  manufacturers. 

It  is  outrageous  that  OMB  could  so  easily  thwart  this 
important  health  measure  outside  of  the  public  view.     We  feel 
frustrated  that  OMB  has  created  new  obstacles  to  this  rule  with 
which  nearly  all  of  the  parties  agree.     Even  more,  we  are  worried 
that  there  are  women  who  will  develop  toxic  shock  unnecessarily 
while  this  rule  is  being  held  up  and  undermined  by  OMB. 
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Mr.  CONYERS.  Attorney  Meyer. 

Ms.  Rome.  Could  I  say  a  couple  of  more  words  on  this? 
Mr.  Conyers.  Well,  of  course. 

Ms.  Rome.  I  would  like  to  say  that  FDA  has  now  tried  twice  to 
standardize  these  terms,  and  twice  drafts  have  come  back  from 
OMB  where  the  terms  were  not  standardized.  OMB  has  not  been 
involved  in  the  development  of  this  rule.  And  the  people  at  OMB 
are  not  hired  to  make  these  types  of  decisions.  It  is  supposed  to  be 
the  FDA's  policy. 

When  I  called  Mr.  Plager's  office  in  mid-May  to  complain  they 
were  interfering  with  the  rule,  I  spoke  with  a  staff  person  there, 
and  she  told  me,  "We  don't  do  anything  with  the  substance  of  the 
rule.  That  is  the  FDA's  business." 

I  want  to  know  how  come  the  rule  seems  to  keep  changing  every 
time  it  comes  back  from  FDA. 

Mr.  Conyers.  Attorney  Meyer,  do  you  have  some  comments? 

Ms.  Rome.  I  have  one  more  point  to  make  on  this,  that  right  now 
Tamrands  and  Kimberly-Clark,  with  over  60  percent  of  the  market 
share,  250  consumers  nave  written  for  the  last  Federal  Register 
proposal  to  say  they  want  the  terms  standardized. 

I  heard  as  of  last  week  all  the  tampon  companies  except  Johnson 
&  Johnson  agreed  in  principle  that  these  terms  should  be  stand- 
ardized. Now  I  am  wondering  where  OMB's  objection  is  coming 
from. 

It  is  obvious  that  it  is  not  the  tampon  industry  as  a  whole  that 
is  being  effected  by  this,  because  there  is  agreement.  Most  of  the 
parties  agreed  to  this  rule. 

I  want  to  know  if  OMB  is  protecting  the  interests  of  one  or  more 
of  these  manufacturers.  We  are  very  concerned  that  OMB  is  trying 
to  thwart  this  rule  and  is  putting  new  obstacles  in  the  way  when 
we  nearly  had  an  agreement. 

I  am  very  concerned  there  are  women  unnecessarily  getting  toxic 
shock  syndrome. 

Mr.  Conyers.  Thank  you.  Ms.  Meyer. 

Ms.  Meyer.  I  am  an  attorney  with  a  public  interest  group  in 
Washington,  DC.  We  do  a  wide  range  of  administrative  law  litiga- 
tion before  administrative  agencies  and  in  Federal  courts.  We  have 
extensive  experience  with  OMB  regulatory  review  under  the  Paper- 
work Reduction  Act  and  under  Executive  Orders  12291  and  12498. 

To  make  my  comments  as  brief  as  possible,  I  have  submitted  a 
written  statement  for  the  record. 

I  would  like  to  say  that  the  tampon  labeling  example  that  Ms. 
Rome  was  discussing  is  but  one  of  numerous  examples  of  the  same 
pattern  that  we  see  over  and  over  and  over  again,  and  that  we 
have  seen  for  the  last  8V2  years.  That  pattern  is  as  follows: 

The  agency  charged  by  Congress  to  protect  the  public  from  a  par- 
ticular hazard  identifies  a  problem  and  then  seeks  to  do  something 
about  it.  At  that  point,  OMB  steps  in  under  either  the  Paperwork 
Reduction  Act  or  one  of  the  Executive  orders  and  the  delay  begins. 
What  happens  with  every  one  of  these  situations,  and  tampon  is 
just  an  example,  is  that  there  are  incredible  years  of  delay  that  go 
by,  delay  imposed  by  OMB  because  it  insists  on  nitpicking  about 
language,  because  it  insists  on  additional  studies  being  done,  et 
cetera. 
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The  consequences  of  this  delay  are  many.  First  of  all,  it  adds  an 
amazing  additional  cost  on  to  any  regulation  that  finally  comes  out. 

The  whole  purpose,  supposedly,  of  the  Paperwork  Reduction  Act 
and  these  Executive  orders  is  to  cut  down  on  taxpayer's  costs  in- 
volved in  regulating.  Well,  that  simply  doesn't  happen.  We  have  so 
many  layers  of  additional  review  now  because  of  the  OMB  involve- 
ment that  taxpayers  are  paying  for  it. 

In  addition,  many  of  these  situations  end  up  in  Federal  court. 
Many  of  them.  And  in  many  situations,  the  agency  is  overturned 
because  the  court  looks  at  the  record  and  sees  that  the  regulation 
needs  to  be  changed. 

In  those  cases,  again,  the  taxpayer  is  paying  for  the  Justice  De- 
partment lawyers  to  come  in  and  defend  a  regulation  that  has  been 
changed,  not  by  the  agency,  but  by  OMB.  That  is  just  one  of  the 
consequences. 

Of  course,  the  major  consequence  of  OMB  interference  with 
health  and  safety  regulations  and  the  one  we  are  most  concerned 
about  is  the  incredible  toll  it  takes  on  the  lives  of  individuals.  We 
can  all  sit  here  and  talk  about,  in  the  abstract,  about  whether  we 
need  to  have  this  provision,  whether  we  need  to  have  that  provi- 
sion, the  horror  stories  of  having  to  type  over  a  report  because  the 
auditor  didn't  like  it  a  certain  way.  But  let's  talk  about  the  real 
horror  stories  that  are  involved  here. 

What  about  the  3,000-plus  women  who  have  gotten  toxic  shock 
syndrome  while  this  regulation  has  languished  at  OMB?  What 
about  the  3,000  children  who  died  from  Reyes  syndrome  because 
OMB  wouldn't  let  the  FDA  put  a  warning  label  on  aspirin  to  tell 
patients,  "Don't  give  that  to  your  child  if  your  child  has  chicken  pox 
or  flu  because  your  child  can  get  Reyes  syndrome"?  The  examples 
go  on. 

Last  October  we  released  a  report  which  I  included  as  exhibit  A 
to  my  testimony,  which  includes  20  examples  of  OMB  interference 
with  health  and  safety  regulations.  Some  of  them  were  discussed 
earlier  today  by  the  representatives  from  OSHA. 

Every  one  of  those  examples  you  can  trace  to  OMB  interference. 
You  can  show  that  the  regulation  that  the  agency  experts  wanted 
to  put  out  got  drastically  changed  by  OMB. 

Part  of  the  problem  in  giving  you  the  proof  of  all  of  this  inter- 
ference, as  you  know,  is  that  OMB  works  in  secrecy.  It  is  not  sub- 
ject to  the  kinds  of  accountability  requirements  that  agencies  are 
responsible  for  under  the  Administrative  Procedure  Act. 

With  tampons,  however,  we  were  able  to  get  the  drafts  of  the 
regulations  that  were  sent  by  FDA  to  OMB.  And  by  comparing  the 
draft  regulations  with  the  regulations  that  appeared  in  the  Federal 
Register  for  the  public  to  see,  you  can  tell  where  the  changes, 
where  OMB  made  the  changes.  And  those,  those  changes  reflect 
that  it  has  now  been  5  years,  that  there  has  been  a  battle  going 
on  between  FDA  and  OMB  for  5  years  over  what  disclosures  on  the 
label  there  should  be. 

The  regulation  that  has  finally  been  proposed  by  FDA,  and  I 
must  say  under  clear  bullying  tactics  by  OMB,  is  completely  at 
odds  with  the  FDA's  own  scientific  expert's  opinion  that  women 
need  to  be  warned  in  no  uncertain  terms  about  the  relative  absorb- 
ency  of  various  tampons. 
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I  just  want  to  conclude,  since  I  see  we  are  very  short  on  time 
here,  with  a  few  points,  that  is  a  comment  on  all  of  these  examples, 
tampons  and  those  included  in  our  report  that  I  put  in  as  exhibit 
A. 

Clearly  there  is  no  reason  for  the  OMB  policy  people  to  be  sub- 
stituting their  judgment  for  the  expert  scientific  and  technological 
decisions  made  by  the  expert  agencies  entrusted  by  Congress  to 
carry  out  these  responsibilities.  I  want  to  add  here,  we  are  not  talk- 
ing about  Democratic,  radical  administrative  agencies  that  have  to 
be  checked  by  the  Republican  OMB.  These  are  Republican  agen- 
cies. These  are  agencies  that  are  not  going  out  on  some  crazy  left- 
wing  limb. 

These  are  for  the  most  part  agencies  that  are  not  saying  ban 
tampons  from  the  market,  get  aspirin  off  the  market.  We  are  talk- 
ing about  a  warning  label.  They  are  talking  about  the  free  market 
system. 

They  are  saying,  "Let  the  information  about  the  hazard  out  to 
the  public  so  that  they  can  make  informed  choices  about  the  prod- 
uct they  buy  so  that  they  can  protect  themselves  against  hazards." 

We  have  OMB  policy  people  stopping  them  from  doing  that,  usu- 
ally— my  second  point — at  the  behest  of  a  regulated  industry  that 
doesn't  want  the  extra  regulation.  And  in  every  single  case  what 
has  happened  is  the  regulated  industry  has  failed  to  make  its  case 
before  the  agency. 

It  has  gone  through  the  process  at  the  agency,  and  the  agency 
says,  "No,  we  need  that  regulation."  The  regulated  industry  goes 
above  the  agency,  submits  secret  submissions  to  OMB  and  OMB 
quashes  the  regulation. 

Mr.  Conyers.  Thank  you  counsel. 

[Committee  note. — To  reduce  publication  costs,  the  committee 
has  omitted  from  this  transcript  the  following  attachments  to  Ms. 
Myers  written  statement.  Exhibits  B,  C,  D,  and  E.  The  omitted  ma- 
terial is  available  for  review  in  the  subcommittee's  files.] 

[The  prepared  statement  of  Ms.  Meyer  follows:] 
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Testimony  of  Katherine  A.  Meyer 
Public  Citizen  Litigation  Group 

Before  the  Subcommittee  on  Legislation  and  National  Security 
of  the  Committee  on  Government  Operations 

July  27,  1989 

Members  of  the  Subcommittee,   thank  you  for  this  opportunity 
to  testify  about  the  Office  of  Management  and  Budget's  role  in 
delaying  and  altering  an  important  health  and  safety  regulation  - 
-  one  that  would  reguire  uniform  absorbency  labeling  for  tampons 
to  reduce  the  incidence  of  toxic  shock  syndrome,   a  serious  and 
often  fatal  disease  that  afflicts  women.     I  am  an  attorney  with 
the  Public  Citizen  Litigation  Group,  which  was  founded  by 
consumer  advocate  Ralph  Nader  in  1972.     The  Litigation  Group  has 
ten  lawyers  who  represent  public  interest  organizations,  unions, 
states,   health  care  and  other  professional  organizations,   as  well 
as  individuals,   in  a  wide-range  of  administrative  law  cases 
concerning  health  and  safety  issues,  both  at  the  agency  level  and 
in  federal  courts.     We  have  extensive  experience  with  the  federal 
regulatory  process  and  particularly  with  OMB's  influence  over 
that  process  during  the  last  eight  and  a  half  years  under 
Executive  Orders  12291  and  12498  and  the  Paperwork  Reduction  Act. 

OMB's  interference  with  federal  health  and  safety  regulation 
is  pervasive  and  entrenched.     Although  I  have  been  invited  to 
testify  specifically  about  OMB's  role  in  delaying  the  issuance  of 
the  tampon  regulation,   I  want  to  take  this  opportunity  to  let  the 
Committee  know  in  no  uncertain  terms  that  the  tampon  regulation 
example  is  by  no  means  an  aberration.     It  is  the  rule,  not  the 
exception.     It  is  only  one  of  numerous  health  and  safety  regula- 
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tions  that  have  been  delayed,  diluted,   or  altogether  derailed 

over  the  last  eight  and  a  half  years  in  the  name  of  cutting 

taxpayer  costs  and  protecting  our  free  market  system.  In 

reality,   OMB's  interference  adds  considerable  costs  to  government 

regulations,  by  imposing  several  additional  layers  of  regulatory 

review  on  an  already  bureaucracy-laden  process.     And,  as  the 

tampon  example  demonstrates,  rather  than  enhancing  our  free 

market  system  by  ensuring  that  consumers  have  access  to  crucial 

information  needed  to  make  intelligent  market  choices,  time  and 

again,   OMB  insists  on  either  delaying  or  obfuscating  the 

dissemination  of  such  information.     The  result  is  not  only  an 

uninformed  public,  but  all  too  often  a  public  at  serious  risk  of 

injury  or  death. 

The  Delay  in  Requiring  Uniform  Tampon 
Absorbency  Disclosure. 

To  describe  fully  the  extent  and  impact  of  OMB's  interfer- 
ence with  the  tampon  regulation,   it  is  necessary  first  to  relate 
the  public  chronology  of  the  FDA's  regulatory  efforts  to  protect 
women  from  toxic  shock  syndrome  ("TSS") ,  and  then  to  detail,  to 
the  extent  that  is  possible,  OMB's  role  in  that  process. 

TSS  is  a  serious  and  potentially  fatal  disease  that  occurs 
most  often  in  menstruating  women  who  use  tampons.     By  the  end  of 
1987,   approximately  3500  cases  of  TSS  had  been  reported  in  the 
United  States  with  a  3%  fatality  rate.       See  Institute  of 
Medicine,   Toxic  Shock  Syndrome:     Assessment  of  C  tent 
Information  and  Future  Research  Needs   (1982)    ("10M  Report"),  p. 3; 
"Dangerous  Delays  in  Tampon  Absorbency  Warnings,"  Journal  of  the 
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American  Medical  Association,  Vol.   258,  No. 7  at  949   (August  21, 
1987);  Affidavit  of  Sidney  M.  Wolfe,  M.D. ,   Public  Citizen  Health 
Research  Group  v.  Young.   Civ.  No.   88-1492   (D.D.C.).     More  than 
ninety  percent  of  these  cases  occurred  in  menstruating  women  who 
used  tampons.  Id. 

The  FDA  first  became  concerned  about  the  link  between  the 
use  of  high-absorbency  tampons  and  TSS  when  a  tri-state  epidemio- 
logical- study  conducted  in  1981  concluded  that  "women  who  used 
high-absorbency  tampons  had  a  greater  relative  risk  of  developing 
TSS  than  women  who  used  low-absorbency  tampons. "     M.  Osterholm, 
et  al . ,   Tri-State  Toxic  Shock  Syndrome  Study  Epidemiologic 
Findings,   145  J.   Infectious  Diseases  431,   438   (1982).     On  the 
basis  of  those  findings,  the  FDA  concluded  that  "users  of  high- 
absorbency  tampons  have  a  greater  risk  of  contracting  TSS  than 
users  of  low-absorbency  tampons."     46  Fed.  Reg.   23,767   (Apr.  28, 
1981) .     The  federal  government's  Institute  of  Medicine  recommend- 
ed in  a  1982  report  that  "[w]omen,   especially  adolescents,  should 
be  advised  to  minimize  their  use  of  high  absorbency  tampons." 
IOM  Report  at  86. 

The  Federal  Food,   Drug  and  Cosmetic  Act  prohibits  a 
manufacturer  of  a  drug  or  device  from  selling  a  product  that  is 
"misbranded"  —  i.e.,   labeled  in  a  way  that  is  misleading  or  that 
fails  to  disclose  information  about  adverse  consequences  to 
health  that  are  associated  with  use  of  the  product.     In  June 
1982,  concluding  that  "the  risk  of  TSS  appears  to  decrease  as 
tampon  absorbency  decreases,"  the  FDA  issued  a  regulation 
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mandating  that  tampon  manufacturers  warn  women  of  the  association 
between  tampons  and  toxic  shock  syndrome,   and  include  a  statement 
in  the  labeling  advising  women  to  *us[e]  tampons  with  the  minimal 
absorbency  needed  to  control  menstrual  flow."     21  C.F.R.  § 
801.430;   47  Fed.   Reg.   26,982    (June  22,   1982).     The  regulation, 
however,  did  not  require  manufacturers  to  use  standardized 
absorbency  terminology  or  to  disclose  the  relative  absorbency  of 
a  specific  tampon  brand  in  relation  to  other  brands  on  the 
market.     For  example,   one  manufacturer's  "super*  tampon  is 
actually  less  absorbent  than  another  manufacturer's  "regular." 
47  Fed.   Reg.   26,987    (June  22,    1982).     Thus,   although  the 
government  took  measures  to  warn  women  to  use  less  absorbent 
tampons,    it  did  not  provide  them  with  enough  information  to  heed 
the  warning. 

To  ensure  that  women  would  be  able  to  make  informed 
decisions  about  using  high  absorbency  tampons  and  thereby 
decrease  their  risk  of  developing  TSS,   Public  Citizen's  Health 
Research  Group   ("HRG")   petitioned  the  FDA  in  July  1982  to  exer- 
cise its  authority  under  the  misbranding  provisions  of  the  FDC 
Act  to  require  a  uniform  nomenclature  for  disclosing  absorbency 
on  tampon  labels.     Nine  months  later,   the  FDA  responded  by 
admitting  that  there  is  "little  correlation  among  terms  used  to 
denote  absorbency  among  brands,  and  consequently  .   .   .  consumers 
cannot  make  interbrand  comparisons  on  the  basis  of  labeling 
statements  about  absorbency."     Letter  to  Sidney  M.  Wolfe,  M.D., 
from  Mark  Novitch,  M.D.,  Deputy  Commissioner  of  Food  &  Drugs,  at 
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2   (April  22,   1983).     However,   rather  than  issuing  a  regulation 
requiring  standardized  absorbency  disclosures,   the  FDA  instead 
appointed  a  "task  force"  of  industry  and  consumer  representatives 
that  was  to  develop  a  "voluntary"  standard  by  which  absorbency 
could  be  measured  and  then  uniformly  disclosed  to  the  public.  A 
year  later,  the  task  force  was  unable  to  reach  any  consensus  on  a 
voluntary  standard,  and  on  May  7,   1984,  HRG  renewed  its  petition 
for  a  mandatory  labeling  regulation. 

By  June  29,   1984,   the  FDA  had  announced  its  intention  to 
propose  a  labeling  regulation,   and  on  July  9,   1984,   it  informed 
HRG  that  "a  labeling  regulation  is  necessary  to  assure  that 
consumers  can  make  meaningful  interbrand  comparisons  with  respect 
to  absorbency,"  and  it  assured  the  group  that  it  would  "develop  a 
proposed  absorbency  test  and  labeling  requirement  as  rapidly  as 
possible . "     Letter  to  HRG  from  John  C.  Villforth,  Director, 
Center  for  Devices  &  Radiological  Health  (July  9,   1984)  (emphasis 
added) .       Despite  its  promise  to  move  expeditiously,  however,  the 
FDA  took  no  further  regulatory  steps  for  three  more  years. 
Meanwhile,  between  January  1982  and  December  1987,  more  than  1900 
additional  cases  of  TSS,   including  at  least  36  fatalities, 
primarily  in  women  using  tampons,  were  reported  to  the  Centers 
for  Disease  Control   ("CDC") .     See  Affidavit  of  Sidney  M.  Wolfe, 
M.D.   f  2    (Aug.   2,    1988),   Public  Citizen  Health  Research  Group  v. 
Young.  Civ.  No.   88-1492  (D.D.C.). 

In  August  1987,   after  an  epidemiological  study  by  the  CDC 
again  confirmed  the  association  between  increased  tampon 
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OMB's  Role  in  The  Delay. 

Since  OMB's  role  in  any  particular  rulemaking  effort  is,  for 

the  most  part,   shrouded  in  secrecy,  we  cannot  prove  the  full 

extent  to  which  OMB  is  responsible  for  the  more  than  eight  year 

delay  in  the  issuance  of  a  proposed  tampon  labeling  rule.  For 

example,   it  is  extremely  likely  that  OMB  was  involved  in  the 

FDA's  initial  decision  to  resort  to  a  "voluntary  standard"  before 

pursuing  a  mandatory  requirement,   since  "voluntary  regulation"  is 

a  well  known  principle  of  OMB's  regulatory  "relief"  program. 

Indeed,   the  third  factor  listed  in  the  "Regulatory  Policy 

Guidelines"  that  were  issued  by  OMB  under  the  direction  of  the 

Presidential  Task  Force  on  Regulatory  Relief,   and  that  are 

incorporated  by  reference  in  Ex.  Order  12498,   states  that: 

Federal  regulations  should  not  prescribe  uniform 
quality  standards  for  private  goods  and  services, 
except  where  these  products  are  needlessly  unsafe  or 
product  variations  are  wasteful,   and  voluntary  private 
standards  have  failed  to  correct  the  problem. 

See  "Reagan  Administration  Regulatory  Achievements,"  Presidential 

Task  Force  on  Regulatory  Relief  (August  11,   1983)   at  19. 

We  also  know  from  the  candid  revelations  by  high-level 

agency  officials  in  April  1988,   that  once  the  voluntary  route 

fell  through,  OMB  played  a  major  role  in  delaying  the  issuance  of 

a  proposed  mandatory  labeling  requirement.     In  addition,   we  have 

obtained  copies  of  the  draft  rules  that  were  sent  by  the  FDA  to 

OMB  at  various  times  in  the  process.     By  comparing  those  drafts 

to  the  actual  documents  that  appeared  in  the  Federal  Register,  we 

have  some  basis  for  assessing  the  impact  that  OMB  has  had  on  the 
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substance  of  the  proposed  tampon  regulation.     Those  documents 
reveal  that  OMB  repeatedly  second-guessed  the  expert  judgments  of 
the  FDA  and  that  it  apparently  insisted  on  weakening  the 
regulation  to  reflect  the  concerns  of  at  least  one  major  tampon 
manufacturer  that  wanted  to  be  able  to  continue  marketing  its 
tampons  without  changing  its  existing  absorbency  terminology. 

One  of  the  major  issues  of  contention  in  the  tampon 
absorbency  regulation  debate  has  been  whether  manufacturers  will 
be  permitted  to  continue  using  the  popular  absorbency  terms,  such 
as  "super"  and  "regular,"  that  are  now  used  to  describe  their 
products,  without  having  to  satisfy  standardized  absorbency 
requirements  for  such  terms.     It  has  been  HRG's  position,  and 
that  of  other  consumer  and  women's  groups,   that  it  is  inherently 
confusing  and  misleading  to  allow  manufacturers  to  sell  "regular" 
tampons  that  are  more  absorbent  than  "super"  brands.     HRG  has 
therefore  favored  a  ban  on  the  use  of  such  terms,  or,   at  a 
minimum,   standardization  of  the  terms  so  that  they  are  associated 
with  uniform  absorbency  rates,   much  the  way  that  suntan  lotions 
are  designated  with  a  standardized  number  that  informs  consumers 
of  the  degree  of  protection  from  the  sun's  harmful  rays  that  can 
be  expected  from  the  product. 

In  a  proposed  rule  sent  to  OMB  on  June  2,    1988,   and  approved 
by  both  the  Commissioner  of  the  FDA  and  the  Secretary  of  the 
Department  of  Health  and  Human  Services,   manufacturers  would  have 
been  prohibited  from  using  certain  absorbency  terminology  unless 
their  tampons  could  absorb  a  specified  amount  of  liquid.  Thus, 
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for  example,   under  the  proposal,   only  tampons  that  could  absorb  a 
specified  number  of  grams  could  be  labeled  "super."     In  the 
preamble  to  the  draft  proposal,  the  FDA  stated  that  it  "believes 
that  the  continued  lack  of  standardization  of  absorbency  terms 
among  brands  is  confusing  and  misleading."     The  agency  also 
explained  that  "[d]ata  show  that  tampon  users  .   .   .  are  familiar 
with  and  rely  on  absorbency  terms  in  making  purchasing 
decisions,"  and  that  "[t]he  absence  of  standardized  terms 
complicates  interbrand  comparisons  and,   to  the  extent  that  users 
believe  that  one  brand's  'regular7   is  like  another's,   they  may  be 
misled."       Exhibit  B  at  30-31.     Therefore,   the  proposal  would 
have  required  the  use  of  standardized  terminology  that 
corresponded  to  numerical  absorbency  ranges.     Id . 

Despite  the  fact  that  the  FDA  had  arrived  at  its  regulatory 
decision  based  on  "hundreds  of  comments  from  consumers  indicating 
that  they  believe  that  the  terms  as  currently  used  are  misleading 
and  should  be  standardized  to  facilitate  interbrand  comparisons," 
id. f   the  proposed  rule  that  was  published  in  the  Federal  Register 
more  than  three  months  later  significantly  deviated  from  the 
approach  reflected  in  the  draft.     That  proposal  not  only  assigned 
letters   (A-F)    instead  of  absorbency  terms  to  each  of  the 
absorbency  ranges,   but,  more  importantly,   allowed  manufacturers 
to  continue  using  absorbency  terms  without  any  standardization  or 
other  limitations.     Although  the  agency  had  already  firmly 
concluded  that  the  standardization  of  terms  was  crucial  to  any 
labeling  regulation,  rather  than  mandating  such  standardization, 
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it  simply  "invite [d]   comment  on  whether  further  action  to 
standardize  labeling  is  warranted  in  order  to  ensure  that  tampon 
absorbency  information  is  conveyed  to  consumers  in  a  clear, 
nonmisleading  fashion. "     53  Fed.  Reg.   37250,  37260. 

Three  points  about  the  proposed  rule  are  particularly 
noteworthy.     First,  there  is  the  obvious  question  of  what 
happened  between  the  time  that  the  draft  was  submitted  to  0MB  in 
June,   1988,  and  the  date  it  was  published  in  the  Federal  Register 
three  months  later  to  warrant  such  a  drastic  change  in  approach. 
In  light  of  the  unequivocal  conclusion  by  both  the  FDA  and  HHS 
that  "continued  lack  of  standardization  of  absorbency  terms  among 
brands  is  confusing  and  misleading,"  the  only  explanation  is  that 
0MB  insisted  on  the  change. 

Second,  and  more  important,  0MB  apparently  did  so  at  the 
insistence  of  at  least  one  major  tampon  manufacturer.     Thus,  by 
letter  dated  August  23,   1988  —  one  month  before  the  proposed 
rule  was  published  in  the  Federal  Register  --  an  attorney  repre- 
senting Playtex  tampons  wrote  Jay  Plager,  0MB' s  Administrator  for 
Information  and  Regulatory  Affairs,  urging  him  to  intervene  in 
the  process  and  to  alter  the  requirements  of  the  draft  proposed 
rule.     That  letter  (attached  as  Exhibit  C)   states  that: 

We  understand  that  proposed  Food  and  Drug 
Administration   (FDA)   regulations  to  establish  labeling 
requirements  concerning  tampon  absorbency  are  currently 
under  discussion  between  your  office  and  the  agency. 
Playtex  is  concerned  that  the  proposed  regulations 
could  have  unintended  adverse  effects  both  upon 
consumer  safety  and  upon  consumer  free  choice  in  the 
marketplace. 

Playtex's  attorney  then  explained  the  company's  position  that  any 
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proposed  regulation  should  not  require  manufacturers  to  change 
their  use  of  absorbency  terminology,   since  this  would  force 
manufacturers  "to  redesign  their  product  lines  to  comply  with  the 
terms  of  the  proposal,"  and  that,  " [ a ] ccordingly ,  such  a  proposal 
should  not  be  issued  without  careful  review."     Id .  at  2.  Playtex 
accompanied  the  letter  with  a  more  detailed  submission  that  it 
had  already  provided  to  the  FDA.     Id.       The  letter  concluded  by 
stating  that: 

We  hope  that  FDA,   the  Department  of  Health  and 
Human  Services,   and  the  Office  of  Management  and  Budget 
will  review  these  concerns  and  implement  any  necessary 
and  appropriate  revisions  in  the  notice  of  proposed 
rulemaking  before  a  document  is  published  in  the 
Federal  Register. 

Id .  at  3 .     We  do  not  know  if  this  submission  was  the  only  contact 

Playtex  had  with  Mr.   Plager  or  other  representatives  of  OMB,  but 

it  is  clear  that  Playtex,  with  the  help  of  OMB,  was  successful  in 

getting  the  regulation  that  had  been  drafted  by  the  FDA  and 

approved  by  HHS  changed  to  meet  its  concerns  before  a  proposal 

was  even  released  to  the  public  for  comment. 

Third,   despite  the  fact  that  both  the  text  of  the  proposed 

rule  and  the  accompanying  preamble  had  been  substantially  changed 

since  the  time  that  it  was  submitted  in  draft  form  to  OMB  by  the 

FDA  and  HHS,   the  proposal  as  it  appeared  in  the  Federal  Register 

is  nevertheless  dated  June  2,   1988  —  the  date  that  the 

Commissioner  and  the  Secretary  of  HHS  had  signed  off  on  the 

earlier  version  and  sent  it  to  OMB.       We  do  not  know  who  is 

responsible  for  the  apparent  backdating  of  the  revised  document 
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or  why  the  back-dating  was  deemed  necessary,   but  the  date  of  the 
decision  stated  in  the  Federal  Register  simply  does  not 
correspond  to  the  facts  as  reflected  by  these  intra-agency 
submissions. 

OMB's  interference  did  not  end  there.     In  response  to  the 
proposed  regulation,  the  FDA  was  deluged  with  more  than  250 
comments  stating  that  it  is  imperative  that  the  agency 
standardize  or  eliminate  the  use  of  absorbency  terms  and  that 
letter  designations  combined  with  nonstandardized  terms  would  be 
confusing  and  misleading.     As  the  agency  noted,   "[n]one  of  these 
comments  supported  requiring  letter  designations  but  allowing 
existing  terms  to  remain  nonstandardized,   as  FDA  proposed. "  See 
March  29,    1989  Draft  Final  Rule   (Exhibit  D  at  17-18). 
Meanwhile,   by  letter  dated  December  21,   1988,   to  Richard 
Eisinger,  Assistant  Branch  Chief  at  0MB,   Playtex's  lawyer  sent  a 
copy  of  the  company's  comments  on  the  proposal  and  reiterated  its 
concern  that  any  final  regulation  should  not  result  in  Playtex 
having  to  reformulate  its  product  so  that  its  chosen  terminology 
meets  standardized  absorbency  requirements.     Exhibit  E. 

In  a  draft  "final  rule"  received  by  0MB  on  March  29,  1989 

(and  presumably  approved  by  HHS) ,   the  FDA  again  concluded  that 

allowing  the  use  of  nonstandardized  terms  would  confuse 

consumers:  , 

FDA  has  concluded,   based  on  the  comments  and  on  its  own 
analysis,   that  simply  adding  a  letter  designation  to 
existing  tampon  labeling  would  not  be  sufficient  to 
provide  to  consumers  truthful,   accurate,  and 
nonmisleading  information  about  the  absorbency  of  the 
product  at  the  time  of  purchase.     Although  the  letter 
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designations  would  accurately  represent  absorbency, 
regardless  of  tampon  brand  or  style,  consumer  and 
consumer  group  comments  stated,   in  direct  and 
unequivocal  language,  that  consumers  would  be  confused 
and  the  effectiveness  of  those  designations  would  be 
undercut  by  the  continued  use  of  familiar,  yet 
nonstandardized,   absorbency  terms.     FDA  agrees  with 
these  comments  and  finds  that  if  it  did  not  standardize 
terms,  tampon  labeling  as  a  whole  would  then  confuse 
rather  than  inform  consumers,   and  the  final  rule  would 
not  achieve  its  stated  public  health  purposes. 

Exhibit  D  at  19.     As  an  apparent  "compromise"  between  the  FDA's 
unwavering  position  that  absorbency  terminology  must  be 
standardized,  and  OMB's  insistence  (at  the  behest  of  Playtex) 
that  standardization  not  be  a  requirement  of  any  final  rule,  the 
agency's  draft  would  have  mandated  the  use  of  letter  designa- 
tions, and  made  the  use  of  absorbency  terms  optional .  but 
nevertheless  required  any  manufacturer  that  wished  to  use  such 
terms  to  meet  standardized  absorbency  ranges. 

Apparently  this  compromise  was  still  not  acceptable  to  OMB. 
Thus,  one  month  later,  on  April  25,   1989,  the  FDA  submitted  yet 
another  draft  final  rule.     Under  that  draft,  manufacturers  would 
be  required  to  use  an  entirely  new  set  of  absorbency  terms 
(e.g. .   "light  absorbency,"  "high  absorbency"),  corresponding  to 
six  absorbency  ranges,  and  these  terms  would  have  to  be  disclosed 
prominently  in  the  principal  display  panel  of  the  label.  In 
addition,  however,  manufacturers  would  be  permitted  to  continue 
using  whatever  terminology  they  are  currently  using,  regardless 
of  whether  those  terms  bear  any  resemblance  to  the  absorbency 
ranges  required  for  the  new  terminology.     Exhibit  F.     In  other 
words,  a  manufacturer  may  continue  to  sell  a  "Super"  tampon  that 
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is  less  absorbent  than  another  manufacturer's  "Regular"  tampon, 
so  long  as  the  new  required  terminology  that  is  required  in  the 
display  panel  is  accurate. 

A  comparison  of  the  FDA's  March  29,   1989  draft  with  its 
April  25,   1989  draft  reveals  a  major  shift  in  the  agency's 
reasoning  that  can  only  be  attributed  to  OMB 's  insistence  that  no 
final  rule  eliminate  a  manufacturer's  ability  to  continue  to  use 
whatever  terminology  it  has  used  in  the  past.     Thus,   until  March 
29,   1989,  the  agency  had  consistently  maintained  that  allowing 
the  use  of  nonstandardized  absorbency  terminology  would  "confuse 
rather  than  inform  consumers"  and  that  such  a  final  rule  "would 
not  achieve  its  stated  public  health  purposes."      Nevertheless,  a 
month  later  the  FDA  suddenly  decided  that  any  confusion  caused  by 
the  use  of  nonstandardized  terminology  could  be  cured  by 
requiring  the  use  of  standardized  terms  in  addition  to 
nonstandardized  terms,   as  long  as  the  standardized  terms  are  more 
prominently  displayed.     On  June  12,   1989,  this  version  of  the 
rule  was  published  in  the  Federal  Register,   not  as  a  final  rule, 
but  rather  as  a  "Reproposed  Rule,"  with  an  additional  comment 
period  of  two  months. 

Thus,   to  date,  more  than  eight  years  after  the  FDA  first 
concluded  that  "users  of  high-absorbency  tampons  have  a  greater 
risk  of  contracting  TSS  than  users  of  low-absorbency  tampons," 
the  agency  has  yet  to  issue  a  final  regulation  that  would  require 
uniform  disclosures  of  tampon  absorbency.     Furthermore,  common 
sense  dictates  that  the  regulation  that  was  finally  approved  by 
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OMB  —  under  which  both  standardized  and  nonstandardized 
absorbency  terms  may  be  used  in  the  label  of  the  same  product  — 
can  only  serve  to  heighten,   rather  than  to  eliminate,  the 
confusion  that  the  FDA  was  so  determined  to  avoid.  Clearly, 
OMB's  interference  with  this  regulation  has  not  only  resulted  in 
years  of  delay  in  providing  women  any  protection  from  the  risk  of 
developing  a  serious  and  often  deadly  disease,   but  it  has  also 
resulted  in  a  major  dilution  of  a  much  needed  consumer  protection 
measure . 

As  I  explained  in  the  beginning  of  my  testimony,  however, 
the  tampon  regulation  saga  is  only  symptomatic  of  OMB's 
relentless,   undue,   and  harmful  interference  with  government 
health  and  safety  regulations.       The  pattern  is  always  the  same  - 
-  the  agency  charged  with  protecting  the  public  from  a  serious 
health  hazard  identifies  a  problem,   determines  that  regulation  is 
necessary,   and  starts  to  develop  the  data  needed  to  address  the 
problem.     Then,   pursuant  to  either  the  Paperwork  Reduction  Act, 
Ex.   Order  12291  or  Ex.  Order  12498,    in  steps  OMB.     The  inevitable 
delay  begins.     At  every  step  of  the  process,   OMB  must  be  informed 
of  and  ultimately  must  approve  the  agency's  objectives,  proce- 
dures,  conclusions,   and  ultimately  even  the  language  that  it  uses 
to  describe  and  address  the  problem.     In  the  meantime,   the  public 
remains  at  risk,   and  the  cost  of  the  regulatory  process 
increases.       Additional  examples  of  the  pattern  abound.  Rather 
than  detail  them  here,   I  have  included  as  Exhibit  A  to  my 
testimony  a  report  that  Public  Citizen  co-released  last  October 
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with  Senators  Edward  Kennedy  and  Albert  Gore  which  provides  an 
extensive  overview  of  the  serious  toll  on  health  and  safety  that 
has  resulted  from  the  centralization  of  OMB' s  power  over  the 
regulatory  process.     Although  the  report  was  directed  at  Vice 
President  George  Bush's  role  as  head  of  President  Reagan's  "Task 
Force  on  Regulatory  Relief,"  it  applies  fully  to  the  0MB 's  role 
in  eliminating,  delaying,  and  diluting  important  health  and 
safety  regulatory  efforts.     The  report  documents  20  different 
cases  in  which  0MB  was  directly  involved  in  significantly 
reducing  consumer  protection,   including  the  following: 

•  Delaying  for  several  years  the  FDA's  issuance  of  a 
regulation  that  reguired  manufacturers  of  aspirin  to 
include  a  warning  in  the  labels  of  their  products  that 
a  child  with  the  chicken  pox  or  flu  who  is  given 
aspirin  greatly  increases  its  risk  of  developing  Reye's 
Syndrome  —  a  serious  and  often  fatal  disease; 

t     Delaying  for  fifteen  months  and  then  substantially 
diluting  FDA  regulations  that  would  have  required 
testing  of  all  infant  formula  to  make  sure  that  it 
contains  the  correct  levels  of  nutrients  that  are 
crucial  to  an  infant's  physical  development; 

•  Pressuring  the  FDA  to  permit  the  continued  use  of 
carcinogenic  color  additives  in  foods,  drugs,  and 
cosmetics  although  the  Delaney  Clause  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  prohibits  the  use  of  any 
dye  found  to  cause  cancer  in  animals  or  humans; 

•  Delaying  for  more  than  two  years  and  then 
significantly  cutting  back  of  the  Occupational  Health 
and  Safety's  hazards  communication  rule  under  which 
manufacturers  have  to  inform  employees  of  the 
identities  of  extremely  toxic  chemicals  used  in  the 
workplace; 

•  Delaying  and  then  eliminating  a  key  provision  of  an 
OSHA  regulation  that  would  protect  hospital  workers 
from  exposure  to  ethylene  oxide  —  a  widely  used 
sterilant  linked  to  cancer,  chromosome  damage,  and 
miscarriages ; 
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0     Delaying  for  five  years,  and  then  significantly 
weakening,  an  OSHA  regulation  aimed  at  protecting 
workers  in  grain  elevators  and  mills  from  the  danger  of 
explosion  and  fire  caused  by  the  accumulation  of  grain 
dust? 

©    Refusing  to  allow  the  National  Institute  of 
Occupational  Safety  and  Health  to  conduct  the  study 
needed  to  determine  whether  there  is  a  link  between  the 
use  of  video  display  terminals  and  a  reported  increase 
in  miscarriages  and  birth  defects  by  women  who  are 
exposed  to  such  terminals  over  long  periods  of  time; 

#  Postponing  or  eliminating  five  automobile  standards 
aimed  at  reducing  the  annual  toll  of  50,000  deaths  and 
hundreds  of  thousands  of  injuries  on  the  highways; 

•  Interfering  with  the  Environmental  Protection 
Agency's  issuance  of  a  regulation  aimed  at  reducing 
permissible  levels  of  lead  in  gasoline; 

§  Delaying  for  more  than  five  years  the  EPA's  issuance 
of  a  regulation  requiring  the  phase-out  of  products 
containing  asbestos  —  a  known  human  carcinogen. 

The  examples  in  our  report  are  by  no  means  exhaustive. 
Others  readily  come  to  mind.     For  example,  the  0MB  review  process 
is  now  one  of  the  principal  factor  cited  by  the  FDA  for  its  delay 
in  completing  its  review  of  the  efficacy  of  over-the-counter  drug 
ingredients  —  a  task  that  was  begun  by  the  agency  in  1972  and  is 
still  far  from  completed.     We  have  also  recently  been  informed  by 
FDA  officials  that  a  decision  about  whether  to  ban  the  use  of  the 
chemical  methylene  chloride  as  a  food  additive  in  decaffeinated 
coffee  has  been  held  up  by  0MB,  despite  the  fact  that  the 
Commissioner  of  the  FDA  and  the  Secretary  of  HHS  concluded  in 
December,   1985  that  the  substance  causes  cancer,  and  the  Delaney 
Clause  of  the  FDC  Act  flatly  prohibits  the  use  of  any 
carcinogenic  food  additive. 

Like  the  tampon  regulation,  virtually  every  one  of  these 
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examples  involves  a  situation  where  OMB,   invariably  at  the  behest 
of  a  regulated  industry  that  has  been  unsuccessful  in  convincing 
a  Republican  Administration  agency  to  forego  or  change  a 
regulation,   substitutes  its  own  policy  judgment  for  the 
scientific,  technical,  expert  judgment  of  the  agency  scientists 
and  officials  charged  by  law  to  make  these  important  decisions. 
Significantly,  as  our  report  demonstrates,   in  most  of  these 
cases,  the  regulation  is  eventually  issued,  often  because  either 
the  courts  or  Congress  intervene.      Thus,  the  real  harm  from 
OMB's  interference  are  greatly  increased  bureaucratic  costs  and 
the  shameful  loss  of  life  and  injuries  that  could  have  been 
prevented  if  the  regulation  had  been  issued  earlier. 

There  is  another,  often  overlooked,  consequence  of  OMB's 
interference:     the  ever  increasing  number  of  demoralized 
government  employees  who,  for  the  most  part,  have  chosen  to  work 
for  the  government  for  one  reason  only  —  to  serve  the  public 
interest.       These  government  employees  —  particularly  the 
scientists,  technicians,  economists,  and  consumer  protection 
specialists  —  are  simply  not  being  permitted  to  pursue  this 
laudatory  objective,  since  their  judgments  and  decisions  are 
routinely  overridden  by  OMB.     For  all  of  these  reasons,   it  is 
time  to  put  a  stop  to  this  unfettered  and  misdirected  abuse  of 
power,  and  to  return  the  power  to  protect  the  health  and  safety 
of  our  nation  to  the  agencies  that  were  entrusted  by  Congress  to 
do  so. 
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How  much  is  a  human  life  worth? 

According  to  George  Bush  and  the  Task  Force  on  Regulatory 
Relief,  the  answer  is:  not  very  much. 

For  instance,  under  Bush's  direction,  the  U.S.  Office  of 
Management  and  Budget  placed  a  price  tag  of  $208,000  on  a  human 
being  whose  life  is  extinguished  by  cancer  from  asbestos.  Bush 
and  the  OMB  concluded  that  spending  that  much  to  save  a  life  just 
wasn't  worth  it,  and  as  a  result  they  have  refused  since  1984  to 
approve  a  rule  restricting  or  removing  asbestos  from  the 
environment.  Yet  thousands  of  people  die  each  year  as  a  result  of 
exposure  to  asbestos. 

In  only  eight  years,  George  Bush  has  undermined  a  system  of 
health  and  safety  standards  that  has  taken  America  over  80  years 
to  achieve.  This  report  documents  only  a  small  portion  of  the 
carnage  that  has  resulted  from  eliminating  or  obstructing  many  of 
these  life-saving  rules. 

The  record  is  brutal  indeed.  At  least  40,000  deaths  and  one 
million  injuries  can  be  traced  to  the  Administration's  delay  in 
reguiring  air  bags  and  automatic  safety  belts  in  cars.  Hundreds 
of  thousands  of  infants  were  fed  nutritionally  deficient  formula 
while  Bush  and  the  OMB  delayed  rules  reguiring  testing  of  infant 
formula,  and  thousands  of  babies  and  young  children  suffered  the 
serious  and  often- fatal  Reye's  Syndrome  disease  while  the 
Administration  stonewalled  rules  to  place  warning  labels  on 
aspirin  products  linked  to  Reye's  in  children. 

The  Bush  Task  Force's  assault  on  our  nation's  health  and 
safety  standards  is  marked  by  a  callous  disregard  for  the  value 
of  human  life  and  a  shocking  readiness  to  apply  an  accountant's 
spread  sheet  to  rules  that  protect  our  lives  and  the  lives  of  our 
children.     It  is  time  to  set  the  record  straight. 


Staff  Attorney 


President 
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SUMMARY 


Throughout  its  scvcntccn-ycar  history,  Public  Citizen 
has  fought  for  a  healthy  workplace  and  environment,  safe 
products,  consumer  rights  in  the  marketplace,  and 
corporate  and  government  accountability.  Since  1981, 
when  George  Bush  assumed  his  role  as  head  of  President 
Reagan's  Task  Force  on  Regulatory  Relief,  the  staff  of 
Public  Citizen  has  gone  to  court,  to  Congress,  and  to  the 
American  people  in  an  effort  to  curtail  the  Reagan/Bush 
Administration's  sweeping  attempts  to  turn  back  the  clock 
on  a  broad  range  of  health  and  safety  regulations. 

In  repeated  battles,  both  alone  and  in  conjunction  with 
labor,  health,  and  environmental  organizations.  Public 
Citizen  has  been  the  advocate  of  vulnerable  constituencies 
--  children,  workers,  and  ordinary  citizens  --  whose  life 
and  limb  were  put  at  risk  by  George  Bush's  headlong  rush 
to  deregulate  health  and  safety  standards  at  the  behest  of 
industries  that  sought  to  protect  their  own  bottom  line. 
This  report  is  a  partial  record  of  of  those  efforts. 

In  selecting  the  cases  presented  here,  the  staff  of  Public 
Citizen  chose  only  those  regulatory  decisions  -  affecung 
thousands  and  sometimes  millions  of  Americans  --  for 
which  George  Bush  can  be  held  directly  responsible, 
either  because  he  was  personally  involved  in  the  ultimate 
decision,  or  by  virtue  of  his  responsibility  for  the  Office  of 
Management  and  Budget's  regulatory  review  functions. 
In  each  case,  working  through  the  staff  of  his  Task  Force 
and  OMB,  George  Bush's  deregulation  philosophy  has  left 
its  imprint  directly  on  the  lives  of  Americans  and  their 
children. 

In  some  cases,  that  impact  can  be  counted  dirccdy  in 
terms  of  the  lives  that  were  sacrificed  in  the  name  of 
"regulatory  relief."  In  others,  it  is  only  possible  to  identify 
a  population  jeopardized  by  poisons,  unsafe  products,  and 
hazardous  working  conditions. 

In  some  cases,  there  are  documents,  speeches,  and  court 
records  that  convey  in  black  and  white  the  pattern  of  Task 
Force  interference  that  led  to  elimination  and  delay  of 
important  health  and  safety  protections.  In  others,  there 
are  only  accounts  of  secret  meetings  held  by  Bush  or 
OMB  with  representatives  of  regulated  industries  seeking 
to  do  away  with  health  or  safety  standards  developed  on 
the  public  record  by  government  agencies  entrusted  by 
Congress  to  carry  out  the  will  of  the  people. 

In  some  cases,  the  Bush  Task  Force  was  successful  in 
granting  an  industry's  request  for  the  delay  or  elimination 
of  vital  standards.  In  others,  it  was  blocked  by  a  Congress 
that  was  unwilling  to  allow  the  dismantling  of  regulations 


needed  to  effectuate  important  statutory  objectives.  In  still 
others,  the  courts  intervened  to  require  a  stubborn  Admini- 
stration to  act  in  accordance  with  the  will  of  Congress 
rather  than  the  interests  of  auto  makers,  oil  companies,  or 
drug  manufacturers. 

This  report  covers  a  wide  range  of  health  and  safety 
issues.  Some  primarily  affect  children,  such  as  testing  re- 
quirements for  infant  formula;  the  delay  of  warnings  about 
Reye's  Syndrome,  a  serious  and  often  fatal  children's 
disease;  and  the  xask  Force's  attempts  to  stop  the  reduc- 
tion of  lead  in  gasoline. 

Some  of  the  issues  affect  safety  on  the  nation's  high- 
ways -  where  tens  of  thousands  of  people  die  and  millions 
arc  injured  each  year.  These  include  the  Task  Force's 
delay  of  requirements  for  airbags  and  automatic  safety 
belts,  the  weakening  of  the  bumper  standard,  and  the 
failure  to  protect  pedestrians. 

Several  of  the  case  studies  pertain  to  standards  govern- 
ing the  workplace,  including  regulations  requiring 
employers  to  inform  workers  about  their  exposure  to 
hazardous  chemicals,  limits  on  the  exposure  of  health  care 
workers  to  the  carcinogenic  chemical  ethylene  oxide,  and 
protections  needed  to  reduce  the  risk  of  explosions  in 
mills.  Other  examples  include  regulations  affecting  the 
environment,  such  as  the  phase -out  of  asbestos,  and 
requirements  for  treating  industrial  sewage  to  reduce  the 
levels  of  dangerous  chemicals  in  drinking  water. 

Finally,  several  examples  included  here,  such  as  tampon 
labeling,  prescription  drug  inserts,  tire  grading,  and 
labeling  disclosures  for  processed  meats,  affect  the 
public's  ability  to  make  informed  decisions  about  the 
products  they  purchase  w  hich,  in  turn,  can  have  a  signifi- 
cant impact  on  their  health  and  safety. 

Sparked  by  the  publication  of  such  landmark  books  as 
Upton  Sinclair's  The  Jungle,  Rachel  Carson's  Silent 
Spring,  and  Ralph  Nader's  Unsafe  at  Any  Speed,  America, 
through  its  elected  representatives  and  their  delegates,  has 
acted  forcefully  to  develop  a  system  of  rules  and  regula- 
tions that  protect  our  homes,  our  workplaces,  our  environ- 
ment, and  our  marketplace,  and  ensure  that  those  protec- 
tions survive  for  the  benefit  of  future  generations.  Too 
often,  the  public  takes  those  protections  for  granted. 
Examination  of  just  a  portion  of  George  Bush's  record  as 
the  head  of  the  Task  Force  on  Regulatory  Relief  is  power- 
ful testimony  of  what  can  happen  to  these  important 
protections  if  we  do  not  hold  the  government  accountable 
to  its  citizens. 
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INTRODUCTION 


In  his  August  15, 1988,  speech  to  the  Republican 
Convention,  President  Reagan  hailed  George  Bush's  role 
in  eliminating  "many  unnecessary  regulations"  as  Bush's 
greatest  service  to  the  nation  during  his  tenure  as  Vice 
President.  Indeed,  in  his  current  campaign  literature  Bush 
proclaims  that  one  of  his  "proudest  accomplishments  as 
Vice  President  has  been  to  help  eliminate  needless 
government  regulations  that  have  stifled  our  economy, 
raised  prices  and  cost  jobs." 

What  both  men  are  referring  to  is  that  under  the  Reagan 
Administration  George  Bush  has  chaired  the  President's 
'Task  Force  on  Regulatory  Relief,"  set  up  to  carry  out 
Reagan's  campaign  pledge  to  eliminate  "unnecessary"  and 
"excessive"  government  regulations.  And,  while  George 
Bush  has  indeed  been  responsible  for  eliminating  and 
delaying  much  federal  regulation,  the  public  has  heard 
little  about  the  effects  that  deregulation  activity  has  had  on 
health  and  safety.  This  report  fills  some  of  that  void. 

By  looking  at  examples  of  actual  regulations  that  were 
either  eliminated  or  delayed  under  the  Vice  President's  di- 
rection, the  public  can  gauage  for  itself  whether  those 
regulations  were  "unnecessary"  or  "excessive."  Public 
Citizen  believes  that  these  and  many  other  examples  show 
that  George  Bush  has  consistently  placed  the  economic 
interests  of  the  oil,  drug,  auto,  chemical,  and  other 
industries  above  the  health  and  safety  of  the  nation. 

The  Administration's  deregulation  program  has  three 
primary  components.  First,  regulatory  decision-making 
has  been  centralized  in  the  White  House  through  the  work 
of  the  Task  Force  and  the  Office  of  Management  and 
Budget  (OMB),  by  displacing  the  authority  Congress  gave 
to  the  expert  agencies  and  to  carry  out  the  legislative 
intent  of  the  laws.  Second,  the  inner  workings  of  the  Task 
Force  and  OMB  have  been  shrouded  in  secrecy  in  order  to 
shield  questionable  off-the-record  contacts  with  regulated 
companies  and  to  allow  the  White  House  to  exert  tremen- 
dous political  pressure  on  the  agencies  responsible  for 
making  the  ultimate  decisions.  This  secrecy,  in  turn,  has 
significantly  hampered  the  usual  "checks"  on  an  agency's 
abuse  of  power  -  Congressional  oversight  and  judicial 
review.  Third,  the  scientific  framework  for  regulatory 
decisions  as  articulated  by  Congress  in  dozens  of  laws  has 
been  largely  replaced  by  OMB's  highly  subjective  "cost- 
benefit"  analysis.  In  the  guise  of  more  rigorous  analysis, 
the  Task  Force  and  OMB,  with  its  control  over  agency 
budgets,  have  actually  subverted  agency  scientific  and 
research  capabilities  as  well. 


CENTRALIZED  POWER 

On  January  22,  1981,  shortly  after  taking  office. 
President  Reagan  announced  the  creation  of  his  'Task 
Force  on  Regulatory  Relief."  He  appointed  Vice  President 
Bush  to  head  the  Task  Force  and  gave  him  the  responsibil- 
ity "to  cut  away  the  thicket  of  irrational  and  senseless 
regulations." 

Barely  a  month  later,  on  February  17, 1981,  Mr.  Bush 
announced  that  the  President  had  issued  Executive  Order 
12291,  establishing  the  procedures  under  which  the  Task 
Force  would  carry  out  its  mission  to  eliminate  "unneces- 
sary" regulations.  Under  the  Executive  Order,  all  Execu- 
tive Branch  agencies  -  such  as  the  Environmental 
Protection  Agency,  the  Department  of  Labor,  the  Depart- 
ment of  Health  and  Human  Services,  the  Department  of 
Transportation  --  were,  for  the  first  time,  prohibited  from 
issuing  either  proposed  or  final  regulations  without  prior 
approval  from  OMB.  In  order  to  obtain  that  approval,  the 
agencies  were  required  to  demonstrate  that  the  societal 
"benefits"  of  the  proposed  action  outweighed  its  "costs," 
and  that  the  least  costly  alternative  had  been  selected, 
regardless  of  whether  other  choices  would  provide  more 
benefits  to  the  public. 

On  January  4, 1985,  President  Reagan  issued  another 
Executive  Order  -  No.  12498  -  designed  to  further 
centralize  OMB's  control  over  agency  rulemaking.  That 
Executive  Order  required  agencies  to  notify  OMB  of  all 
"regulatory  policies,  goals,  and  objectives"  and  "all 
significant  regulatory  actions  underway  or  planned." 
Under  the  Order,  agencies  must  obtain  OMB  approval 
even  to  collect  information  that  might  potentially  lead  to 
regulation  at  some  future  date.  Executive  Order  12498 
was  expressly  intended  to  "complement"  Executive  Order 
12291:  agencies  were  instructed  to  adhere  to  the  "cost- 
benefit"  requirements  of  the  previous  Order  and  to  abide 
by  the  regulatory  "guidelines"  of  Bush's  Task  Force.  This 
highly  questionable  displacement  of  agency  decision- 
making authority  by  executive  order  was  rejected  by  the 
Congress  in  the  defeat  of  the  Regulatory  Reform  legisla- 
tion and  is  being  challenged  in  the  courts. 

OMB  derives  its  extraordinary  power  over  agency 
rulemaking  from  yet  a  third  source  -  the  Paperwork 
Reduction  Act.  That  law,  enacted  in  1980  as  a  successor 
to  the  Federal  Reports  Act,  was  intended  to  give  OMB  the 
authority  to  coordinate  the  information  collection  activi- 
ties of  federal  agencies  -  in  other  words,  to  ensure  that 
agencies  arc  not  unnecessarily  burdening  the  public  by 
imposing  excessive  government  paperwork  requirements 
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on  the  private  sector.  Although  the  Act  specifically 
provides  that  it  is  not  intended  to  give  OMB  any  authority 
to  formulate  or  change  the  "substantive  policies  and 
programs"  of  the  agencies,  the  Task  Force  and  OMB  have 
used  the  law  in  connection  with  their  authority  under  the 
two  Executive  Orders  to  prohibit  agencies  from  collecting 
information  that  may  expose  health  hazards  and  ultimately 
lead  to  stronger  government  regulation. 


SECRECY  AND  INDUSTRY  CONDUITS 

What  soon  became  apparent  was  that  "cost-benefit"  was 
nothing  more  than  an  excuse  to  justify  the  wholesale  dis- 
mantling of  important  health  and  safety  regulations 
through  delaying,  weakening,  and  eliminating  those 
regulations,  largely,  if  not  exclusively,  at  the  behest  of  the 
regulated  industries. 

In  March,  1981,  Bush  sent  a  series  of  requests  direcdy 
to  corporations,  soliciting  lists  of  regulations  that  they 
found  onerous  and  asking  for  specific  proposals  for 
changing  them.  In  some  cases,  Bush  made  no  effort  to 
disguise  the  fact  that  he  was  responding  to  a  particular 
industry's  request  by  systematically  eliminating  or 
postponing  several  major  regulations  that  the  industry 
targeted  as  too  "costly."  Thus,  on  April  6, 1981,  the 
Administration  issued  a  report  entiUcd  "Actions  To  Help 
The  U.S.  Auto  Industry,"  which  credited  Bush's  Task 
Force  with  convincing  the  Environmental  Protection 
Agency  and  the  National  Highway  Traffic  Safety  Admini- 
stration to  "rescind,  revise,  or  repropose"  a  total  of  34 
regulations,  largely  aimed  at  decreasing  the  startling 
number  of  deaths  and  injuries  caused  on  the  highways 
each  year,  and  reducing  air  pollution  caused  by  automo- 
bile exhaust. 

C.  Boyden  Gray,  who  represented  a  number  of  Amer- 
ica's largest  industries  in  private  practice  before  serving  as 
legal  counsel  to  Bush  and  his  Task  Force,  was  explicit  in 
declaring  his  willingness  to  serve  industry  interests.  In  a 
speech  before  the  Chamber  of  Commerce  he  explained  his 
view  of  the  role  of  the  Task  Force: 

If  you  go  to  the  agency  first,  don't  be  too  pessimis- 
tic if  they  can't  solve  the  problem  there.  If  they 
don't,  that's  what  the  Task  Force  is  for.  Two  weeks 
ago  Ta  group]  showed  up  and  I  asked  if  they  had  a 
problem.  They  said  they  did,  and  we  made  a  couple 
of  phone  calls  and  straightened  it  out,  alerted  the  top 
people  at  the  agency  that  there  was  a  little  hanky- 
panky  going  on  at  the  bottom  of  the  agency,  and  it 
was  cleared  up  very  rapidly  --  so  the  system  docs 
work  if  you  use  it  as  a  sort  of  an  appeal.  You  can  act 
as  a  double  check  on  the  agency  that  you  might 
encounter  problems  with. 


As  a  general  rule  however,  OMB  and  the  Task  Force 
have  not  disclosed  oral  or  written  communications  with 
regulated  companies  or  even  with  agency  officials.  The 
secrecy  surrounding  their  activities  is  in  sharp  contrast  to 
the  openness  that  is  generally  required  of  agencies  who 
make  regulatory  decisions.  Under  the  Administrative 
Procedure  Act,  agencies  must  allow  all  interested  parties, 
including  the  public,  to  participate  in  rulemaking  proceed- 
ings, and  agency  decisions  must  be  made  on  the  basis  of 
the  public  record. 

By  contrast,  OMB  control  is  exerted  behind  closed 
doors,  with  no  opportunity  for  public  comment  and  no 
public  record  of  the  factors  that  influenced  OMB's 
decisions.  Thus,  the  OMB  staff  does  not  disclose  contacts 
with  private  industry,  allow  the  public  to  comment  on 
industry  submissions  it  has  received,  or  even  document  its 
role  in  urging,  pressuring,  or  directing  an  agency  to  take  a 
particular  regulatory  action.  As  the  House  Committee  on 
Energy  and  Commerce  has  explained,  "since  OMB's 
efforts  in  these  rulemaking  activities  are  largely  clandes- 
tine and  'off  the  record,'  its  improper  influence  generally 
cannot  be  checked  during  the  course  of  the  rulemaking 
process  or  judicial  review." 

As  the  examples  in  this  report  show.  Bush's  Task  Force 
and  OMB  have  acted  again  and  again  as  conduits  for 
industry  representatives  whose  views  had  already  been 
rejected  by  the  expert  agencies  designated  by  Congress  to 
make  often  highly  technical  judgments. 


JUDICIAL  REVIEW 

The  examples  also  demonstrate  that  often  the  decisions 
made  under  pressure  from  the  Task  Force  and  OMB  to 
eliminate,  delay,  or  weaken  regulations  were  subsequently 
overturned  by  either  Congress  or  the  courts.  Thus,  those 
rules  were  eventually  put  into  effect,  and  the  cost  of 
Bush's  regulatory  review  can  be  measured  in  die  tremen- 
dous loss  of  life  and  health  that  resulted  during  the 
intervening  years  when  those  important  regulations  were 
delayed. 

The  fact  that  a  court  has  reversed  an  agency's  decision 
to  eliminate  or  weaken  a  regulation  is  powerful  proof  of 
the  unlawfulness  of  die  agency's  activities.  On  the  other 
hand,  the  failure  of  a  court  to  overturn  an  agency's 
rulemaking  decision  is  not  necessarily  an  indication  that 
die  choice  made  by  the  agency  (or  OMB)  was  correct. 
Under  the  traditional  standards  that  apply  to  judicial 
review,  it  is  extremely  difficult  to  persuade  a  court  to 
overturn  an  agency's  regulatory  decision.  A  court  must 
uphold  the  agency  unless  its  decision  is  "arbitrary, 
capricious,  or  not  in  accordance  with  law."  In  addition, 
unless  the  statute  at  issue  leaves  the  agency  absolutely  no 
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discretion  in  the  mailer,  courts  must  defer  to  an  agency's 
interpretation  of  the  law  under  which  it  operates.  There- 
fore, unless  the  agency  has  acted  in  flagrant  disregard  of  a 
clear  statutory  command,  as  long  as  it  has  some  slated 
reason  for  the  action  that  it  has  taken,  the  courts  will 
generally  not  interfere  with  its  decision.  This  is  especially 
true  in  the  District  of  Columbia  Circuit,  where  many  of 
these  cases  arc  brought  and  which  is  now  dominated  by 
Reagan  appointed  judges  who  believe  that  the  judiciary 
should  rarely  disturb  a  decision  of  the  Executive  Branch. 


"COSTS"  VS.  "BENEFITS" 

At  the  heart  of  the  regulatory-  process  is  the  scientific 
and  economic  expertise  that  an  agency  applies  to  a 
particular  problem.  For  example,  the  agency  must  identify 
and  verify  a  hazard  or  potential  risk,  design  complicated 
testing  instruments  and  methodologies,  formulate  appro- 
priate remedies,  assist  industries  in  complying  with  regu- 
lations, and  construct  and  adapt  regulatory  programs  that 
are  cost-effective.  The  Task  Force  and  OMB  have 
undermined  this  important  aspect  of  the  process  and 
replaced  it  with  an  overriding  analytical  fiction:  cost/ 
benefit  aralysis. 

As  applied  by  Bush  and  OMB,  cost/benefit  is  nothing 
more  than  a  means  to  a  predetermined  end.  Indeed, 
although  the  initial  approval  form  used  by  OMB  under 
Executive  Order  12291  required  an  agency  to  estimate  the 
"costs"  of  the  regulation  to  be  reviewed,  it  did  not  even 
bother  to  ask  the  agency  to  estimate  the  benefits.  Nor,  for 
that  matter,  is  there  any  mention  at  all  of  the  benefits'  side 
of  the  equation  in  any  of  the  several  "Progress  Reports" 
that  have  been  issued  by  Bush's  Task  Force. 

The  outcome  of  the  "cost-benefit"  calculation  can  be 
completely  manipulated  simply  by  deciding  what  counts 
as  a  "cost"  and  what  is  to  be  considered  a  "benefit." 
Moreover,  the  focus  of  OMB  review  is  on  the  alleged  cost 
savings  to  industry,  based  on  highly  subjective  informa- 
tion furnished  by  the  very  industry  with  an  economic 
interest  in  defeating  the  regulation  at  hand.  On  the  other 
side  of  the  ledger,  information  on  benefits  is  difficult  to 
obtain  and  virtually  impossible  to  quantify.  How  much, 
for  example,  is  a  life  worth?  As  one  congressional  com- 
mittee concluded,  cost/benefit  analysis  is  "simply  too 
primitive  a  tool."  Indeed,  the  following  two  examples 
demonstrate  that  what  consututcs  "costs"  and  "benefits"  is 
in  the  eye  of  the  beholder. 

One  of  the  first  regulations  that  Bush's  Task  Force 
targeted  for  review  was  a  1978  Department  of  Agriculture 
regulation  requiring  the  meal  industry  to  disclose  on  labels 
of  processed  meat,  such  as  hot  dogs,  that  the  product 
contained  a  substance  made  from  crushed  bone.  The  meat 


industry  had  been  unsuccessful  in  convincing  the  Carter 
Administration  to  change  the  regulation,  but  quickly 
seized  upon  Bush's  solicitation  of  lists  of  unwanted 
regulations  to  identify  the  disclosure  requirements  as  an 
"excessive"  regulation  that  was  costing  the  economy  some 
S500  million  annually.  The  industry's  argument  was  that 
since  consumers  would  not  purchase  products  that  they 
knew  contained  crushed  bone,  meat  producers  were 
throwing  away  or  using  for  pet  food  the  animal  carcasses 
that  it  wished  to  pulverize  for  use  in  processed  meats,  and 
that  this  "waste"  of  an  otherwise  usable  food  source  was 
costing  the  industry  and  the  public  S500  million  each  year. 

By  July  1981,  the  Department  of  Agriculture  announced 
its  intention  to  change  the  labeling  requirements  by  elimi- 
nating the  requirement  that  the  meat  industry  dislose  the 
presence  of  bone,  and  instead  permitting  manufacturers  to 
state  in  the  nutrient  labeling  that  the  product  had  added 
"calcium."  This  revision  in  the  labeling  rule  became  final 
a  year  later,  and  it  is  listed  in  George  Bash's  August  P>fc2 
"Progress  Report"  as  an  example  of  "major  cost  savings  of 
completed  regulatory  reforms.*'  The  amount  listed  as  an 
"annually  recurring  cost  savings"  to  the  public  is  $500 
million.  But  surely  this  docs  not  represent  the  cost  of  an 
"excessive"  government  regulation.  Rather,  it  is  the 
amount  of  money  the  meat  industry  was  losing  as  a  result 
of  consumers  not  wishing  to  purchase  processed  meats 
that  they  knew  contained  crushed  bone.  We  would  call 
that  a  result  of  the  "free  enterprise  system"  -  a  principle 
that  George  Bush  and  Ronald  Reagan  normally  enthusias- 
tically embrace  as  the  reason  government  regulation  is 
unnecessary. 

Second,  consider  OMB's  manipulation  of  the  "bene- 
fits" side  of  the  equation  in  its  review  of  the  Environ- 
mental Protection  Agency's  asbestos  rule.  In  refusing  to 
approve  the  EPA's  decision  to  go  forward  with  a  proposed 
ban  of  certain  asbestos  products.  OMB  argued  that  the 
costs  to  industry  far  outweigh  the  potential  benefits  to 
society.  However,  in  making  its  benefits  calculation, 
OMB  did  not  take  into  account  any  benefits  to  society 
other  than  the  value  of  actual  lives  saved  because  of  the 
prevention  of  deaths  from  asbestos-caused  cancer.  For 
example,  as  EPA's  own  final  Regulatory  Impact  Analysis 
admitted,  the  cost-benefit  analysis  did  not  take  into 
account  any  of  the  benefits  associated  with  controlling 
asbestosis  ~  a  serious  lung  disease  --  such  as  a  reduction 
in  medical  care  expenses,  increased  productivity,  and 
improvement  in  the  quality  of  life,  Nor  did  it  tike  into 
account  any  of  the  secondary  health  effects  on  the  families 
of  workers  who  were  exposed  to  asbestos. 

Benefits  were  reduced  further  by  the  mclluxl  used  by 
OMB  to  quantify  lives  saved.  OMB  started  by  assigning  a 
value  of  one  million  dollars  for  each  life  saved.  Applying 
a  "discounting"  principle,  it  then  reduced  that  value  based 
on  the  number  of  sears  a  person  would  be  expected  to  live 
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before  he  or  she  actually  died  from  cancer.  Thus,  OMB 
argued  that  since  there  is  typically  a  30-  to  40-year  lag 
time  between  the  exposure  to  asbestos  and  the  resulting 
death  from  cancer,  a  life  saved  40  years  from  now  is  worth 
only  a  small  percentage  of  the  million  dollars  a  life  is 
worth  today.  Under  this  theory.  OMB  considered  the 
present  value  of  a  life  saved  by  the  asbestos  rule  to  be 
$208,000.  As  the  congressional  committee  that  investi- 
gatcd  this  matter  concluded: 

OMB's  theory  of  discounting  human  lives . . .  leads  to  . 
undervaluing  the  benefits  of  health  and  safety  regula- 
tions, would  thwart  regulation  of  many  toxic  sub- 
stances through  the  application  of  the  cost-benefit 
criteria  of  Executive  Order  12291,  and  would,  there- 
fore, fail  to  protect  future  generations  from  many 


serious  chemical  hazards. 

What  this  report  demonstrates  is  that  the  real  issue  at  the 
core  of  the  debate  over  George  Bush's  role  as  head  of  the 
Regulatory  Task  Force  is  one  of  priorities.  While  some 
may  believe  that  a  democratic  society  such  as  ours  should 
make  its  highest  priority  the  health  and  welfare  of  the 
nation  and  its  children,  George  Bush  has  made  it  clear  that 
the  interests  and  profits  of  big  business  take  precedent 
over  these  concerns.  The  public  will  have  to  decide 
whether  to  support  Bush's  regulatory  relief  activities,  but 
it  is  at  least  entitled  to  know  the  real  life  consequences 
behind  the  rhetorical  claims  that  he  has  eliminated  so 
many  "unnecessary"  and  "excessive"  government  regula- 
tions. 
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CASE  EXAMPLES 

ASPIRIN  AND  REYE'S  SYNDROME 

ISSUE 

There  is  strong  evidence  of  a  link  between  ihc  use  of  aspirin  to  treat  chicken  pox  and  flu  and  the  development 
in  children  of  Rcyc's  Syndrome  --  a  relatively  rare,  bat  often  fatal,  disease. 


Significance  According  to  a  1983  New  England  Journal  of  Medicine  article,  between  2200  and  4200 

children  develop  Reye's  Syndrome  each  year.  The  fatality  rate  is  high  -  approximately  20-10 
percent  of  those  children  die;  a  substantial  percentage  of  those  who  survive  suffer  severe  brain 
damage. 

The  Federal  Food,  Drug,  and  Cosmetic  Act  requires  the  label  of  a  drug  to  contain  "adequate 
warnings  against  use  . . .  by  children  where  its  use  may  be  dangerous  to  health."  In  June 
1982,  after  Public  Citizen  and  the  American  Public  Health  Association  had  sued  the  Food  and 
Drug  Administration  (FDA)  for  delaying  a  decision  to  require  warning  labels  about  Rcyc's 
Syndrome  on  aspirin,  the  Secretary  of  the  Department  of  Health  and  Human  Services  (HHS) 
announced  that  the  scicnufic  evidence  linking  aspinn  to  the  disease  required  that  labels  on 
aspirin  products  include  a  warning  to  ensure  that  parents  would  know  not  to  give  aspinn  to 
their  children  with  chicken  pox  or  flu,  wiihout  first  consulting  a  dot  ir.  Over  the  dmg 
industry's  strenuous  objections,  the  Secretary  directed  the  FDA  to  [  rcparc  a  regulation  that 
would  require  the  necessary  labeling. 


Task  Force  In  October  1982,  while  the  proposed  regulation  was  pending  at  OMB,  a  top  OMB  official 

Interference  held  a  secret  meeting  with  several  industry'  representatives,  including  the  President  of  the 

Aspirin  Foundation,  and  as  a  result  stopped  the  labeling  regulation  from  going  forward.  In 
November  1982,  the  Secretary  of  HHS  formally  withdrew  the  proposed  regulations. 


Impact  on  Between  June  4,  1982  when  the  Secretary  of  Health  and  Human  Services  fust  announced  that 

Health  and  Safety  warning  labels  were  needed,  and  June  5, 1986,  when  such  labels  were  finally  required,  ap- 

proximately 3,000  children  in  this  country  developed  Reyc's  Syndrome.  (The  dramauc 
decrease  in  the  number  of  annual  cases  is  attributed  to  the  fact  that  as  a  result  of  the  publicity 
and  public  education  surrounding  the  issue,  many  parents  stopped  using  aspirin  to  treat 
chicken  pox  and  flu.)  Of  the  3000  cases,  approximately  onc-iiurd  nf  the  children  died,  and 
many  of  the  surviving  children  suffered  brain  damage.  Many  of  those  deaths  and  injuries 
could  have  been  prevented  if  parents  had  simply  known  that  they  should  use  something  other 
than  aspirin,  such  as  acetaminophen  (Tylenol)  to  treat  their  child's  flu  or  chickenpox. 


Final  Outcome  In  the  face  of  a  finding  by  the  U.S.  Court  of  Appeals  that  the  record  "strongly  suggests  that 

the  pace  of  agency  decision-making  is  unreasonably  dilatory,"  the  threat  of  mandatory 
Icgislauon,  and  additional  data  from  a  Public  Health  Service  study  showing  a  strong  link 
between  the  use  of  aspirin  and  the  development  of  Reyc's  Syndrome,  die  government  finally 
issued  a  regulation  in  March  1986,  retr  ring  aspirin  manufacturers  to  inc  lude  a  warning  about 
Rcyc's  Syndrome  in  the  labels  of  all  o\cr-lhe-counter  and  presenpuon  aspirin  products.  The 
regulation  became  effective  in  June  19S6. 
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November  19S0:  On  the  basis  of  four  stale  epidemilogi- 
cal  studies,  the  Centers  for  Disease  Control  (CDC) 
concludes  that  there  is  a  link  between  the  use  of 
aspirin  for  children  with  chicken  pox  or  flu  and  the 
development  of  Reyc's  Syndrome. 

November  1981:  CDC  concludes  that  the  use  of  aspirin 
"should  be  avoided,  when  possible,  for  children  with 
[chicken  pox]  and  during  presumed  influenza 
outbreaks."  The  recommendations  are  immediately 
forwarded  to  the  Commissioner  of  the  Food  and  Drug 
Administration  (FDA). 

March  1982:  The  Public  Citizen  Health  Research  Group 
and  the  American  Public  Health  Asssociation  petition 
the  FDA  to  require  the  labeling  of  all  aspinn-contain- 
ing  products  to  warn  about  the  association  between 
aspirin  and  Reyc's  Syndrome. 

May  1982:  The  Public  Citizen  Health  Research  Group 
and  American  Public  Health  Association  sue  the  FDA 
for  failing  to  require  a  warning  label. 

June  1982:  The  Secretary  of  the  Department  of  Health 
and  Human  Services  announces  that  he  has  concluded 
that  there  is  a  strong  association  between  aspirin  and 
Rcye's  Syndrome,  and  he  directs  the  FDA  to  under- 
take an  extensive  public  education  campaign  and  to 
issue  a  warning  label  requirement  for  aspirin. 

September  1982:  The  Secretary  signs  proposed  regula- 
tions requiring  a  warning  about  Rcye's  Syndrome  on 
all  aspirin,  and  submits  them  to  OMB,  pursuant  to 
Executive  Order  12291. 

October  1982:  The  President  of  the  Aspirin  Foundation 
and  other  industry  representatives  have  a  secret 
meeting  with  OMB  official  Jim  Tozzi.  at  which  they 
urge  him  to  stop  the  labeling  requirement,  based  on 
the  same  financial  and  scientific  arguments  that  had 
already  been  rejected  by  HHS  and  FDA.  Tozzi 
recommends  to  his  boss,  Christopher  DeMulh,  that 


the  labeling  requirement  be  stopped  until  there  is 
more  conclusive  proof  of  the  link.  C.  Boydcn  Gray, 
Counsel  to  the  George  Bush's  Task  Force  on  Regula- 
tory Relief,  also  reviews  the  proposed  regulation. 

November  1982:  Chris  DeMuth  tells  Secretary 

Schweikcr  that  the  proposed  regulations  should  be 
withdrawn. 

November  18, 1982:  Secretary  Schweikcr  announces  that 
he  has  decided  to  withdraw  the  labeling  regulations, 
and  to  delay  a  final  decision  pending  the  results  of  a 
new  government  study. 

July  1984:  The  United  States  Court  of  Appeals  for  the 
D.C.  Circuit  concludes  that  the  record  "strongly 
suggests  that  the  pace  of  agency  decision-making  is 
unreasonably  dilatory."  that  *'[a]ll  scientific  evidence 
in  the  record  points  to  a  link  between  [aspirin]  and 
Rcye's  Syndrome,"  and  that  the  industry's  role  in  the 
delay  is  particularly  troubling  "in  that  the  pace  cf 
agency  decision-making  may  jeopardize  the  lives  of 
children."  It  directs  the  district  court  to  scrutinize  the 
agency's  reasons  for  the  delay. 

December  1984:  The  results  of  the  first  phase  of  the  new 
government  study  show  that  children  with  chicken 
pox  or  flu  who  arc  given  aspinn  arc  12-25  times  more 
likely  to  develop  Rcye's  Syndrome  than  children  with 
those  diseases  who  are  not  given  aspirin.  The  study 
also  shows  for  the  first  time  that  teenagers  arc  also  at 
risk.  On  the  basis  of  these  findings,  the  Secretary  of 
HHS  asks  the  industry  to  include  a  warning  label  on  a 
voluntary  basis. 

January  1985:  Legislation  requiring  warning  labels  is 
introduced  in  the  Senate. 

March  7,  1986:  The  FDA  issues  tcm|xirary  regulations 
requiring  the  warning  label,  effective  June  5,  l''S6. 
On  June  9,  19X8.  the  labeling  requirement  is  made 
permanent. 


Risking  America's  Safety  9 


408 


INFANT  FORMULA 


ISSUE 

Commercially  manufactured  infant  formula  is  often  the  sole  source  of  nourishment  for  hundreds  of  ihousands 
of  infants  during  the  first  few  months  of  their  lives.  Children  who  arc  fed  nutritionally  deficient  formula  arc 
at  risk  of  suffering  severe  mental  or  physical  retardation,  illness,  or  even  death.  A  manufacturer  can  ensure 
that  formula  is  safe  and  contains  all  necessary  nutrients  by  simply  testing  each  batch  before  it  is  released  for 
sale  to  the  public. 


Significance  A  disastrously  deficient  infant  formula  marketed  in  the  late  1970's  by  Syntcx  Corporation 

affected  thousands  of  children,  hundreds  of  which  were  diagnosed  with  a  senous  chemical 
imbalance  in  their  bodies.  In  response  to  this  catastrophe.  Congress  passed  the  Infant  For- 
mula Act  of  1980  which  directed  the  Food  and  Drug  Administrauon  (FDA)  to  issue  quality 
control  regulations  and  testing  requirements  to  ensure  that  all  formula  contains  the  essential 
nutrients  at  the  appropriate  levels  for  normal,  healthy  development.  The  FDA  acted  quickly 
to  implement  the  law  by  proposing  regulations  that  would  have  required  the  testing  of  each 
batch  of  formula  before  it  left  die  factory  to  ensure  that  it  contained  the  requisite  nutrients. 

OMB  first  delayed  for  fifteen  months  the  issuance  of  any  final  regulations,  during  which  time 
millions  of  cans  and  boidcs  of  defective  formula  were  released  to  the  market  It  then  insisted 
on  changes  in  the  regulations  that  had  originally  been  proposed  by  the  FDA,  on  the  basis  of  a 
"cost-benefit"  analysis  that  was  conducted  by  an  individual  who  had  for  ten  years  been  the 
quality  control  official  for  Mead  Johnson  —  one  of  the  largest  manufacturers  of  infant 
formula  —  and  who  had  authored  Mead  Johnson's  objections  to  the  FDA's  proposed  regula- 
tions, arguing  that  they  were  too  cosdy  to  the  industry.  As  a  result  of  the  changes  in  the 
regulations,  testing  of  each  batch  of  formula  was  no  longer  required.  After  several  more 
batches  of  defective  formula  were  released  to  die  market.  Congress  passed  emergency 
legislation  in  1986  requiring  the  FDA  to  amend  the  regulations  to  require  the  necessary 
testing. 

Because  of  the  fifteen  month  delay  caused  by  OMB's  "cost-benefit"  review,  50,000  cans  of 
die  formula  "Nursoy"  entirely  lacking  in  vitamin  B-6  and  2.5  million  cans  and  bottles  of 
"SMA"  with  vitamin  B-6  levels  below  those  required  by  the  Infant  Formula  Act  were 
marketed.  Although  some  of  these  defective  products  were  eventually  removed  from  the 
market,  thousands  of  children  were  exposed  to  the  defective  formula:  at  least  90,000  cans  of 
the  defective  formula  were  not  located.  A  deficiency  in  vitamin  B-6  can  result  in  serious 
health  effects,  including  convulsions  and  permanent  brain  damage.  In  addition,  as  a  result  of 
significant  revisions  in  the  regulations  fas  originally  proposed  by  the  Carter  Administration), 
thousands  of  cans  and  bottles  of  defective  formula  have  reached  the  market  since  the  final 
regulations  went  into  effect. 


Final  Outcome  In  October  19S6,  declaring  that  "it's  time  to  end  FDA's  policy  of  'let  the  baby  hewaie'  and  to 

institute  the  safeguards  our  children  deserve,"  Senator  Met/enbaum  introduced  special 
legislation  thai  was  immediately  passed  by  Congress  and  directed  the  FDA  to  require  manu- 
facturers to  perform  the  necessary  testing  to  ensure  that  each  can  and  botUe  of  formula 
released  for  sale  to  the  public  hail  all  of  the  necessary  nutrients  at  the  appmpriate  levels. 


Task  Force 
Interference 


Impact  on 
Health  and  Safety 
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1978:  The  Syntex  Corporation  markets  two  infant 
formulas  that  are  deficient  in  chloride  -  a  life- 
sustaining  nutrient.  Thousands  of  infants  are  given 
the  deficient  formula  and  at  least  200  are  subse- 
quently diagnosed  as  suffering  from  a  potentially 
lethal  and  rare  chemical  imbalance  in  the  blood 
(hypochloremic  metabolic  alkalosis)  as  a  result.  The 
extent  of  long-term  injury  to  those  exposed  is 
unknown. 

September  1980:  Congress  passes  the  Infant  Formula 
Act  of  1980,  which  requires  that  the  composition  of 
and  manufacturing  process  for  infant  formula  be 
regulated  by  the  Food  and  Drug  Administration 
(FDA).  The  Act  makes  it  unlawful  for  any  manufac- 
turer to  sell  infant  formula  that  docs  not  contain 
specified  amounts  of  29  essential  nutrients,  and  it 
requires  the  FDA  to  precribe  "quality  control" 
procedures,  including  testing  requirements,  to  ensure 
that  infant  formulas  contain  all  of  the  essential 
nutrients  before  they  are  released  for  sale  to  the 
public. 

December  1980:  The  FDA  publishes  a  proposed  regula- 
tion specifying  the  quality  control  procedures  that 
must  be  employed  to  ensure  that  infant  formula  is  safe 
and  contains  all  required  nutrients  at  the  appropriate 
levels,  including  testing  requirements,  and  detailed 
record-keeping  requirements. 

March  1982:  Wyeth  Laboratories,  a  major  manufacturer 
of  infant  formula  has  to  recall  two  infant  formulas 
that  are  deficient  in  the  essential  nutrient  vitamin  B-6. 
The  FDA  Commissioner  testifies  that  '^e  proposed 
regulations  would  have,  if  followed  by  the  firm, 
prevented  the  problem"  because  they  would  have 
prohibited  Wyeth  from  shipping  the  formula.  The 
Commissioner  also  testifies  that  the  delay  in  issuing 
the  final  rule  is  due  to  the  cost-benefit  analysis  that  is 
required  by  OMB  under  Executive  Order  12291. 

April  1982:  The  FDA  publishes  a  final  rule  which  differs 
substantially  from  the  proposed  regulations.  It  estab- 
lishes no  detailed  quality  control  procedures  and  does 
not  require  that  the  manufacturer  test  the  final  product 


to  ensure  that  it  contains  all  essential  nutrients.  Also, 
the  rule  fails  to  specify  any  records  that  the  manufac- 
turer must  maintain  to  demonstrate  that  the  formula 
contains  all  required  nutrients.  The  sole  justification 
for  the  change  in  the  regulations  is  FDA's  decision  to 
adhere  to  the  industry's  desire  for  a  rule  that  was 
"more  cost  effective  and  more  flexible." 

The  "cost-benefit  analysis"  required  by  OMB  was 
based  principally  on  a  report  written  by  an  individual 
who,  for  eight  years  prior  to  obtaining  the  contract  to 
perform  the  analysis  had  been  the  quality  control 
manager  for  Mead  Johnson  Co..  one  of  the  largest 
manufacturers  of  infant  formula,  and  who  had 
authored  Mead  Johnson's  comments  objecting  to  the 
proposed  regulations  on  the  ground  that  they  were  not 
"cost-effective." 

December  1982:  An  organization  representing  the 

parents  of  children  who  had  been  injured  by  defective 
formula  ("FORMULA")  and  Public  Citizen  file  a 
lawsuit  challenging  the  final  regulations. 

July  -  August  1983:  Loma  Linda,  a  manufacturer  of 
infant  formula,  has  to  recall  approximately  7200  cans 
of  formula  that  is  deficient  in  vitamin  A  —  one  of  the 
required  nutrients  that  is  essential  for  normal  vision, 
skin  and  tooth  formation. 

September  1983:  Another  formula,  "Naturlac."  must  be 
recalled  because  it  is  deficient  in  both  copper  and  vi- 
tamin B-6. 

September  1984:  The  district  court  judge  (newly  ap- 
pointed by  President  Reagan)  rules  that  the  final 
regulations  are  not  arbitrary  and  capricious,  and 
therefore  cannot  be  overturned.  This  decision  is 
subsequently  affirmed  by  the  U.S.  Court  of  Appeals 
which  finds  that  the  statute  gives  the  FDA  much 
discretion  as  to  the  kind  of  regulations  it  can  require. 

October  1986:  Congress  enacts  legislation  requiring  the 
FDA  to  amend  its  regulations  to  require  manufactur- 
ers to  test  each  batch  of  formula  before  it  is  marketed 
to  ensure  that  it  contains  all  essential  nutrients  at  the 
appropriate  levels. 
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PATIENT  PACKAGE  INSERTS 


ISSUE 


In  contrast  to  requirements  for  over-the-counter  drugs  and  most  consumer  products  that  are  dangerous, 
patients  receive  almost  no  written  information  about  the  risks  of  prescription  drugs,  including  side  effects. 
This  information  could  easily  be  provided  in  an  insert  that  is  provided  directly  to  the  consumer,  such  as  the 
package  inserts  that  accompany  the  sale  of  oral  contraceptives. 


Significance 


A  1980  Food  and  Drug  Administration  regulation  would  have  required  manufacturers  of 
prescription  drugs  to  include  a  "patient  package  insert"  with  their  products,  explaining,  in  lay 
language,  information  on  the  drug's  common  uses,  instructions  for  proper  use,  when  the  drug 
should  not  be  used,  adverse  effects,  and  potential  safety  hazards.  The  FDA  concluded  thai 
consumers  should  be  provided  this  information  since  die  Federal  Food,  Drug  and  Cosmetic 
Act  requires  that  the  labeling  of  drugs  provide  consumer  with  "material  facts  with  respect  to 
consequences  that  may  result  from  their  use."  The  regulation  established  a  three-year  pilot 
program  during  which  time  manufacturers  of  ten  widely-used  drugs  would  be  required  to 
include  PPIs  with  those  drugs,  including  valium,  darvon,  and  bendectin.  Then  FDA  Commis- 
sioner Jere  Goyan  considered  die  PPI  program  to  be  his  most  important  accomplishment  at 
the  FDA. 


Task  Force 
Interference 


In  February  1981  George  Bush,  at  the  request  of  several  major  drug  companies,  stopped  the 
PPI  program  from  going  forward.  One  of  the  companies  that  lobbied  Bush  directiy  was  the 
Eli  Lilly  Co..  from  whose  Board  of  Directors  Bush  had  recently  resigned  and  in  which  he 
owned  1500  shares  of  stock,  worth  between  S50.000  and  SI 00,000. 


Impact  on  The  ten  classes  of  drugs  that  were  to  be  covered  by  the  PPI  program  represent  over  300 

Health  and  Safety  individual  drug  products  comprising  approximately  16  percent  of  die  1.5  billion  new  prescrip- 

tions filled  each  year  in  this  country.  Therefore,  since  1981,  when  the  program  would  have 
become  effective,  hundreds  of  millions  of  prescriptions  have  been  filled  for  these  drugs,  yet 
consumers  have  not  been  provided  any  information  by  die  manufacturer  about  the  side  effects 
or  other  adverse  consequences  of  the  drugs.  There  are  sc:  .ous  side  effects  associated  with 
each  of  those  drugs,  including  bcndcciin  which  was  eventually  withdrawn  from  the  market 
because  of  concerns  that  it  caused  serious  birth  defects,  valium,  which  is  highly  addictive,  and 
clofibrate,  which  is  used  to  treat  high  cholesterol  and  has  been  linked  to  an  increased  risk  of 
cancer  and  gallbladder  disease.  For  most  of  the  drugs,  there  are  much  less  dangerous  alterna- 
tive therapies. 


Final  Outcome 


The  PPI  regulation  was  formally  revoked  in  September  1982. 
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Late  1960's:  The  FDA  requires  patient  labeling  for  a 
small  number  of  drugs,  including  oral  contraceptives. 

March  1975:  FDA  is  petitioned  by  a  coalition  of  con- 
sumer organizations  to  require  written  warning 
information  on  labels  of  prescription  drugs. 

1975-1978:  FDA  holds  a  scries  of  meetings,  a  sympo- 
sium, and  a  public  hearing  to  solicit  views  on  the  need 
for  PPIs. 

July  1979:  FDA  proposes  regulations  to  implement 

patient  package  insert  requirements  for  most  prescrip- 
tion drugs.  The  proposal  is  based  on  an  extensive  ad- 
ministrative record,  including  a  regulatory  analysis  of 
the  economic  consequences  of  the  rule. 

September  -  December  1980:  FDA  publishes  final  regu- 
lations establishing  a  three-year  pilot  program  during 
which  PPIs  will  be  required  to  be  included  with  ten 
widely-used  drug  categories  comprising  approxi- 
mately 16  percent  of  all  new  prescriptions  filled  each 
year  in  the  United  States.  The  drugs  include: 

0  ampicillins  (antibiotics  such  as  penicillin) 
0  benzodiazepines  (vaiium) 
0  cimctidine  (for  treatment  of  ulcers) 
0  clofibratc  (used  to  treat  high  cholesterol  and 
linked  to  an  increased  risk  of  cancer  and 
gallbladder  disease) 
0  digoxin  (for  treatment  of  heart  disease) 
0  mcthoxsalcn  (for  treatment  of  skin  diseases 

such  as  psoriasis) 
0  propoxyphene  (darvon) 
0  phcnyioin  (for  the  treatment  of  epilepsy) 
0  thiazides  (diuretics  used  for  high  blood  pres- 
sure) 

0  bendectin  (used  to  treat  morning  sickness, 
withdrawn  from  market  in  1983  because  of 
association  with  birth  defects) 

In  support  of  the  final  rule,  the  FDA  prepares  a 
detailed  regulatory  analysis  which  concludes  that  the 


savings  to  be  realized  by  a  reduction  in  the  excessive 
or  inappropriate  use  of  drugs  and  adverse  drug 
reactions  would  greatly  exceed  the  cost  of  the  pilot 
program.  FDA  Commissioner  Jcre  Goyan  later  states 
that  he  considered  the  PPI  regulation  to  be  his  most 
important  accomplishment  at  the  FDA. 

January  -  February  1981:  The  pharmaceutical  industry 
undertakes  a  concerted  effort  to  convince  the  new 
Reagan  Administration  to  stop  the  PPI  regulation. 
William  S.  Apple,  president  of  the  American  Pharma- 
ceutical Association,  and  Robert  J.  Bolgcr,  President 
of  the  National  Association  of  Chain  Drug  Stores, 
write  a  joint  letter  to  OMB  Director  David  Stockman 
urging  him  to  stop  the  program  on  the  ground  that  it  is 
inflationary. 

February  18,  1981:  Attorney  C.  Joseph  Stetlcr  writes 
George  Bush,  on  behalf  of  several  drug  companies 
including  Eli  Lilly  from  whose  Board  of  Directors 
Bush  had  rccendy  resigned  and  in  which  Bush  owned 
1500  shares  of  stock  —  urging  him  to  stop  the  PPI 
regulation  on  the  ground  that  it  will  cost  the  industry 
in  excess  of  $100  million  annually,  and  thus  should 
not  be  issued. 

February  20,  1981:  The  FDA  informs  the  industry's 
trade  press  that  the  PPI  regulations  will  be  suspended. 

April  1981:  The  FDA  announces  that  the  PPI  regulations 
have  been  suspended  for  an  indefinite  penod  of  time 
pending  further  review  of  "the  cost,  necessity  and 
utility  of  FDA's  patient  package  insert  program." 

December  1981:  Bush  Task  Force  "progress  report"  lists 
the  elimination  of  die  PPI  program  as  a  "major  regu- 
latory reform." 

February  1982:  The  FDA  proposes  elimination  of  the 
PPI  regulation  on  the  ground  that  its  benefits  do  not 
outweigh  its  costs. 

September  1982:  The  PPI  regulation  is  formally  revoked. 
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TOXIC  SHOCK  SYNDROME 


ISSUE 

Toxic  shock  syndrome    a  serious  and  sometimes  fatal  disease  --  has  been  linked  to  the  use  of  high  absorb- 
ent tampons.  The  risk  can  be  greatly  reduced  if  women  are  provided  meaningful  information  about  the 
absorbency  rates  of  tampons  so  that  they  can  avoid  buying  those  with  the  highest  absorbcncy. 


Significance  Since  1981  when  the  FDA  was  first  informed  of  the  association  between  the  use  of  high 

absorbency  tampons  and  toxic  shock  syndrome  (TSS),  there  have  been  approximately  1600 
reported  cases  of  TSS,  including  36  deaths.  The  reported  cases  are  only  a  fraction  of  the  total 
number  of  actual  cases.  A  disproportionate  number  of  the  deaths  were  by  women  using 
higher-absorbency  tampons  who  were  unaware  of  the  increased  risks  associated  with  those 
products.  The  Food  and  Drug  Administration  (FDA)  has  been  studying  the  problem  since 
1981;  however,  current  regulations  do  not  require  manufacturers  to  use  the  same  absorbency 
terminology,  and  as  a  result  one  company's  "super"  is  actually  less  absorbent  than  another 
company's  "regular." 


Task  Force  Following  the  deregulation  rush  by  the  Task  Force,  FDA  refuses  for  five  years  to  issue  an 

Interference  effective  tampon  absorbency  disclosure  rule.  After  FDA  finally  moved  in  1987,  OMB 

delayed  for  another  fifteen  months  the  FDA's  issuance  of  a  proposed  rule  that  would  require 
tampon  manufacturers  to  use  a  standardized  system  to  disclose  the  absorbency  rates  on 
tampons.  This  system  would  allow  women  to  compare  products  and  avoid  using  high 
absorbency  brands,  thereby  reducing  their  risk  of  suffering  TSS.  The  proposal,  which  was 
finally  issued  in  September  1988  after  Public  Citizen  brought  a  lawsuit  against  the  FDA  and 
OMB,  will  have  to  be  approved  by  OMB  again  before  it  can  be  made  final. 


Impact  on  Millions  of  women  are  still  at  risk  of  developing  TSS  because  they  have  been  denied  essential 

Health  and  Safety  information  about  the  absorbency  rates  of  tampons. 


Final  Outcome  In  September  1988,  the  FDA  finally  issued  a  proposed  regulation  that  would  require  a 

uniform  disclosure  of  tampon  absorbency.  However,  the  regulation  must  go  through  several 
layers  of  agency  review,  including  additional  OMB  review,  before  it  becomes  final. 
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1981:  A  tri-staic  study  demonstrates  an  association 
between  high  aborbency  tampons  and  toxic  shock 
syndrome  (TSS). 

April  1981:  The  Food  and  Drug  Administration  (FDA) 
concludes  that  users  of  high-absorbency  tampons 
have  a  greater  risk  of  contracting  TSS  than  users  of 
low-absorbcncy  tampons. 

1982:  The  federal  government's  Institute  of  Medicine 
issues  a  report  recommending  that  women  minimize 
their  use  of  high-absorbency  tampons. 

June  1982:  The  FDA  issues  a  regulation  requiring 

tampon  manufacturers  to  include  information  about 
TSS  on  tampon  packaging  or  in  a  package  insert, 
including  the  statement  that  advises  women  to  use 
tampons  with  the  minimal  absorbency  needed  to 
control  menstrua]  flow.  However,  the  regulation  does 
not  require  manufacturers  to  use  standardized 
absorbency  terminology  or  to  disclose  relative 
absorbency  of  one  tampon  in  relation  to  other  brands. 
Therefore,  women  cannot  accurately  identify  which 
tampons  provide  the  lowest  absorbency. 

July  1982:  Public  Citizen  petitions  the  FDA  lo  establish  a 
test  method  for  determining  absorbency  and  a 
uniform  nomenclature  for  disclosing  absorbency  on 
tampon  labels. 

September  1982  -  April  1983:  The  FDA  appoints  a 

special  "task  force"  to  establish  "voluntary"  standards 
to  address  tampon  absorbency  testing  and  labeling. 


April  1984:  The  FDA  concludes  that  the  lest  methodol- 
ogy accepted  by  the  task  force  will  measure  tampon 
absorbency  with  reasonable  accuracy,  but  the  task 
force  informs  the  FDA  that  it  cannot  agree  on  uniform 
labeling  to  disclose  absorbency. 

July  1984:  The  FDA  concludes  that  "a  labeling  regula- 
tion is  necessary  to  assure  that  consumers  can  make 
meaningful  interbrand  comparisons  with  respect  to 
absorbency,"  and  states  that  it  will  "develop  a 
proposed  absorbency  test  and  labeling  requirement  as 
rapidly  as  possible." 

June  1987:  The  FDA  finally  drafts  regulations  that  would 
require  the  disclosure  of  absorbency  rates  on  tampons 
and  sends  the  proposal  to  the  Office  of  Management 
and  Budget  for  its  cost-benefit  review. 

August  1987:  Another  government  study  confirms  the 
association  between  increased  tampon  absorbency 
and  enhanced  risk  of  toxic  shock  syndrome. 

April  1988:  FDA  Commissioner  Frank  Young  tells 

lawyers  for  Public  Citizen  that  the  tampon  regulation 
is  being  held  up  by  OMB  review. 

June  1988:  Public  Citizen  files  a  lawsuit  in  federal 
district  court  against  the  FDA,  the  Department  of 
Health  and  Human  Services,  and  OMB,  challenging 
the  delay  in  issuing  the  tampon  regulation. 

September  1988:  The  FDA  issues  a  proposed  rule  that 
would  require  uniform  absorbency  labeling. 
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COLOR  ADDITIVES 


ISSUE 

Color  additives  arc  widely  used  in  foods,  drugs,  and  cosmetics.  Their  use  is  prohibited  by  law  if  studies 
show  that  they  cause  cancer  in  animals  or  humans. 


Significance  Color  additives  have  no  nutritional  or  therapeutic  value  --  they  simply  add  color  to  the  product 

to    .hancc  its  appeal  to  the  consumer.  In  1960.  Congress  passed  the  Color  Additive  Amend- 
ments to  the  Federal  Food  and  Drug  Act,  requiring  manufacturers  of  color  additives  to  prove 
that  they  are  "sate"  in  order  to  use  them.  Under  the  "Delaney  Clause."  any  color  additive 
shown  to  cause  cancer  in  cither  animals  or  humans  is  automatically  considered  "unsafe"  and 
must  thcretoiv  be  banned  from  the  market. 

In  the  early  1980's.  the  Food  and  Drug  Administration  (TO A)  concluded  that  studies  showed 
that  several  dyes  --  Red  Nos.  3,  S.  (>.  19  and  Orange  17  cause  cancer  in  animals,  and  that, 
under  the  Delaney  Clause,  they  must  be  removed  from  the  market. 


Task  Force  At  the  request  of  the  color  additive  industry,  in  March  1983.  C.  Boyden  Gray,  counsel  to  the 

Interference  Task  Force  and  OMB  officials  pressured  the  FDA  to  reverse  its  posiuon  and  allow  the 

carcinogenic  dyes  to  remain  on  the  market. 


Impact  on  The  most  significant  of  the  carcinogenic  dyes  that  was  permitted  to  stay  on  the  market  is  Red 

Health  and  Safety  No.  3  --  widely  used  in  foods  principally  eaten  by  children,  such  as  candy,  desserts  and  baked 

goods  (it  is  also  used  in  maraschino  cherries).  It  has  been  been  shown  to  cause  thyroid  cancer 
in  animals,  and  may  pose  a  particular  risk  to  pregnant  women.  Red  No.  3  is  also  used  in 
cosmetics  and  externally  applied  drugs.  Although  the  FDA  is  now  allowing  the  continued  use 
of  the  additive  under  a  different  theory,  during  the  time  that  it  has  been  permitted  to  stay  on 
the  market  under  OMB's  theory  that  there  is  a  "de  minimis"  exception  to  the  Delaney  Clause, 
hundreds  of  thousands  of  children  arc  being  exposed  to  the  dye  in  various  foods,  and  other 
segments  of  the  population  are  being  exposed  to  the  dye  in  foods,  drugs,  and  cosmetics.  The 
other  dyes  that  were  allowed  to  remain  on  the  market  as  a  result  of  the  agency's  application  of 
OMB's  theory,  Red  No.  19,  Orange  17,  Red  Nos.  8  and  9  have  been  widely  used  in  cosmetics 
(p.p..  lipstick,  shampoo)  and  in  drugs. 


Final  Outcome  In  October  1987.  in  an  opinion  written  by  a  Reagan-appointed  judge,  the  U.S.  Court  of 

Appeals  ruled  that  the  theory  under  which  OMB  pressured  the  FDA  to  allow  carcinogenic 
color  additives  to  stay  on  the  market  is  illegal.  As  a  result  of  that  ruling.  Red  Nos.  8. 9.  and 
19  and  Orange  No.  17  have  all  Iven  banned  from  the  market.  However,  the  FDA  is  now 
relying  on  a  new  industry  argument  lor  allowing  the  continued  use  of  Red  No.  3;  that  theory 
has  not  yet  been  challenged  m  court. 
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February  1983:  The  Food  and  Drug  Administration 
(FDA)  decides  that  animal  studies  prove  that  the  color 
additive  Red  No.  19  causes  cancer  in  animals,  and 
that  it  must  be  banned  from  the  market  under  the 
Delaney  Clause  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  The  color  additive  industry,  repre- 
sented by  the  Cosmetic  Toiletry  and  Fragrance 
Association  (CTFA),  pressures  the  FDA  to  allow  the 
dyes  to  stay  on  the  market  through  the  application  of  a 
"de  minimis"  policy  --  Le^,  on  the  theory  that  the 
number  of  people  who  will  die  from  cancer  is  small. 
The  FDA  refuses,  stating  that  the  law  does  not  permit 
such  an  exemption. 

March  1983:  CTFA  writes  the  Secretary  of  HHS,  C. 
Boyden  Gray,  Counsel  to  Vice  President  Bush,  and 
Jim  Tozzi,  Deputy  Administrator  of  OMB 's  Office  of 
Information  and  Regulatory  Affairs,  opposing  the 
FDA  Commissioner's  recommendation  to  ban  Red 
No.  19.  As  a  Congressional  Committee  later  con- 
cludes, "from  this  point  on,  OMB  [takes]  up  indus- 
try's case  against  FDA." 

CTFA  later  meets  with  Boyden  Gray  and  Jim  Tozzi 
in  the  first  of  several  contacts  concerning  HHS* 
regulation  of  the  carcinogenic  color  additives.  OMB 
official  Christopher  DeMuth  meets  with  FDA's  Chief 

^    Counsel  and  challenges  the  decision  to  ban  the  dye. 

April  1983:  Jim  Tozzi  holds  an  "interagency"  meeting 
between  representatives  of  OMB,  HHS  and  FDA  to 
discuss  CTFA's  "de  minimis"  theory  and  informs  the 
group  that  he  "intend[s]  to  pursue  the  issue  of  a 
government-wide  application  of  the  'de  minimis' 
theory."  Jim  Tozzi  writes  HHS  Secretary  Margaret 
Heckler,  urging  her  to  adopt  a  de  minimis  exception. 
Christopher  DeMuth  and  Boyden  Gray  hold  a 
meeting  with  Commissioner  Hayes  and  the  FDA 
Chief  Counsel  to  convince  them  to  reverse  their 
decision.  Meanwhile,  HHS  delays  approving  the 
FDA's  decision  to  ban  Red  19. 

March  1984:  Acting  FDA  Commissioner  informs 


Secretary  Heckler  that  four  additional  dyes  «  Red 
Nos.  3, 8, 9  and  Orange  17  -  have  been  shown  to 
cause  cancer  in  animals  and  must  be  banned. 

November  1984:  Dr.  Sanford  Miller,  Director  of  FDA's 
Center  for  Food  Safety,  sends  a  memo  to  the  Com- 
missioner refuting  each  of  the  industry's  arguments 
for  a  "de  minimis"  theory  and  explaining  that  the 
industry's  calculation  of  the  risk  of  cancer  posed  by 
the  dyes  "could  be  hundreds  or  even  thousands  of 
times  too  low." 

June  3, 1985:  The  House  Committee  on  Government 
Operations  issues  a  report  unanimously  condemning 
HHS  for  its  failure  to  remove  the  carcinogenic  dyes 
from  the  market. 

June  1985  -  August  1986:  FDA  Commissioner  Frank 
Young  delays  a  final  decision,  during  which  time  the 
dyes  remain  on  the  market, 

August  7, 1986:  Commissioner  Young  issues  a  final  rule 
approving  Red  No.  19  and  Orange  17.  Although 
reiterating  his  conclusion  that  the  dyes  cause  cancer  in 
animals  and  that  under  a  "literal  application  of  the 
Delaney  Clause"  they  would  be  prohibited  from  the 
market,  he  nonetheless,  for  the  first  time  in  the  26 
year  history  of  the  Delaney  Clause,  accepts  the 
argument  that  he  can  leave  the  dyes  on  the  market 
under  a  "de  minimis"  exception.  The  new  policy  is 
also  relied  on  to  allow  the  continued  use  of  Red  Nos 
3, 8  and  9. 

October  23, 1987:  In  a  case  brought  by  Public  Citizen, 
Reagan  appointee  Stephen  F.  Williams  rules  for  the 
U.S.  Court  of  Appeals  that  the  "de  minimis"  theory  is 
unlawful.  As  a  result,  Red  Nos.  8,9,  and  19  and 
Orange  No.  17  are  banned  from  the  market.  How- 
ever, Red  No.  3  remains  on  the  market  under  a  new 
FDA  theory  which  has  not  yet  been  challenged  in 
Court. 
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HAZARDS  COMMUNICATIONS  RULE 

(WORKERS*  RIGHT  TO  KNOW) 
ISSUE 

Millions  of  workers  are  exposed  to  hazardous  chemicals  in  the  workplace.  Without  knowing  the  identities  of 
these  chemicals,  workers  cannot  protect  themselves,  ensure  that  their  employers  take  protective  measures,  or 
recognize  and  associate  symptoms  of  occupationally  caused  diseases  and  deaths.  The  solution  is  to  provide 
workers  with  a  list  of  the  chemicals  to  which  they  are  normally  exposed  with  a  description  of  the  known 
hazards,  and  to  label  chemicals  used  in  the  workplace. 


Significance  In  January,  1981,  the  Occupational  Safety  and  Health  Administration  (OSHA)  published  a 

proposed  regulation  that  would  have  required  manufacturers  to  inform  their  employees  about 
the  hazards  associated  with  approximately  32,000  chemicals.  In  addition,  the  rule  would 
have  required  that  non-manufacturing  employees  have  access  to  information  on  hazards 
through  labeling  requirements  imposed  on  the  manufacturers  and  importers  of  chemicals. 


Task  Force  The  Task  Force  convinced  the  Secretary  of  Labor  to  withdraw  the  hazards  communication 

Interference  regulations  on  the  ground  that  they  were  too  cosUy  to  employers  who  would  have  been 

responsible  for  ensuring  that  their  employees  were  informed  about  the  hazardous  chemicals. 
After  OSHA  later  decided  to  go  forward  with  a  regulation,  OMB  delayed  issuance  of  the  rule 
and  then  insisted  on  changes  that  resulted  in  two-thirds  of  the  workforce,  including  workers  in 
the  construction  industry,  from  being  deprived  of  the  protections  of  the  rule. 


Impact  on  As  a  result  of  the  Task  Force's  repeated  interference,  issuance  of  a  hazards  communication 

Health  and  Safety         regulation  for  any  segment  of  the  workforce  was  delayed  2  1/2  years,  and  a  hazards  communi- 
cation regulation  for  the  non-manufacturing  segment  •-  including  hospital,  construction,  and 
agricultural  workers  -  was  delayed  almost  seven  years.  During  that  time,  according  to 
statistics  from  the  National  Institute  of  Occupational  Safety  and  Health,  65  to  70  million 
workers  were  denied  critical  information  about  the  identities  of  dangerous  chemicals  in  their 
workplaces,  were  prevented  from  identifying  symptoms  of  illness  associated  with  such 
hazards,  and  were  prevented  from  taking  steps  to  avoid  or  limit  such  exposure  or  see  that  their 
employers  take  such  steps.  In  addition,  physicians  who  treat  those  employees  were  denied 
important  information  that  would  shed  light  on  the  causes  and  prevention  of  chemical-related 
illnesses  and  death. 


Final  Outcome  As  a  result  of  three  lawsuits  brought  by  Public  Citizen  and  several  unions,  in  August  1988  a 

United  States  Court  of  Appeals  ordered  OSHA  to  issue  a  hazards  communication  rule 
covering  employees  in  all  occupations  covered  by  the  Occupational  Safety  and  Health  Act.  In 
doing  so,  the  Court  ruled  that  OMB's  interference  was  illegal,  declaring  that  "OMB  cannot  in 
the  guise  of  reducing  paperwork  substitute  its  judgment  for  that  of  the  agency  having  substan- 
tive rulemaking  responsibility." 
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January  1981:  OSHA  publishes  a  notice  of  proposed 
rulemaking  that  would  require  all  manufacturers  cov- 
ered by  the  Occupational  Safety  and  Health  Act  to 
inform  their  employees  about  the  hazards  associated 
with  some  32,000  chemicals.  In  addition,  the 
proposal  would  require  that  non-manufacturing 
employees  be  informed  of  hazards  through  compre- 
hensive labeling  requirements  imposed  on  manufac- 
turers and  importers  of  chemicals. 

February  1981:  The  Secretary  of  Labor,  at  the  request  of 
Bush's  Task  Force,  withdraws  the  proposal  in  order  to 
consider  "regulatory  alternatives." 

November  1983:  OSHA  issues  a  final  rule  requiring 
manufacturers  and  importers  of  hazardous  chemicals 
to  include  a  label  on  each  container  which  identifies 
the  chemical  and  contains  appropriate  hazard  warn- 
ings. Manufacturers  and  importers  must  also  prepare 
a  "material  safety  data  sheet"  (MSDS)  which  contains 
the  names  of  the  chemical  compounds  and  informa- 
tion necessary  for  safe  use  of  the  product.  Each 
MSDS  must  be  provided  to  employers,  who  must  then 
make  the  sheet  available  for  employee  inspection  and 
provide  employees  with  information  and  training  on 
s  hazardous  chemicals  in  their  work  area.  The  final 
rule  covers  only  workers  in  the  manufacturing  sector, 
thereby  failing  to  protect  two-thirds  of  the  nation's 
workforce,  including  workers  in  the  hospital,  con- 
struction, and  agricultural  sectors. 

May  1985:  In  response  to  a  lawsuit  by  the  United  Steel- 
workers  of  American  and  Public  Citizen,  the  United 
States  Court  of  Appeals  for  the  Third  Circuit  strikes 
down  the  rule  and  directs  the  Secretary  to  apply  the 
rule  to  non-manufacturing  sectors  unless  he  can  dem- 
onstrate that  to  do  so  is  not  feasible. 

November  1985  -  May,  1987:  OSHA  delays  issuing  the 
rule. 


May  1987:  The  Court  of  Appeals  finds  that  in  delaying 
issuance  of  a  hazards  communications  rule  covering 
non-manufacturing  employers,  OSHA  has  violated 
the  Court's  previous  ruling,  and  directs  the  agency  to 
issue  a  final  decision. 

August  1987:  OSHA  finally  issues  the  expanded  hazards 
communication  rule,  applying  the  standard  to  employ- 
ers in  all  sectors,  including  the  requirement  that  em- 
ployers make  available  for  employee  inspection  mate- 
rial safety  data  sheets  furnished  by  the  manufacturers 
of  hazardous  chemicals  used  in  their  work  areas.  The 
final  rule  adds  the  requirement  that  at  multi-employer 
worksites  employers  exchange  MSDSs,  and  make 
them  available  to  the  employees  either  through  each 
of  the  employers  at  the  worksite,  or  through  a  centra! 
location.  The  purpose  of  this  provision  is  to  ensure 
that  workers  in  one  trade  at  a  multi-employer  site,  for 
example  a  construction  site  where  there  are  carpen- 
ters, plumbers,  and  electricians,  are  informed  about 
and  protected  from  hazardous  substances  used  by 
another  trade  at  the  same  jobsite.  The  final  rule  is 
scheduled  to  go  into  effect  on  May  23, 1988. 

September  1987:  OSHA  submits  the  final  rule  to  OMB 
for  approval. 

October  1987:  OMB  rejects  the  requirement  that  MSDSs 
be  exchanged  by  employers  at  multi-employer 
worksites,  and  it  "disapproves"  the  entire  rule  until  its 
objections  to  that  provision  are  addressed. 

August  1988:  The  U.S.  Court  of  Appeals  for  the  Third 
Circuit  rules  that  OMB  has  no  authority  to  interfere 
with  OSHA's  determination  that  employers  at  multi- 
employer worksites  should  be  required  to  exchange 
their  MSDSs  in  order  to  increase  workplace  aware- 
ness of  hazards,  and  thereby  enable  workers  to  avoid 
injury,  illness,  or  death.  The  Court  directs  OSHA  to 
implement  the  final  hazards  communication  rule, 
including  the  MSDS  exchange  provision. 
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ETHYLENE  OXIDE 


ISSUE 

Ethylene  oxide  is  a  widely  used  chemical  that  has  been  linked  to  cancer,  chromosome  damage,  and  spontane- 
ous abortions.  Exposure  to  the  chemical  can  be  greatly  reduced,  principally  by  increasing  ventilation  in  the 
workplace. 


Significance  Tens  of  thousands  of  health  care  workers  are  at  risk  of  exposure  to  ethylene  oxide,  used  as  a 

sterilant  in  hospitals,  in  the  manufacturing  of  medical  devices,  as  a  fumigant  for  spices  and 
agricultural  products,  and  as  an  intermediate  in  chemical  manufacturing. 

The  Occupational  Safety  and  Health  Act  requires  the  Occupational  Safety  and  Health  Ad- 
ministration (OSHA)  to  issue  workplace  standards  that  "moil  adequately  assure,  to  the  extent 
feasible,  on  the  basis  of  the  best  available  evidence,  that  no  employee  will  suffer  material 
impairment  of  health  or  functional  capacity  even  if  such  employee  has  regular  exposure  to  the 
hazard  ...  for  the  period  of  his  working  life."  After  being  ordered  by  a  federal  appeals  court 
to  issue  an  emergency  standard  for  ethylene  oxide  as  a  result  of  a  lawsuit  brought  by  the 
Public  Citizen  Health  Research  Group  and  several  labor  unions,  in  April  1983  OSHA  finally 
issued  a  proposed  rule  that  would  have  set  both  a  permanent  and  short-term  exposure  limit  for 
ethylene  oxide. 


Task  Force  OMB  delayed  the  issuance  of  any  regulation,  and  then  insisted  that  OSHA  eliminate  the  pan 

Interference  of  the  ethylene  oxide  regulation  that  would  have  set  a  short-term  exposure  limit,  despite 

OSHA's  own  expert  scientific  conclusion  as  well  as  the  conclusion  of  the  National  Institute 
for  Occupational  Safety  and  Health  that  chromosome  damage  and  spontaneous  abortions 
occur  at  low  short-term  exposures  of  the  chemical. 


Impact  on  Between  1981  when  the  OSHA  staff  originally  wanted  to  issue  a  new  standard  for  exposure  to 

Health  and  Safety         ethylene  oxide,  and  June  1988  when  the  final  rule,  including  the  short-term  exposure  level 
provision,  finally  became  effective,  approximately  75,000  workers  in  health  care  facilities  in 
this  country  were  exposed  each  year  to  ethylene  oxide.  Calculations  show  that  at  least  1 15  of 
those  workers  are  likely  to  die  of  ethylene  oxide-induced  cancers  as  a  result  of  OSHA's 
failure  to  lower  the  standard  for  permanent  exposure  and  to  impose  a  short  term  exposure 
standard.  The  number  of  illnesses  and  spontaneous  abortions  that  will  be  caused  by  OMB's 
interference  with  the  rulemaking  proceeding  are  not  known. 


Final  Outcome  After  being  ordered  to  do  so  twice  by  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia 

Circuit,  which  held  that  failure  to  issue  a  short-term  exposure  limit  for  ethylene  oxide  "may 
well  expose  OSHA  to  liability  for  contempt,"  OSHA  issued  a  final  rule  on  Apnl  6,  1988, 
setting  a  short-term  exposure  level  for  ethylene  oxide  at  5  parts  per  million  over  a  pcnod  of  1 5 
minutes.  The  rule  became  effective  on  June  6,  1988. 
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1979:  Environmental  Protection  Agency's  Carcinogen 
Assessment  Group  issues  its  findings  concerning  vari- 
ous studies  on  EtO  and  concludes  that  it  is  mutagenic 
(causes  genetic  damage)  and  may  also  be  linked  to  an 
increased  incidence  of  leukemia  in  exposed  workers. 

1981:  The  National  Institute  for  Occupational  Safety  and 
Health  issues  a  report  concluding  that  EtO  must  be 
regarded  in  the  workplace  as  a  potential  occupational 
carcinogen. 

January  1983:  A  federal  district  court  orders  OSHA  to 
issue  the  standard  in  response  to  a  lawsuit  brought  by 
the  Public  Citizen  Health  Research  Group  and  the 
American  Federation  of  State,  County  and  Municipal 
Employees,  and  several  other  unions,  when  OSHA 
had  failed  to  respond  to  their  petition  for  an  emer- 
gency temporary  exposure  standard. 

April  1983:  OSHA  issues  a  proposed  rule  which  includes 
a  permanent  exposure  level  and  a  short-term  exposure 
level  (STEL)  ranging  between  5  to  50  ppm  for  30 
minutes  or  less. 

June  14, 1984:  OSHA  is  prepared  to  issue  a  final  rule 
which,  in  addition  to  a  permanent  exposure  level, 
includes  a  requirement  for  a  10  ppm  15-minute  STEL 
and  contains  a  lengthy  discussion  of  the  scientific 
evidence  showing  that  chromosome  damage  and 
spontaneous  abortions  occur  at  low  short-term 
exposures  of  EtO. 

June  14, 1984:  Christopher  DeMuth,  OMB 's  Administra- 
tor for  Information  and  Regulatory  Affairs,  sends  a 
letter  to  the  Department  of  Labor,  complaining  about 
the  STEL  provision  and  urging  its  elimination,  stating 
that  OMB  has  concluded  that  the  rule  is  inconsistent 
with  the  cost/benefit  policies  of  Executive  Order 
12291. 

June  15, 1984:  OSHA  issues  the  final  rule,  but  eliminates 
the  STEL  provision  along  with  the  discussion  of  chro- 
mosome damage  and  spontaneous  abortions  caused 
by  low  short-term  exposure. 

August  1984:  The  district  court  judge  calls  the  handling 
of  the  EtO  regulation  "atrocious,"  and  orders  the 
agency  to  complete  the  ongoing  proceeding  by 
December  17, 1984. 


September  1984:  The  National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  urges  OSHA  to  issue  a 
STEL  requirement,  stating  that  "OMB's  concern  re- 
garding inclusion  of  a  short  term  exposure  limit  in  the 
ethylene  oxide  standard  appears  to  conflict  with  the 
substantial  scientific  evidence  collected  by  OSHA." 
The  National  Institute  of  Environmental  Health  Sci- 
ences ("NTEHS")  also  urges  OSHA  to  adopt  a  STEL. 
Most  significantly,  OSHA's  own  EtO  team,  including 
all  of  the  scientists,  health  professionals,  and  even  the 
lawyer  who  worked  on  the  standard,  sign  a  memoran- 
dum stating  that  "no  new  significant  information  has 
been  provided  by  parties  opposing  adoption  of  a 
STEL  for  EtO  as  a  result  of  the  extended  rulemak- 
ing," and  urging  the  agency  to  reinstate  the  STEL 
requirement. 

December  1984:  Despite  the  unanimous  recommendation 
of  its  own  scientific  staff  and  the  recommendations  of 
the  two  government  scientific  agencies  asked  to 
reconsider  the  need  for  a  STEL  (NIOSH  and  NIEHS), 
OSHA  decides  to  "go  along  with  OMB's  reservations 
and  not  to  promulgate  a  STEL."  OSHA  Staff 
Memorandum  (December  19, 1984). 

July  1986:  The  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  rules  thai  OSHA  has  acted  unlaw- 
fully by  failing  to  include  a  STEL  provision  in  the 
final  ethylene  oxide  regulation  and  remands  the 
matter  to  the  agency  for  development  of  a  standard 
that  includes  a  STEL. 

July  1986  -  July  1987:  Under  the  direction  of  OMB, 
OSHA  continues  to  delay  issuing  a  final  regulation 
with  a  STEL. 

July  1987:  In  response  to  a  follow-up  lawsuit  by  the 
Public  Citizen  Health  Research  Group,  the  Court  of 
Appeals  holds  that  OSHA's  target  date  of  March  1988 
for  issuance  of  a  final  rule  was  at  the  "very  lip  of  the 
abyss  of  unreasonable  delay"  and  warns  the  agency 
that  any  delay  beyond  that  date  will  expose  the 
agency  to  liability  for  contempt. 

April  1988:  OSHA  issues  a  final  rule  setting  a  STEL  for 
ethylene  oxide  of  5  parts  per  million  over  a  period  of 
15  minutes,  effective  June  6, 1988. 
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GRAIN  DUST 


ISSUE 

The  accumulation  of  grain  dust  in  grain  handling  facilities,  including  grain  elevators  and  mills,  exposes 
workers  to  the  serious  risk  of  explosions  and  fires.  The  problem  can  be  greatly  alleviated  by  simply  requir- 
ing employers  in  such  facilities  to  clean  up  the  dust  when  it  accumulates  in  dangerous  levels. 


Significance  Grain  dust  explosions  are  a  serious  problem  for  both  grain  elevators  (where  grain  is  stored 

during  movement  and  processing)  and  mills  (e.gjecd,  flour,  rice).  Each  year  over  2200  fires 
occur  in  grain  handling  facilities.  In  1977  alone,  13  inspectors  of  the  U.S.  Department  of 
Agriculture  were  killed  in  a  grain  explosion;  during  an  eight  day  period  in  December  1977 
five  explosions  caused  59  deaths  and  injuries  to  workers;  a  high  rate  of  explosions  continued 
in  1978-80,  and  there  has  been  no  reduction  in  the  rate  of  deaths  and  injuries  in  recent  years. 
A  principal  source  of  these  explosions  and  fires  is  grain  dust  accumulation.  Tens  of  thou- 
sands of  workers  are  exposed  to  this  risk  each  year,  since  all  types  of  grain  elevators  and  mills 
accumulate  grain  dust  at  high  levels.  In  1980,  the  Occupational  Safety  and  Health  Admini- 
stration (OS  HA)  began  rulemaking  to  limit  die  amount  of  permissible  grain  dust  accumulation 
in  grain  elevators  and  mills. 


Task  Force  After  having  secret  meetings  with  die  trade  associations  representing  the  industries  opposed  to 

Interference  the  rule,  OMB  delayed  for  five  years  the  issuance  of  any  rule  that  would  limit  the  permissible 

amount  of  grain  dust,  and  then  significantiy  weakened  the  standard  that  had  been  proposed  by 
OSHA,  by  insisting  that  the  regulation  exempt  mills  and  allow  grain  elevator  operators  to 
choose  their  own  method  for  reducing  the  problem.  Although  OSHA  concluded  dial  die 
potential  for  fires  and  explosions  was  die  same  in  grain  mills  as  in  grain  elevators  and  also 
i  concluded  that  mill  workers  face  a  significant  risk  of  death  and  injury  from  this  problem,  it 

nevertheless  bowed  to  pressure  from  OMB,  and  exempted  mills  from  the  standard  altogether. 


Impact  on  As  a  result  of  the  changes  in  the  regulations,  tens  of  thousands  of  mill  workers  will  continue 

Health  and  Safety  to  be  exposed  to  the  risk  of  death  and  injury  from  grain  dust  explosions  and  fires.  Additional 

weakening  of  the  standard  as  it  relates  to  grain  elevators  jeopardizes  the  health  of  those 

workers  as  well. 


Final  Outcome  The  grain  dust  standard  was  finally  issued  in  December  1987.  It  is  prcsenUy  being  challenged 

in  court  by  several  unions,  including  the  AFL-CIO  and  the  Oil.  Chemical  and  Atomic 
Workers. 
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Late  1970's:  A  series  of  explosions  and  fires  in  grain  dust 
facilities  focuses  national  attention  on  the  serious  risk 
posed  by  grain  dust.  A  number  of  government  agen- 
cies, including  the  National  Institute  for  Occupational 
Safety  and  Health,  the  Department  of  Agriculture,  the 
National  Academy  of  Sciences,  and  OS  HA  began 
studying  the  causes  of  grain  dust  explosions  and  fires 
to  determine  whether  effective  preventive  measures 
could  be  implemented. 

February  1980:  OSHA  requests  comments  and  informa- 
tion on  health  and  safety  hazards  in  grain  handling 
facilities  and  announces  its  intention  to  promulgate  a 
grain  elevator  and  mill  safety  standard. 

July  1982:  The  government's  National  Academy  of  Sci- 
ences issues  a  report  singling  out  grain  dust  reduction 
in  elevators  and  mills  as  the  most  critical  factor  in 
preventing  explosions.  It  recommends  that  OSHA 
impose  a  strict  standard  to  ensure  that  dust  levels  are 
kept  below  1/64  inch  throughout  the  facility. 

Late  1982:  OSHA  drafts  a  proposed  standard  requiring 
grain  elevators  and  mills  to  remove  grain  dust  accu- 
mulations at  or  exceeding  1/8  inch.  The  draft  is 
cleared  by  the  Department  of  Labor  and  submitted  to 

;     OMB  for  approval.  Shortly  thereafter,  OMB  officials 
meet  with  representatives  of  both  the  American  Feed 
Manufacturers  Association  and  the  National  Grain 
and  Feed  Association  who  strenuously  oppose  the 
standard  on  cost  grounds. 

February  -  March  1983:  OMB  takes  the  position  that 
"dust  control  is  cost-ineffective  and  therefore  should 
be  eliminated  entirely."  As  a  fall-back  position,  it 
suggests  substituting  a  broadly  written  performance 


standard  that  would  require  employers  to  reduce  grain 
dust  accumulations  but  would  not  set  a  specified  limit 
on  acceptable  accumulation  levels.  In  addition,  OMB 
advocates  exempting  mills  altogether  from  the  stan- 
dard. 

Summer  1983:  OSHA  rejects  OMB's  objections,  ex- 
plaining that  the  1/8  inch  standard  is  necessary  to 
protect  the  safety  of  workers  and  that  it  is  cost- 
effective,  and  insisting  that  mills  must  be  subject  to 
the  standard.  While  OSHA  and  OMB  battle  over  the 
contents  and  scope  of  the  standard,  issuance  of  a 
proposed  regulation  continues  to  be  delayed. 

January  1984:  The  proposed  standard  is  finally  issued 
but  is  vastly  different  from  the  draft  that  OSHA 
submiued  to  OMB:  it  includes  a  broad  performance 
standard,  as  requested  by  industry,  and,  for  the  first 
time  suggests  exempting  mills. 

December  30, 1987:  After  another  three  years  of  delay, 
the  final  regulation  is  issued,  largely  in  accord  with 
the  expressed  concerns  of  OMB  and  industry  (and  de- 
monstrably at  odds  with  what  OSHA  stated  was 
needed  in  1983).  It  is  a  broad  performance  standard, 
allowing  employers  to  select  the  means  for  reducing 
dust  accumulations.  Mills  are  not  covered,  and  grain 
elevators  must  clean  dust  only  in  "priority  areas"  (i.e.. 
those  near  an  ignition  source)  whenever  grain  dust 
accumulations  exceed  1/8  inch,  but  not  in  other  areas 
of  the  plant,  where  no  limit  is  set. 

April  1988:  Several  unions,  including  the  Food  &  Allied 
Service  Trades  Department,  AFL-CIO,  and  the  Oil, 
Chemical  &  Atomic  Workers  sue  OSHA  over  the 
standard.  The  case  is  pending. 
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COMMERCIAL  DIVING  STANDARDS 


ISSUE 

Commercial  diving,  such  as  diving  at  off-shore  oil  rigs,  is  the  most  dangerous  of  any  profession  within  the 
jurisdiction  of  a  federal  agency.  It  is  ten  times  as  dangerous  as  coal  mining,  according  to  government  and 
industry  data. 


Significance  The  commercial  diving  standard  issued  by  the  Occupational  Safety  and  Health  Administration 

(OSHA)  sets  minimum  safety  standards  for  professional  divers  who  are  often  at  risk  of  death 
and  injury.  The  standard  affects  divers  who  "suit  up,"  dive  as  deep  as  several  hundred  feet, 
go  through  various  decompression  stages,  and  depend  on  external  life  support  systems  at  the 
water's  surface.  Intended  as  minimum  standards  on  which  to  build,  the  rule  is  similar  in  large 
degree  to  the  industry's  voluntary  consensus  standards  which  preceded  the  Federal  standard. 


Task  Force  In  1981  the  OSHA  standard  was  targeted  by  the  Task  Force  for  review  and  possible  rescis- 

Interference  sion.  An  OSHA  official  claimed  that  the  White  House,  responding  to  business  complaints, 

identified  the  standard  as  a  "classic  case  of  over-regulation."  On  April  24, 1981,  Task  Force 
Counsel  C.  Boyden  Gray  had  an  off-the-record  meeting  with  the  Associated  Diving  Contrac- 
tors, the  President  of  Taylor  Diving  and  Salvage  Company,  and  the  Director  of  Federal 
Relations  of  Brown  and  Root  Construction,  to  discuss  changes  in  the  standard.  Gray's 
financial  disclosure  statement  revealed  that  a  few  days  after  assuming  his  post  as  Counsel  to 
the  Vice  President  and  the  Task  Force,  he  sold  substantial  holdings  ($50,000  to  $100,000)  in 
Halliburton,  Inc.,  of  which  both  Taylor  Diving  and  Salvage,  and  Brown  and  Root  Construc- 
tion, are  subsidiaries. 


Impact  on  In  1975  two  divers  died  of  decompression  sickness  due  to  the  diving  contractor's  failure  to 

Health  and  Safety         have  a  decompression  chamber  available  at  the  dive  site.  These  and  other  avoidable  deaths 
prompted  the  Carpenter's  Union  to  petition  OSHA  in  June  of  1976  for  an  emergency  tempo- 
rary standard  regulating  diving.  It  argued  that  the  need  for  the  standard  was  imperative.  A 
significant  portion  of  the  approximately  3000  commercial  divers  suffer  from  permanent 
neurological  disability  and  from  "bone  rot"  caused  by  lesions  on  the  bone  shaft  or  near  the 
joints  as  the  result  of  inadequate  decompression.  With  a  rate  of  lost  workday  illness  at  sixty 
times  that  of  the  interindustry  rate,  diving  is  clearly  a  dangerous  business.  Yet  instead  of 
extending  protections  to  include  vitally-needed  decompression  standards,  the  Task  Force 
recommended  review  and  rescission  of  the  existing  standard. 

Final  Outcome 

After  a  congressional  commiuee  investigated  Task  Force  and  OMB  actions  concerning  the 
diving  standard,  it  found  that  "to  lessen  the  protections  afforded  commercial  divers  on  the 
basis  of  a  meeting  between  industry  representatives  and  the  Counsel  to  the  Task  Force 
[Boyden  Gray]  is  just  short  of  outrageous."  As  a  result  of  this  congressional  pressure,  OSHA 
amended  the  standard  to  provide  much  needed  protections  for  divers. 
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August  1975:  The  United  Brotherhood  of  Carpenters  and 
Joiners  of  America  files  a  petition  with  OSHA  for  an 
Emergency  Temporary  Standard  in  the  wake  of 
industry  non-compliance  with  the  voluntary  consen- 
sus standards  which  many  contractors  claimed  to  be 
following. 

June  1976:  After  hearings  and  post-hearing  comments, 
OSHA  proposes  an  Emergency  Temporary  Standard 
for  commercial  diving,  finding  that  "these  factors- 
the  diver's  exposure  to  the  unique  hazards  of  undersea 
activity,  isolation  from  aid  in  the  event  of  an  accident 
or  injury,  the  complex  nature  of  the  protective  system 
and  the  slight  tolerance  for  error  which  exists  in  the 
operaton  of  that  system-  all  combine  to  create  a 
situation  in  which  the  potential  for  serious  or  fatal 
injury  is  great.  The  factors  creating  the  potential  are 
present  in  few  if  any  other  regulation." 

July  1977:  OSHA  promulgates  a  final  rule  on  minimum 
safety  standards  for  commercial  diving.  The  rule 
mandates,  among  other  things,  periodic  medical 
examinations,  inspection  and  certification  of  equip- 
ment, and  decompression  chambers  in  certain 
instances. 

April  1981:  Private  meetings  take  place  between  Task 
Force  Counsel  C.  Boyden  Gray,  and  the  Associated 


Diving  Contractors,  the  President  of  Taylor  Diving 
and  Salvage  Company,  and  the  Director  of  Federal 
Relations  of  Brown  and  Root  Construction,  the 
companies  involved  in  the  commercial  diving 
business. 

August  1981:  George  Bush  announces  the  targeting  of 
the  OSHA  Commercial  Diving  Standard  for  review, 
citing  as  the  impetus  comments  of  businesses, 
although  there  are  no  written  records  revealed  in  Task 
Force  files  of  such  comments. 

March  1982:  Congressional  hearings  are  held  to  investi- 
gate OMB  and  Task  Force  interference  in  targeting 
the  diving  standard  for  revision.  A  subsequent  report 
by  the  House  of  Representatives  Committee  on 
Government  Operations  finds  that  efforts  by  OMB 
and  the  Task  Force  to  lessen  the  protections  for 
commercial  divers  at  the  request  of  industry  are  "just 
short  of  outrageous."  It  also  finds  that  OMB  has 
disregarded  due  process  and  requirements  for  public 
rulemaking. 

April  1982:  As  a  result  of  the  Congressional  pressure, 
OSHA  strengthens  the  commercial  diving  standard  by 
adding  crucial  decompression  and  treatment  require- 
ments. 
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VIDEO  DISPLAY  TERMINALS 


ISSUE 

With  widespread  use  of  computers  and  word  processors,  there  has  been  increasing  evidence  that  prolonged 
exposure  to  video  display  terminals  may  cause  adverse  reproductive  effects,  including  miscarriages  and  birth 
defects.  In  order  to  determine  the  existence  and  extent  of  the  hazard  so  that  the  potential  dangers  can  be 
reduced  or  eliminated,  meaningful  scientific  data  concerning  the  suspected  link  must  first  be  collected. 


Significance  Approximately  17  million  Americans  work  at  video  display  terminals,  the  vast  majority  of 

them  are  female.  It  has  been  estimated  that  by  1990, 40  million  workers  in  the  U.S.  will  make 
their  living  by  using  VDTs.  Since  1980,  scientists  have  been  concerned  that  there  may  be  a 
link  between  prolonged  exposure  to  VDTs  and  negative  pregnancy  outcomes,  including 
spontaneous  abortions,  stillbirths,  premature  births,  birth  defects,  neonatal  death  and  infant 
respiratory  disease. 

The  National  Institute  of  Occupational  Safety  and  Health  ("NIOSH")  is  authorized  by  law  to 
investigate  working  conditions  to  determine  whether  there  is  scientific  evidence  linking 
particular  working  conditions  to  adverse  effects  on  health.  The  results  of  such  investigations 
are  often  relied  on  by  the  Occupational  Safety  and  Health  Administration  in  deciding  whether 
workplace  standards  should  be  imposed  in  order  to  reduce  the  hazard.  Since  1982.  NIOSH 
has  proposed  doing  a  comprehensive  study  of  the  telecommunications  industry  to  determine 
whether  VDTs  cause  infertility  and  birth  defects. 


Task  Force  Since  November,  1985  OMB  has  refused  to  allow  NIOSH  to  conduct  the  study  it  believes  is 

Interference  necessary  to  determine  the  extent  of  adverse  health  effects  caused  by  the  radiation  from 

VDTs.  After  delaying  the  study  for  several  years,  at  the  request  of  the  telecommunications 
industry,  including  Bell  South  —  a  major  employer  of  VDT  workers  —  OMB  finally  allowed 
NIOSH  to  conduct  a  study,  but  insisted  on  changes  in  the  methodology  that  are  guaranteed  to 
undermine  the  results  and  thereby  forestall  any  government  regulation  to  reduce  VDT 
exposure. 


Impact  on  OMB's  changes  in  the  study  will  prevent  the  government  from  collecting  meaningful  data  on 

Health  and  Safety         whether  there  is  a  causal  link  between  the  use  of  VDTs  and  adverse  reproductive  effects.  As 
a  result,  tens  of  millions  of  Americans  who  work  at  VDTs  will  be  deprived  of  informauon 
upon  which  to  make  decisions  about  whether  to  remain  at  their  jobs.  In  addition,  the  govern- 
ment will  lack  crucial  informauon  needed  to  decide  whether  changes  in  the  workplace  are 
needed  to  eliminate  or  reduce  any  adverse  health  effects  of  VDTs. 


Final  Outcome  NIOSH  completed  the  data  collection  for  the  modified  study  in  June.  1988.  The  projected 

completion  date  for  the  final  study  is  sometime  in  the  Spring  of  1989.  NIOSH  scientists  say 
that  OMB's  revisions  guarantee  that  the  study  will  be  of  limited  value  in  assessing  the  link 
between  VDTs  and  adverse  reproductive  effects,  and  that  the  study  will  be  vulnerable  to 
attack  by  the  industry  on  the  grounds  that  it  does  not  take  into  consideration  stress  and  former 
reproductive  history  as  factors  affecting  the  ability  of  female  workers  to  conceive  and  deliver 
normal  babies  —  the  very  factors  that  would  have  been  accounted  for  by  the  questions  that 
OMB  insisted  be  removed  from  the  questionnaire  on  "cost"  grounds. 
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1980  - 1986:  Scientists  identify  12  clusters  of  negative 
pregnancy  outcomes  among  VDT  operators  in  the 
United  States  and  Canada.  Many  of  these  occur  in  the 
telecommunications  industry  where  employees  (typi- 
cally women)  sit  in  front  of  VDTs  ail  day  long.  For 
example,  during  an  18  month  period  between  1980 
and  1981,  three  out  of  three  pregnancies  of  women 
employed  by  Pacific  Northwest  Bell  at  a  facility  in 
Renton,  Washington  had  adverse  outcomes.  One 
woman  gave  birth  to  a  mongoloid  child,  another's 
child  was  bom  with  an  open  spine,  and  the  remaining 
woman's  child  was  stillborn.  During  1983  six 
miscarriages  out  of  a  total  of  15  pregnancies  occurred 
among  women  employed  by  Southern  Bell  in  one  of 
its  work  locations  in  Atlanta,  Georgia. 

1982  - 1984:  The  National  Institute  of  Occupational 
Safety  and  Health  ("NIOSHO  initiates  a  feasibility 
assessment  of  whether  a  VDT  reproductive  study 
could  be  conducted  and  what  populations  are  appro- 
priate for  the  study. 

May  1984:  NIOSH  contacts  the  telecommunications  in- 
dustry, including  AT&T,  BeilSouth,  and  others, 
indicating  its  intent  to  conduct  a  study  and  asking  for 
demographic  information  about  their  VDT  workers. 

September  1985:  NIOSH  finishes  plans  for  the  study  and 
requests  OMB  clearance  to  begin. 

November  1985:  BellSouth  urges  OMB  to  disapprove 
the  study,  claiming  that  the  proposed  plans  are 
deficient. 

December  1985:  OMB  disapproves  the  study  on  the 
same  grounds  urged  by  BellSouth.  At  the  suggestion 
of  OMB,  a  meeting  is  held  between  BellSouth  and 
NIOSH  staff  to  discuss  BeilSouth's  concerns  with  the 
protocol. 


January  -  May  1986:  NIOSH  revises  certain  aspects  of 
the  study  in  response  to  BeilSouth's  concerns;  revised 
protocol  goes  through  agency  clearance  procedures. 

May  1986:  NIOSH  sends  revised  protocol  to  OMB  for 
approval. 

June  1986:  OMB  approves  the  study  conditioned  upon 
NIOSH  removing  from  the  questionnaire  questions  on 
lifestyle  practices,  such  as  use  of  contraceptives, 
workplace  and  personal  stress,  smoking  practices  and 
alcohol  use.  Although  NIOSH  takes  the  position  that 
it  must  be  able  to  ask  workers  these  questions  in  order 
to  obtain  reliable  information  as  to  whether  there  is  a 
causal  link  between  VDT  use  and  adverse  reproduc- 
tive effects,  OMB,  repeating  the  complaints  of  the 
telecommunications  industry,  states  that  these 
questions  are  irrelevant  to  the  study  and  therefore 
have  no  ''practical  utility"  and  will  add  unnecessary 
costs  to  the  study.  Despite  the  strong  objections  of 
NIOSH  scientists,  and  having  no  other  recourse  other 
than  foregoing  the  study  altogether,  NIOSH  agrees  to 
revise  the  protocol. 

July  1987:  NIOSH  finally  begins  the  data  collection  for 
the  stydy.  The  reason  it  takes  a  full  year  after  the 
protocol  was  approved  for  data  collection  to  begin  is 
that  OMB  would  not  authorize  NIOSH  to  go  into  the 
workplace  to  gather  employee  personnel  records 
during  the  time  that  OMB  had  disapproved  the 
protocol.  Therefore,  NIOSH  had  to  wait  untii  after 
the  revisions  demanded  by  OMB  were  made  before  it 
could  even  begin  collecting  the  basic  employee  data 
needed  for  the  study.  (Typically,  the  data  collection 
and  protocol  approval  process  are  conducted  simulta- 
neously.) 

June  1988:  NIOSH  completes  the  data  collection  for  the 
study;  final  completion  date  is  projected  as  spring, 
1989. 
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AIR  BAGS  AND  AUTOMATIC  SAFETY  BELTS 


ISSUE 

Tens  of  thousands  of  vehicle  occupants  are  killed  and  injured  each  year  in  auto  crashes,  yet  thousands  could 
be  spared  by  air  bags  and  automatic  belts  (as  required  by  federal  safety  standard  208).  A  few  auto  companies 
sold  these  safety  systems  beginning  in  1974,  but  the  industry  continually  fought  to  delay  the  standard. 


Significance 


Between  6,000  and  9,000  lives  per  year  »  up  to  20  percent  of  the  46,400  killed  annually  in 
highway  crashes  -  could  be  saved  by  standard  208,  according  to  National  Highway  Traffic 
Safety  Administration  (NHTSA)  estimates.  In  addition,  150,000  serious  injuries  could  be 
prevented.  These  systems  protect  occupants  in  front  and  front  angular  crashes,  the  type  that 
kills  and  injures  about  one-half  of  all  vehicle  occupants.  An  economic  anaiysis  prepared  for 
the  insurance  industry  found  the  cost  to  society  for  every  year  of  delay  of  the  standard  was 
$2.4  billion. 


Task  Force  General  Motors  wrote  Jim  Tozzi  of  OMB  on  January  29, 1981,  "GM  urges  that  the  passive 

Interference  restraint  requirements  be  eliminated.. .There  is  an  immediate  need  to  avoid  the  sharp  economic 

impediment  that  these  requirements...would  place  on  the  domestic  car  market's  recovery." 

The  passive  restraint  standard,  scheduled  to  become  effective  in  October  1981,  was  postponed 
for  one  year  on  April  9  and  revoked  completely  on  October  29, 1981.  . 

In  concert  with  the  auto  industry,  the  Bush  Task  Force  prepared  an  April  1981  program  of 
"Actions  to  Help  the  U.S.  Auto  Industry,"  listing  34  safety  and  environmental  standards  or 
proposed  standards  for  elimination  or  delay.  The  purpose  of  the  program  is  to  reduce  "sub- 
stantially the  cost  of  producing  a  new  car  or  truck,"  to  "stimulate  sales,"  to  free  up  "capital 
needed  for  essential  investments  in  new  plant  and  equipment,"  and  to  improve  "U.S.  manu- 
facturers' international  competitive  position."  Automatic  restraints  were  at  the  lop  of  the  list 
scheduled  for  recision  to  help  die  auto  industry  economically,  a  rationale  not  contemplated  by 
the  1966  auto  safety  law. 


Impact  on 
Consumers 


At  least  40.000  deaths  and  one  million  injuries  can  be  traced  to  the  delay  and  cancellation  of 
the  passive  restraint  requirements.  The  cost  to  society  is  over  $17  billion,  based  on  past  and 
future  model  cars  manufactured  without  these  vital  safety  features. 


Final  Outcome  Insurance  and  consumer  groups  challenged  the  revocation  of  the  standard  in  court,  resulting  in 

a  9  to  0  decision  by  the  U.S.  Supreme  Court  in  June  1983,  ordering  DOT  to  cither  better 
justify  its  arbitrary  action  or  reissue  the  standard.  The  court  noted  that.  "For  nearly  a  decade, 
the  automobile  industry  waged  the  regulatory  equivalent  of  war  against  the  airbag  and  lost  - 
the  inflatable  restraint  was  proven  sufficiently  effective." 

Standard  208  was  reissued  in  July  1984,  to  be  fully  effective  in  1990  models  (a  six  year 
delay).  In  response  to  subsequent  industry  petitions,  the  passenger  side  is  delayed  until  1993 
models  (a  nine  year  delay.)  The  Administration  tried  further  to  undermine  the  standard  by 
permitting  it  to  be  cancelled  again  if  two-thirds  of  the  public  is  covered  by  mandatory  scat- 
belt  use  laws,  but  this  effort  failed  after  vigorous  lobbying  in  state  legislatures  by  insurance 
and  consumer  groups  to  enact  use  laws  that  prevent  cancellation  of  the  standard. 

In  1990,  as  many  as  50%  of  new  cars  could  comply  with  the  standard  by  installation  of  air 
bags  (combined  with  shoulder/lap  belts).  The  Administration  claimed  in  the  1981  revocation 
that  only  1%  of  the  cars  would  contain  air  bags  to  meet  the  standard.  By  June  1988  Ford  and 
Chrysler  were  advertising  air  bags  in  addition  to  Mercedes.  Also,  State  Farm,  Allstate,  USAA 
and  other  insurers  were  offering  premium  discounts  for  automatic  restraint  equipped  cars. 
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CHRONOLOGY 


July  1969:  NHTSA  issues  advance  notice  of  rulemaking 
proposing  to  require  installation  of  inflatable  occupant 
restraints  in  1972  models.  The  proposal  is  based  on 
work  by  auto  supplier  Eaton,  Yale  and  Town  with 
Ford  and  other  manufacturers. 

May  1970:  NHTSA  issues  proposed  rule  for  1973  models. 
In  June,  GM  promises  to  install  air  bags  on  one 
million  1974  models. 

November  1970:  NHTSA  issues  inflatable  restraint 
standard  208  for  1974  cars,  vans  and  light  trucks. 
Ford  petitions  for  delay  and  substitute  of  seat  belt 
ignition  interlock  system. 

April  1971:  Manufacturers  (except  GM)  sue  DOT;  Henry 
Ford  II  and  Lee  Iacocca  of  Ford  meet  President  Nixon 
to  urge  substitution  of  seat  belt  interlock. 

October  1971:  DOT,  on  instruction  of  White  House  staff, 
delays  air  bag  standard  until  1977  models  and  allows 
ignition  interlock  belts  as  an  interim  alternative. 

December  1972:  U.S.  Court  of  Appeals  orders  revision  of 
dummy  test  device  but  upholds  NHTSA  authority  to 
require  new  technology  such  as  air  bags  for  safety 
standards. 

August  1973:  GM  commences  production  of  air-bag 
equipped  cars  but  says  it  will  make  only  150,000  such 
models  in  1974. 

October  1974:  Congress  revokes  ignition  interlock 
requirement. 

May  1976:  GM  states  it  is  reconsidering  its  decision  to 
eliminate  air  bags  as  optional  equipment,  but  then 
stops  manufacture. 

March  1977:  New  Secretary  of  Transportation  Adams 
proposes  new  automatic  restraint  standard  (air  bags  or 
automatic  belts)  for  1981  models. 

July  1977:  Adams  issues  standard  to  phase-in  over  three 
years,  beginning  with  large  1982  model  cars,  with  all 
1984  models  to  comply. 


October  1977:  Congress  rejects  resolutions  to  veto  the 
automatic  restraint  standard. 

December  1978:  Auto  companies  hint  they  will  use 
automatic  belts,  not  air  bags,  in  most  cars  to  meet  the 
standard,  and  several  air  bag  manufacturers  drop  out 
of  the  business. 

February  1979:  U.S.  Court  of  Appeals  again  upholds 
standard  208. 

March  1980:  Mercedes-Benz  announces  it  will  equip  1982 
models  with  air  bags  on  the  driver  side. 

June  1980:  GM  cancels  plans  for  optional  air  bags  in  1982 
models. 

April  1981:  The  Bush  Task  Force  and  NHTSA  delay 
automatic  restraints  for  one  year,  just  as  it  is  to  begin 
taking  effect. 

October  1981:  NHTSA  rescinds  the  entire  standard  for 
automatic  restraints. 

June  1982:  U.S.  Court  of  Appeals  finds  recission  arbitrary 
and  capricious. 

June  1983:  U.S.  Supreme  Court  agrees  and  sends  the 
standard  back  to  NHTSA  for  reissuance  or  justifica- 
tion. 

July  1984:  NHTSA  reissues  the  automatic  restraint 
standard  but  permits  it  to  be  rescinded  again  if  two- 
thirds  of  the  population  is  covered  with  belt  use  laws 
meeting  certain  criteria  by  April  1989  (referred  to  as 
the  "trap  door"). 

September  1986:  U.S.  Court  of  Appeals  holds  insurance/ 
consumer  challenge  to  revised  "trap  door"  standard 
is  moot,  but  suggests  state  belt  use  laws  do  not  meet 
NHTSA  criteria  for  recission  of  the  standard  in  1989. 

March  1987:  NHTSA  delays  passenger  side  air  bags  until 
1993  models. 
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BUMPERS 


ISSUE 

Motor  vehicles  are  involved  in  millions  of  low-speed  collisions  every  year  that  cause  billions  of  dollars  of 
damages.  Until  they  were  rolled  back  to  2  1/2  mph  in  1982,  Federal  vehicle  standards  required  that  cars  be 
equipped  with  bumpers  that  prevent  all  damage  to  any  exterior  pan  of  the  car  and  the  bumper  itself  in 
collisions  up  to  5  mph  into  a  wall  or  10  mph  into  another  car. 


Significance  Since  1982,  with  bumpers  required  to  protect  only  up  to  2.5  mph,  cars  that  previously  would 

have  had  no  damage  in  minor  5  mph  accidents  now  suffer  hundreds  and  as  much  as  a  thou- 
sand dollars  in  damages.  Now  cars  also  are  more  likely  to  be  involved  in  accidents  due  to 
damage  of  safety  equipment  such  as  lights,  latches  and  fuel  systems.  The  5  mph  no-damage 
bumper  standard  was  the  most  popular  Federal  vehicle  safety  standard  ever  issued,  with  over 
90%  of  the  American  public  strongly  supporting  the  standard  because  it  not  only  saved  their 
cars  from  serious  damage,  but  also  it  saved  them  from  the  tremendous  inconvenience  and  cost 
of  filing  accident  reports,  getting  repair  estimates,  being  without  their  cars  during  repairs,  and 
paying  for  repairs  not  covered  by  insurance. 


Task  Force 
Interference 


On  April  6, 1981,  the  Task  Force  announced  that  the  NHTSA  would  relax  the  agency's  5  mph 
bumper  standard  following  a  January  28, 198!  General  Motors  letter  to  Jim  Tozzi  of  0M3. 
stating  that  if  the  bumper  standard  were  cut  2.5  mph,  "GM  car  bumpers  would  realize  an 
initial  cost  savings  of  S50  per  unit."  On  April  9,  NHTSA  issued  a  notice  of  intent  to  relax  the 
standard,  citing  the  Task  Force.  NHTSA  issued  a  notice  of  proposed  rulemaking  for  a  2  1/2 
mph  bumper  on  October  1, 1981  to  accomplish  the  Task  Force's  recommendation  and  relaxed 
the  rule  effecdve  July  1, 1982. 


Impact  on  This  standard  saved  consumer  dollars  as  well  as  improving  safety.  During  its  10-year  useful 

Health  and  Safety         life,  the  average  car  will  have  three  low-speed  collisions  up  to  5  mph  that  will  cause  $425  in 
damage.  For  the  entire  passenger  car  fleet,  total  damages  in  low-speed  accidents  are  over  54 
billion,  which  could  be  largely  avoided  if  cars  had  5  mph  bumpers.  Taking  into  account 
bumper  costs,  insurance  saving,  and  accident  costs,  net  savings  to  consumers  for  5  mph  no- 
damage  bumpers  over  minimal  2.5  mph  bumpers  are  more  than  $400  million  annually.  Cars 
without  5  mph  bumpers  have  more  damage  to  safety  equipment  such  as  lights,  latches  and 
fuel  systems. 


Final  Outcome  Despite  a  legal  challenge  by  insurance  companies  and  consumer  groups,  the  U.S.  Court  of 

Appeals  for  the  District  of  Columbia  upheld  the  rollback  on  January  8, 1985.  Although 
NHTSA  promised  lower  sucker  prices  and  better  gas  mileage  from  cheaper  and  lighter  2.5 
mph  bumpers,  the  benefits  never  materialized  and  consumers  still  got  stuck  with  high  repair 
bills  for  low-speed  accidents.  Prior  to  the  1982  rollback,  Consumer  Reports  stopped  testing 
bumpers  in  5  mph  crashes  because  no  cars  suffered  any  damage.  In  1986,  Consumer  Reports 
found  the  majority  of  cars  it  tested  suffered  from  $146  to  S1081  in  damage  in  5  mph  crashes. 
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CHRONOLOGY 


1967:  NHTSA  issues  an  advance  notice  of  proposed 
rulemaking  to  require  car  bumpers  that  protect  against 
damage  to  safety  components  in  low-speed  crashes. 

1970:  Florida  is  the  first  state  to  pass  a  bumper  law.  It 
prohibits  damage  in  10  mph  barrier  crashes  for  cars 
made  after  January  1, 1973. 

1970:  NHTSA  issues  a  notice  of  proposed  rulemaking  to 
require  passenger  car  bumpers  that  protect  in  5  mph 
crashes.  NHTSA  standard  would  preempt  various 
state  laws  being  passed. 

1971:  NHTSA  issues  a  rule  on  April  16, 1971  prohibiting 
any  damage  to  safety-related  equipment  including 
lights,  trunk  and  hood  latches,  and  fuel  systems  in 
collisions  up  to  5  mph. 

1972:  Concerned  about  expensive  accident  repairs, 
Congcss  passes  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  of  1972  "to  reduce  the  economic 
loss  resulting  from  damage  to  passenger  motor 
vehicles  involved  in  motor  vehicle  accidents." 

1973:  NHTSA  issues  notice  of  proposed  rulemaking 


under  the  Cost  Savings  Act  to  require  bumpers  that 
protect  against  any  damage  of  all  components  of  a 
vehicle  in  5  mph  crashes. 

1976:  NHTSA  issues  standards  prohibiting  any  damage 
whatsoever  to  any  exterior  part  of  a  car  (1979  models) 
and  to  the  bumper  itself  (1980  models)  in  5  mph  front 
and  rear  impacts  into  a  wall  and  3  mph  comer 
impacts. 

1978:  NHTSA  refuses  to  relax  the  bumper  standard  in 
response  to  manufacturer  petitions. 

1979:  At  the  request  of  Senator  Robert  Byrd  (W.Va.) , 
NHTSA  reevaluates  no-damage  5  mph  bumpers  and 
finds  them  cost-effective  in  saving  consumers  $400 
millon  annually. 

1981:  On  October  1,  in  response  to  the  Task  Force, 
NHTSA  proposes  relaxing  the  5  mph  no-damage 
bumper  standard  to  2  1/2  mph. 

1982:  NHTSA  issues  a  new  bumper  standard  requiring 
only  2  1/2  mph  protection  in  collisions. 
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PEDESTRIAN  SAFETY 


ISSUE 

Thousands  of  pedestrians  are  killed  and  injured  every  year  on  urban  streets  at  relatively  low  impact  speeds. 
Cars  can  be  designed  to  be  forgiving  and  significantly  reduce  pedestrian  injuries  to  speeds  of  20  mph  and 
below. 


Significance  About  7500  pedestrians  and  cyclists  are  killed  every  year  and  120,000  are  injured.  The 

elderly  and  youths  under  age  15  are  over-represented  in  pedestrian  casualties,  accounting  for 
more  than  25  percent  of  the  fatalities  and  40  percent  of  the  injuries.  Pedestrians  have  a  much 
higher  probability  of  being  injured  than  do  occupants.  Pedestrians  are  involved  in  2  percent  of 
highway  crashes  but  account  for  16-18  percent  of  fatalities.  Ninety  percent  of  pedestrian 
crash  victims  require  medical  treatment  compared  to  18  percent  of  other  crash-involved  road 
users. 

A  notice  of  proposed  rulemaking  in  1967  prohibiting  decorative  protrusions  caused  manufac- 
turers to  vigorously  object,  but  persuaded  them  to  discontinue  use  of  rigid  hood  ornaments 
which  are  lethal  to  pedestrians.  In  January  1981,  after  years  of  research,  NHTSA  proposed  a 
pedestrian  safety  standard  to  reduce  lower-leg  adult  injuries  as  well  as  child  head  injuries. 


Task  Force  In  its  April  6, 1981 ,  report  on  "Actions  to  Help  the  U.S.  Auto  Industry,"  the  Task  Force  listed 

Interference  as  an  item  for  further  study  the  review  of  comments  on  NHTSA's  January  198 1  proposal.  In 

GM's  February  9, 1981,  letter  to  David  Stockman,  director  of  OMB,  the  automaker  stated  that 
the  proposed  standard  "will  probably  require  costly  redesign  of  bumpers  with  questionable 
real  safety  benefit." 

NHTSA  has  taken  no  rulemaking  action  on  pedestrian  safety  since  1981.  In  the  regulatory 
calendar  it  lists  possible  publication  of  a  proposed  rule  in  July  1991  "if  appropriate,  based  on 
results  of  injury  benefits  observed  in  research  tests."  New  research  is  necessary  in  part 
according  to  NHTSA  because  the  injury  criteria  proposed  in  the  1981  notice  are  "no  longer 
appropriate  for  use  with  the  new,  lower  profile  front  ends  becoming  the  norm  in  the  passenger 
fleet." 


Impact  on  NHTSA  research  shows  that  many  hundreds  of  fatalities  and  thousands  of  serious  pedestrian 

Consumers  injuries  could  be  prevented  each  year,  particularly  in  crashes  of  20  mph  and  below.  Research 

also  shows  that  85  percent  of  pedestrian  crashes  and  60  percent  of  pedestrian  fatalities  occur 
on  urban  streets  at  relatively  low  impact  speeds  (70  percent  of  pedestrian  crashes  have  pre- 
impact  braking).  Research  shows  that  it  is  very  feasible  to  make  cars  much  more  forgiving 
with  softer  front  ends,  lowered  underhood  components,  reduced  stiffness  in  hoods  and  frontal 
structures,  elimination  of  frontal  protrusions  and  a  lower  impact  surface  below  the  bumper. 
This  has  been  shown  to  be  feasible  by  NHTSA  Research  Safety  Vehicles  and  in  some  existing 
production  models.  The  cost  is  small  if  these  features  are  performance  requirements  for  new 
production  models. 

The  ultimate  delay  in  final  issuance  of  a  pedestrian  safety  standard  will  be  ten  or  more  years, 
during  which  thousands  of  pedestrians  will  be  unnecessarily  injured. 


Final  Outcome  NHTSA  continues  to  conduct  analyses  and  research  at  a  leisurely  pace  with  liule  anticipation 

of  any  near  term  action  on  issuance  of  a  safely  standard. 
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CHRONOLOGY 


October  14, 1967:  NHTSA  issues  an  advance  notice  of 
proposed  rulemaking  on  exterior  protrusions  for  all 
types  of  vehicles. 

December  28, 1967:  NHTSA  issues  a  notice  of  proposed 
rulemaking  prohibiting  decorative  or  identifying 
protrusions.  Major  objections  were  voiced  by  manu- 
facturers but  they  voluntarily  discontinued  use  of 
rigid  hood  ornaments. 

December  1969:  A  new  notice  of  proposed  rulemaking  is 
developed  but  is  never  issued. 


1973-1979:  NHTSA  research  program  establishes  that 
pedestrian  injury  reduction  is  feasible  with  softer, 
energy-absorbing  materials,  and  a  compliance  test 
device,  methodology  and  injury  criteria  are  devel- 
oped. 

January  22, 1981:  NHTSA  issues  a  proposed  pedestrian 
standard  for  adult  lower  leg  and  child  head  protection. 

1981-1988:  No  further  rulemaking  action  occurs  but 
further  research  is  initiated  and  continued  on  pedes- 
trian safety. 
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MAXIMUM  SPEEDOMETER  DISPLAY 


ISSUE 

An  upper  limit  on  speedometers  of  85  mph  as  required  by  Federal  vehicle  safety  standard  127  increases 
safety  because  it  reduces  "the  temptation  of  immature  drivers  to  test  the  top  speed  of  their  vehicles  on  public 
roads"  and  increases  the  readability  of  speedometers.  The  standard  is  simple  to  implement 


Significance  Nearly  half  (20,000  in  1987)  of  all  fatalities  occur  on  roads  with  speeds  posted  above  54  mph. 

Speed  kills,  and  a  disproportionate  number  of  the  victims  are  males  under  25  years  old,  who 
are  killed  almost  twice  as  frequently  on  the  highway  as  any  other  population  segment.  The  85 
mph  display  limit  was  aimed  in  large  part  at  younger  drivers  likely  to  be  influenced  in  their 
driving  habits  by  cars  with  120-140  mph  speedometers. 


Task  Force  In  its  April  6, 1981  report,  "Actions  to  Help  the  U.S.  Auto  Industry,"  the  Presidential  Task 

Interference  Force  on  Regulatory  Relief  promises  it  "will  give  high  priority  to  relief  for  the  auto  industry." 

The  report  supports  elimination  of  the  speedometer  standard  since  "there  appear  to  be  no 
direct  safety  benefits  to  be  gained  from  the  regulation  and...  potential  for  significant  consumer 
savings." 

On  May  7, 1981,  the  National  Highway  Traffic  Safety  Administration  (NHTSA)  suspended 
standard  127  for  one  year,  and  followed  this  action  on  October  22, 1981  with  a  proposal  for 
permanent  rescision.  In  its  December  1981  Final  Regulatory  Evaluation,  the  agency  stated 
that  "in  1976,  NHTSA  estimated  that  the  annual  safety  benefits  from  the  speedometer 
provision  would  be  a  reduction  of  175  fatal  and  1900  injury  accidents,"  mostly  involving 
drivers  under  age  25.  NHTSA  said  it  could  not  "confirm"  these  numbers,  thus  opening  the 
door  for  rescision  of  the  standard  under  a  strict  cost/benefit  test,  even  though  the  standard 
makes  sense,  was  already  implemented  by  industry,  and  some  cost  would  be  incurred  to 
change  the  speedometer  design. 


Impact  on  In  its  decision  to  rescind  standard  127,  Transportation  officials  dismissed  the  concerns  for 

Consumers  safety  voiced  by,  among  others,  the  Center  for  Auto  Safety  and  Subaru.  "Their  objection [s] 

did  not  take  into  consideration  the  manufacturers'  intent  to  continue  equipping  most  vehicles 
with  the  same  speedometers,"  explained  the  NHTSA  in  its  Final  Regulatory  Evaluation  of 
1981.  Implicit  in  the  agency's  reasoning  was  a  prediction  that  the  85  mph  limit  would  be 
rescinded  in  name  only,  since  manufacturers  would  not  alter  speedometers.  Despite  these 
claims,  many  speedometers  have  been  altered  since  1981,  often  showing  speeds  of  120-140 
mph. 


Final  Outcome  The  rescision  has  remained  in  effect  since  the  final  rule  was  published  on  February  18, 1982. 

Many  cars  again  have  speedometers  showing  120  to  140  mph,  and  manufacturers  have 
revived  the  horsepower  race  with  production  of  muscle  cars  and  ads  emphasizing  speed. 
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February  22, 1974:  NHTSA  publishes  a  rcuqest  for 
comments  on  the  question  whether  "there  should  be  a 
rule  concerning  maximum  speedometer  indication 
and,  if  so,  the  most  appropriate  maximum  indication," 
taking  into  account  the  current  lower  speed  limits,  the 
corresponding  highway  fatality  reduction,  driver 
convenience  and  the  expected  effectiveness  of  the 
rule. 

Dec.  13, 1976:  The  NHTSA  proposes  a  new  safety 
standard  127  which  would  require  that  vehicles  be 
equipped  with  speed  and  distance  indicators,  and  that 
the  speed  indicator  scale  be  limited  to  85  mph.  Two 
of  the  large  four  U.S.  manufacturers  said  they 
intended  to  do  this  voluntarily. 

March  16, 1978:  Standard  127  is  issued  in  final  form. 


May  7, 1981:  NHTSA  delays  implementation  of  standard 
127  for  one  year. 

Oct  22, 1981:  Recission  of  standard  127  is  proposed 
because  the  "rule  is  unlikely  to  yield  significant  safety 
benefits." 

Feb.  18, 1982:  Standard  127  is  revoked,  but  to  assist 
General  Motors  and  Renault,  who  questioned  whether 
fee  is  ion  would  open  the  door  for  state  regulation  of 
speedometers,  NHTSA  claims  that  the  states  arc 
preempted  from  regulating  in  this  area  even  though 
the  federal  standard  is  revoked.  This  is  contrary  to  the 
federal  statute  which  requires  preemption  by  a  federal 
standard,  but  permits  states  to  regulate  in  the  absence 
of  a  federal  standard.  The  NHTSA  statement  has  no 
force  or  effect. 


Risking  America's  Safely  35 


434 


MOTOR  VEHICLE  FUEL  ECONOMY  STANDARDS  (CAFE) 


ISSUE 

Relaxation  of  the  statutory  27.5  mpg  gas  mileage  standard  increases  gasoline  consumption  and  air  pollution, 
worsens  the  greenhouse  effect,  increases  dependence  on  foreign  oil,  and  exports  small  car  production  and 
American  jobs  abroad. 


Significance  The  motor  vehicle  fuel  economy  standards  mandated  in  the  1975  Energy  Policy  and  Conser- 

vation Act  are  ihe  most  significant  energy  conservation  program  in  this  country.  According  to 
the  Department  of  Energy  (DOE),  the  1987  vehicle  fleet  consumed  2.35  million  barrels  per 
day  less  gasoline  than  it  would  have  if  the  fleet  had  had  the  same  fuel  economy  as  in  1975 
when  the  law  was  passed.  Despite  this  energy  saving,  the  U.S.  is  more  dependent  jn  im- 
ported oil  now  than  in  1975. 


Task  Force  On  April  6, 1981 ,  the  Task  Force  announced  that  NHTSA  would  terminate  its  rulemaking  to 

Interference  increase  the  27.5  mpg  CAFE  standard  for  1986  and  later  model  years.  Just  three  days  later, 

NHTSA  issued  a  notice  of  intent  to  this  effect  citing  the  Task  Force  and  then  ceased  the 
rulemaking  on  April  16.  In  response  to  petitions  from  Ford  and  General  Motors,  NHTSA 
reduced  CAFE  standards  for  1986-1988  to  26.0  mpg  and  26.5  mpg  for  1989  and  has  proposed 
26.5  mpg  for  1990.  All  the  relaxations  relied  on  analyses  conducted  under  Executive  Order 
12291,  which  is  administered  by  the  OMB. 

The  Task  Force  also  promised  in  April  1981  that  NHTSA  would  substantially  reduce  the 
semi-annual  reporting  "of  extremely  complicated  data  on  manufacturers'  progress  in  meeting 
interim  fuel  economy  standards  leading  to  the  statutory  1985  goal."  The  rationale  used  was 
that  all  manufacturers  are  now  substantially  exceeding  such  interim  goals,  making  monitoring 
"unnecessary."  Shortly  thereafter  the  fuel  economy  reporting  requirements  were  reduced. 
Predictably,  within  three  years  the  large  U.S.  manufacturers  were  exceeding  the  standard, 
resulting  in  the  agency  and  consumers  having  litUe  information  on  which  to  base  regulatory 
judgments. 


Impact  on  The  original  CAFE  rulemaking  killed  by  the  Task  Force  would  have  raised  gas  mileage 

Consumers  standards  to  at  least  40.5  mpg  by  1990  instead  of  the  26.5  mpg  under  the  Task  Force-caused 

relaxation.  As  a  result  of  the  Task  Force's  action,  gasoline  consumption  from  passenger  cars 
alone  will  be  400,000  barrels  per  day,  or  5.5  billion  barrels  more  in  1990  than  if  NHTSA's 
rulemaking  had  not  been  rescinded.  Consumption  of  this  much  additional  gasoline  results  in 
54  million  more  tons  of  carbon  dioxide  (C02)  being  emitted  into  the  atmosphere,  increasing 
the  warming  of  the  earth  due  to  the  insulating  greenhouse  effect  of  COr  Air  pollution  has 
also  worsened  due  to  the  relaxation  of  CAFE  standards.  The  increased  gasoline  use  will 
result  in  1990  in  an  additional  70,000  tons  of  reactive  hydrocarbons  nationally  per  year,  with 
1,000  tons  in  cities  such  as  New  York  and  San  Francisco. 

Before  the  Task  Force  began  to  relax  CAFE  standards,  GM  and  Ford  imported  no  small  cars, 
because  they  needed  to  manufacture  as  many  small  cars  as  possible  in  the  U.S.  to  meet  the 
27.5  mpg  CAFE.  In  1988,  with  the  lower  standards,  they  imported  well  over  500,000  small 
cars  at  a  cost  of  175,000  American  jobs. 


Final  Outcome  The  proposed  increase  to  40.5  mpg  for  CAFE  by  1990  was  rescinded;  Ihe  27.5  mpg  CAFE 

standard  was  relaxed  to  26.0  for  1986-1988  and  26.5  for  1989,  with  a  relaxation  to  26.5 
pending  for  1990. 
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1973-1974:  Arab  oil  embargo  leads  to  intense  national 
debate  on  what  to  do  about  U.S.  dependence  on 
foreign  oil. 

1975:  Congress  passes  the  Energy  Policy  and  Conserva- 
tion Act  with  a  mandatory  fuel  economy  program  to 
reduce  U.S.  vulnerability  to  foreign  events  by 
improving  vehicle  fuel  efficiency  by  100%  over  the 
1974  level  of  14  mpg  to  27.5  mpg  by  1985.  Congress 
rejects  a  Ford  Administration  proposal  to  rely  on 
market  forces  and  voluntary  efforts  of  auto  makers  to 
improve  fuel  efficiency. 

1977:  NHTSA  issues  a  stepped-up  CAFE  schedule  for 
1981-1984  models. 

1978:  First  CAFE  standards  of  18.0  mpg  take  effect 

1979:  Ford  and  GM  press  NHTSA  to  relax  standards,  but 
after  a  major  study  NHTSA  rejects  their  requests. 

January  1981:  NHTSA  proposes  increasing  post-1985 
CAFE  standard  to  40.5  mpg  by  1990. 

April  1981:  Task  Force  announces  decision  to  terminate 
rulemaking  to  increase  post-1985  CAFE  standards. 


March  1985:  NHTSA  grants  GM  and  Ford  petitions  to 
start  rulemaking  to  reduce  1986  and  later  CAFE 
standards. 

October  1985:  NHTSA  reduces  1986  CAFE  standard 
from  27.5  to  26.0  mpg,  even  though  Ford  and  GM 
cars  exceed  this  standard;  credits  earned  by  exceeding 
standards  can  be  used  to  offset  penalties  due  from  not 
meeting  earlier  standards. 

January  1986:  NHTSA  initiates  rulemaking  to  reduce 
1987-1988  CAFE  standards. 

October  1986:  Once  again,  NHTSA  reduces  the  27.5 
mpg  CAFE  standard  to  26.0  for  1987-1988. 

August  1988:  NHTSA  initiates  rulemaking  to  reduce 
1989-1990  CAFE  standards. 

October  1988:  Yet  again,  NHTSA  reduces  CAFE 

standards,  from  27.5  mpg  to  26.5  mpg  for  1989  even 
though  1989  models  are  already  rolling  off  production 
lines,  and  states  that  a  decision  on  1990  standards  is 
to  be  made  shortly. 
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TIRE  QUALITY  GRADING 


ISSUE 

Grading  of  iircs  for  quality  to  assist  consumers  make  an  informed  choice  in  purchasing  tires  is  required  by  the  1966  auto 
safety  statute. 

Significance  There  are  wide  variations  among  tires  in  terms  of  traction,  treadwear,  and  heat  resistance,  but 

the  manufacturers  will  not  reveal  this  information  unless  required  to  by  federal  law  because 
they  believe  they  sell  more  tires  based  on  brand  name  than  with  factual  information  about  lire 
performance. 


Task  Force  On  April  6, 198 1 ,  in  its  report,  "Actions  to  Help  the  U.S.  Auio  Industry,"  the  Task  Force 

Interference  states,  "NHTSA  is  conducting  an  evaluation  to  determine  whether  meaningful  consumer 

information  is  provided  by  this  complicated  grading  system,"  and  said  a  "substantial  simplifi- 
cation" would  be  proposed. 

In  its  February  9. 1981  letter  to  David  Stockman,  General  Motors  slated,  "Although  General 
Motors  could  possibly  take  steps  to  avoid  the  impact  of  the  regulations  advanced  by  this 
proposed  rule,  it  objects  in  principle.  It  could  impose  an  administrative  burden  on  tire  and 
auto  manufacturers  with  little  or  no  benefit  to  the  consumer." 

In  its  April  report  the  Task  Force  admits  the  grading  standard  could  be  abused  "by  deliberate 
under-grading  of  tires  [by  manufacturers)  to  promote  marketing  of  other  models,"  but  rather 
than  tighten  up  the  standards,  it  suggests  simplification  to  enhance  relevance,  and  to  reduce 
testing  costs,  as  well  as  "significant  reporting  and  paperwork  burdens." 

On  July  12, 1982  NHTSA  proposed  "suspension"  of  the  treadwear  grading  requirement  "to 
avoid  dissemination  of  potentially  misleading  tire  grading  information  to  consumers,  but  also 
to  minimize  the  imposition  of  unwarranted  compliance  costs  on  industry  and  consumers."  In 
early  1981  NHTSA  had  stated  that  the  treadwear  characteristic  appeared  to  be  the  most 
meaningful. 

On  February  7, 1983  NHTSA  formally  "suspended"  the  treadwear  grading  requirement. 


Impact  on  Tire  quality  is  a  critical  issue  for  highway  safety,  as  the  Firestone  500  defect  case  revealed  in 

Consumers  1978.  At  least  41  people  were  killed  and  65  were  seriously  injured  because  the  treadwear 

defectively  separated  from  the  tire.  While  precise  savings  cannot  be  assigned  to  grading 
requirements,  they  arc  designed  to  assist  consumers  to  buy  better  and  safer  tires,  an  impos- 
sible task  without  independent  grading  standards. 


Final  Outcome  On  August  1 7,  i983  Public  Citizen  petitioned  the  Court  of  Appeals  to  find  NHTSA  acted  im- 

properly, because  "suspension"  eliminated  the  most  important  part  of  the  standard  and 
because  it  ignored  simple  ways  to  improve  test  methods  for  less  variability.  On  April  24, 1984 
the  D.C.  Circuit  Court  of  Appeals  overruled  the  suspension  as  arbitrary,  and  concluded,  "It  is 
hard  to  imagine  a  more  sorry  performance  of  a  Congressional  mandate..." 

On  September  27, 1984  the  Court  found  NHTSA  in  violation  of  its  April  mandate  and  ordered 
it  to  reinstate  the  treadwear  requirements  "forthwith."  NHTSA  finally  issued  a  final  rule  for 
implementation  on  December  19,  1984  with  the  rule  effective  on  various  dates  in  1985. 
NHTSA  is  still  considering  changes  in  test  procedures  to  ensure  that  lire  grades  provide 
consumers  with  more  accurate  information,  but  has  yet  to  make  any  proposal.  The  govern- 
ment's 1988  regulatory  calendar  lists  December  as  the  target  date  for  proposal  issuance. 
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September  1966:  Enactment  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  1966  (signed  into  law  by 
President  Lyndon  Johnson).  Section  203  reads:  "In 
order  to  assist  the  consumer  to  make  an  informed 
choice  in  the  purchase  of  motor  vehicle  tires,  within 
two  years  after  enactment.. ..the  Secretary  shall 
publish....a  uniform  quality  grading  system  for  motor 
vehicle  tires."  The  committee  report  found  a  direct 
relationship  to  safety. 

May  1968:  NHTS  A  announces  it  is  considering  rulemak- 
ing on  tire  quality  grading. 

1971:  NHTSA  proposes  and  then  withdraws  grading 
standard  for  traction  and  treadwear. 

March  1973:  NHTSA  published  a  revised  proposal  with 
traction  and  treadwear.  NHTSA  found  on  the  basis  of 
public  comments  that  "consumers  arc  most  interested 
in  cvalutions  of  tread  life,  traction  and  high  speed 
performance." 

1974:  The  grading  standard  is  published  in  final  form  in 
January,  then  revoked  in  May.  Public  Citizen  sues 
NHTSA  to  require  issuance  of  tire  grading  system 
standard,  after  which  NHTSA  proposes  a  revised 
grading  system  in  compliance  with  the  court  order. 

1975:  In  January,  NHTSA  publishes  another  proposal  for 
tire  quality  grading.  In  May,  the  D.C.  Circuit  Court  of 
Appeals  in  the  Public  Citizen  case  requires  issuance 
of  the  standard,  and  NHTSA  reinstates  the  grading 
system.  B.F.  Goodrich  and  other  tire  companies  sue  to 
overturn  the  standard. 

1976:  Court  of  Appeals  for  6th  Circuit  upholds  me 
standard  with  minor  exceptions. 


February  1977:  Pursuant  to  court  order  NHTSA  sets 
effective  dates  for  bias  ply  and  bias  belted  tires.  It 
excludes  radials  because  of  a  newly  discovered 
problem. 

1978:  NHTSA  revises  and  reissues  regulations  excluding 
radial  tires  from  trcadwarc  requirements  temporarily. 
Again,  B.F.  Goodrich  and  other  tire  companies 
challenge  the  revised  standard.  But  the  6th  Circuit 
Court  of  Appeals  upholds  the  validity  of  the  tire 
quality  grading  standard  and  rejects  industry  argu- 
ments. 

February  1981:  Letter  from  General  Motors  to  David 
Stockman  conveys  industry  objections  to  the  stan- 
dard. 

April  1981:  Task  Force  report  on  "Actions  to  Help  the 
U.S.  Auto  Industry"  states  a  revision  of  the  grading 
system  will  be  proposed. 

July  1982:  NHTSA  proposes  "suspension"  of  treadwear 
grading  requirement. 

August  1983:  Public  Citizen  sues  NHTSA  for  improperly 
suspending  the  grading  requirement 

April  1984:  D.C.  Circuit  Court  of  Appeals  overrules  the 
suspension  as  arbitrary  and  capricious. 

September  1984:  The  Court  found  NHTSA  in  violation 
of  its  April  mandate  for  its  "dilatory  schedule." 

December  1984:  NHTSA  issues  final  rule  to  be  effective 
between  April  and  September  1985. 


Risking  America  s  Safety  39 


438 


LEAD  IN  GASOLINE 


ISSUE 

Lead  is  extremely  toxic  to  small  children.  It  can  have  a  devastating  effect  on  the  central  nervous  system, 
causing  learning  and  emotional  disabilities  at  low  levels,  and  resulting  in  death  at  higher  levels.  Lead  in 
gasoline  is  responsible  for  90  percent  of  the  lead  in  air.  In  addition,  lead  particles  fall  from  the  atmosphere 
and  cling  to  dirt  and  grass.  Lead  is  not  a  necessary  ingredient  in  gasoline,  and  cannot  be  used  in  cars  with 
catalytic  converters. 


Significance  In  the  mid-70*s,  the  EPA  undertook  a  regulatory  program  to  reduce  the  amount  of  lead  in 

gasoline  by  setting  a  limit  on  the  amount  of  permissible  lead  in  gasoline  through  a  phasedown 
schedule.  The  phasedown  for  large  refiners  was  put  into  effect  immediately.  The  phasedown 
for  small  refiners  —  including  those  that  refine  up  to  50,000  barrels  of  gasoline  a  day  --  was 
to  become  effective  in  October  1982. 

The  EPA's  program  was  clearly  working:  between  1976  and  1980,  the  amount  of  lead  in 
gasoline  was  cut  in  half.  At  the  same  time,  lead  levels  in  the  bloodstreams  of  children, 
measured  across  the  country,  were  reduced  by  over  a  third.  There  was  no  question  that  the 
EPA's  phasedown  program  was  responsible  for  this  dramatic  reduction. 


Task  Force  After  being  asked  by  refiners  to  eliminate  the  program  to  reduce  lead,  on  the  ground  that  it 

Interference  was  too  costly,  George  Bush  announced  in  August  1981  that  the  regulations  would  be 

reconsidered.  He  called  for  "quick  relief  for  small  refiners  and  possibly  "relaxing  or 
rescinding  the  entire  lead  phasedown  rule."  OMB  officials  then  exerted  "tremendous  pres- 
sure" on  the  EPA  to  abolish  the  regulations  and  to  increase  the  amount  of  lead  small  refiners 
could  use  in  gasoline.  Anne  Gorsuch  verbally  granted  a  waiver  from  existing  requirements  to 
a  small  refiner,  Thriftway,  and  in  February  1982  proposed  an  indefinite  suspension  for  all 
small  refiners  and  possible  repeal  for  large  refiners. 


Impact  on  Lead  is  a  major  health  hazard  especially  to  children  living  in  inner  cities.  According  to  one 

Health  and  Safety         expert,  the  amount  of  lead  in  just  one  gallon  of  leaded  gasoline  --  0.5  grams  --  would  be 
enough  to  kill  a  child  if  it  were  ingested.  It  is  undisputed  that  the  lead  levels  in  childrcns' 
bloodstreams  were  drastically  reduced  as  a  result  of  the  EPA's  lead  phasedown  regulations 
during  1976  -  80.  Therefore,  if  the  Task  Force  had  been  successful  in  eliminating  the 
phasedown,  the  lead  levels  in  children  would  have  increased,  and  hundreds  of  thousands  of 
children  would  have  suffered  serious  health  effects,  including  damage  to  their  nervous 
systems.  An  unknown  number  of  those  children  would  have  died  from  the  lead  exposure. 


Final  Outcome  As  a  result  of  tremendous  pressure  from  Congress,  the  press,  and  the  general  public.  OMB 

reversed  itself  in  October  1982  and  allowed  the  EPA  to  go  forward  with  the  lead  phasedown. 
In  August  1983,  in  a  reversal,  the  Bush  Task  Force  look  credit  for  "accelerating  the  removal 
of  lead  from  gasoline." 
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1976-1980:  EPA's  program  to  reduce  lead  in  gasoline  is 
successful:  the  amount  of  lead  used  in  gasoline  is  cut 
in  half.  At  the  same  time,  levels  of  lead  in  the 
bloodstreams  of  children,  measured  across  the 
country,  arc  reduced  by  over  a  third. 

May  1981  •  March  1982:  In  response  to  George  Bush's 
solicitation  to  industry  of  lists  of  regulations  that 
should  be  revised,  gas  refiners  ask  for  relief  from  the 
lead  phascdown  regulations.  Subsequently,  officials 
at  EPA  and  OMB  hold  46  private  meetings  with  large 
and  small  gasoline  refiners. 

August  11, 1981:  George  Bush  announces  that  the  Task 
Force  has  ordered  review  of  EPA's  lead-in-gasoline 
regulations,  calling  for"quick  relief  for  small  refiners 
and  possibly  "relaxing  or  rescinding  the  entire  lead 
phasedown  rule."  (The  regulations  had  specified  two 
phascdown  schedules:  one  for  large  refiners,  which 
had  already  passed,  and  second  for  small  refiners, 
which  was  to  take  effect  on  October  1 , 1982.) 

December  11, 1981:  EPA  Administrator  Anne  Gorsuch 
meets  with  officials  from  Thriftway,  a  small  refiner  in 
New  Mexico  seeking  an  exemption  from  the 
phascdown  regulation.  According  to  later  sworn 
testimony  from  a  lawyer  for  Thriftway  before  a 
Congressional  Committee,  Gorsuch  verbally  grants 
the  waiver,  reasoning  that  "EPA's  phascdown 
regulations  would  probably  be  revised  or  perhaps 
even  abolished  during  the  course  of  upcoming  rule 
making,  in  accordance  with  Vice  President  Bush's 
expressed  intentions." 

Fall-Winter  1981:  According  to  later  Congressional  tes- 
timony from  John  Daniels,  Anne  Gorsuch's  chief  of 
staff,  OMB  officials  placed  "tremendous  pressure"  on 


the  EPA  to  abolish  the  lead  phasedown,  allowing 
small  refiners  to  increase  the  amount  of  lead  in  the 
gasoline  they  produce. 

February  1982:  Bowing  to  OMB  pressure.  EPA  formally 
announces  in  a  Federal  Register  notice  a  proposed 
indefinite  suspension  of  the  deadline  for  small 
refiners  and  consideration  of  relaxing  or  repealing  the 
lead  rule  for  large  oil  refiners  as  well. 

April  1982:  In  a  memo  to  the  White  House,  Gorsuch 
admits  that  "there  is  strong  medical  evidence  that  lead 
in  gasoline  is  an  important  contributor  to  lead  levels 
in  children,  and  that  changes  in  gasoline  lead  levels 
may  increase  the  number  of  children  who  have  unsafe 
blood  lead  levels." 

August,  1982:  A  Bush  Task  Force  report  states  that  the 
lead  regulations  are  targeted  for  revision  because  they 
"create  costly  inefficiencies  in  gasoline  refining 
markets." 

August  3, 1982:  Gorsuch  reports  to  the  White  House  that 
under  the  proposed  revisions  to  the  regulations,  small 
refiners  will  be  permitted  to  have  a  "higher  lead  level 
in  their  gasoline  and  as  a  result  will  not  have  to  incur 
costs  for  the  equipment  which  raises  octane  levels 
without  lead." 

October,  1982:  After  a  tremendous  public  and  Congres- 
sional outcry,  the  Administration  announces  a  new 
lead  phasedown  regulation  one  week  before  the  mid- 
term Congressional  elections.  Under  the  regulations, 
the  permissible  lead  level  is  increased  from  0.5  grams 
to  1.1  grams,  but  averaging  of  lead  and  unleaded 
gasoline  to  satisfy  the  restriction  is  no  longer  allowed. 
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ASBESTOS 


ISSUE 

Asbestos  is  a  proven  human  carcinogen  that  causes  lung  cancer,  mesothelioma  (a  cancer  of  the  chest  and 
abdominal  lining),  asbestos!  s  (a  serious  lung  disease),  and  other  diseases.  There  is  no  recognized  safe 
threshold  level  of  exposure,  and  the  substance  is  used  in  hundreds  of  consumer  products.  It  is  also  a  serious 
hazard  in  occupational  settings  such  as  mining,  fiber  processing,  and  asbestos  installation.  As  the  EPA  itself 
told  a  Congressional  Committee  in  1984,  exposure  can  be  greatly  reduced  by  eliminating  many  asbestos 
products  and  replacing  them  with  readily  available,  competively-priced  substitutes. 


Significance 


Asbestos  fibers  are  released  during  the  manufacture,  processing,  use,  and  disposal  of  asbestos 
products.  They  are  colorless,  odorless,  often  invisible,  and  indestructible,  and  can  be  carried 
on  clothes  and  other  materials  and  are  also  transported  through  the  air.  Persons  are  exposed 
not  only  at  the  time  and  place  of  release  of  asbestos  fibers,  but  long  after  the  release  has 
occurred  and  far  from  the  initial  exposure  site.  In  1984  alone,  about  240,000  metric  tons  of 
asbestos  were  used  in  this  country. 


In  1976  Congress  enacted  the  Toxic  Substances  Control  Act  (TSCA)  to  give  the  Environ- 
mental Protection  Agency  (EPA)  the  authority  to  ban  toxic  substances  that  are  found  in 
products  or  environments  typically  regulated  by  other  agencies,  such  as  the  Consumer  Product 
Safety  Commission  (CPSC)  and  the  Occupational  Safety  and  Health  Administration  (OSHA), 
where  the  EPA  determines  that  regulation  by  such  agencies  cannot  prevent  or  reduce  the 
chemical  risk  to  a  sufficient  extent  One  of  the  principal  substances  that  Congress  targeted  for 
control  was  asbestos. 


Task  Force 
Interference 


Since  1984,  at  the  request  of  the  industries  that  make  and  use  asbestos  products,  OMB  has 
delayed  EPA's  issuance  of  a  rule  that  would  phase  out  the  use  of  asbestos  products.  In 
concluding  that  the  benefits  of  EPA's  asbestos  rule  did  not  outweigh  its  costs  OMB  decided 
that  a  life  lost  to  cancer  is  worth  only  $208,000  ~  a  calculation  that  one  Congressional 
Committee  found  "morally  repugnant." 


Impact  on  According  to  the  EPA,  between  3,300  to  12,000  cancer  cases  occur  each  year  in  the  United 

Health  and  Safety         States  as  a  result  of  past  exposure  to  asbestos;  almost  all  of  these  cancer  cases  are  fatal.  In 
addition,  tens  of  thousands  of  people  suffer  from  asbestosis,  and  other  asbestos  caused 
illnesses.  Therefore,  because  of  the  delay  caused  by  OMB's  interference  with  EPA's  issuance 
of  an  asbestos  rule,  millions  of  Americans  were  unnecessarily  exposed  to  asbestos,  and  an 
unknown  number  of  those  people  will  die  from  lung  cancer,  mesotheliomas,  other  asbestos- 
related  cancers,  and  asbestosis.  In  addition,  an  untold  number  of  the  exposed  population  will 
suffer  from  severe  respiratory  illnesses. 


Final  Outcome 


In  January  1986,  the  EPA  finally  issued  a  proposed  asbestos  rule,  but  a  final  rule  has  not  yet 
been  submitted  to  OMB  for  its  approval. 
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1976:  Congress  enacts  the  Toxic  Substances  Control  Act, 
authorizing  EPA  to  ban  toxic  substances,  including  as- 
bestos, when  regulation  by  other  agencies  is  inade- 
quate to  protect  the  public. 

1979:  EPA  proposes  issuing  a  scries  of  rules  to  prohibit 
the  manufacture,  processing,  and  use  of  certain 
asbestos-containing  products,  and  to  limit  the  annual 
amount  of  asbestos  produced  and  imported  in  the 
United  States. 

1981  -  1983:  During  the  tenure  of  EPA  Administrator 
Anne  Gorsuch,  the  EPA's  progress  on  the  asbestos 
rule  falters  while  the  agency  pursues  "voluntary" 
action  from  representatives  of  the  affected  industries. 

1983  -  1984:  Several  EPA  officials  conclude  that  the 
regulatory  authority  of  OS  HA  and  the  Consumer 
Product  Safety  Commission  is  inadequate  to  protect 
workers,  consumers,  and  the  general  public  from  the 
risks  of  asbestos-caused  cancer  and  other  diseases. 

May  -  August  1984:  EPA  proposes  regulation  prohibit- 
ing the  manufacture,  processing,  and  selling  of 
asbestos  in  cement  piping  and  rulings,  roofing  and 
flooring  felts,  and  floor  tile.  The  agency  concludes 
that  these  products  expose  the  public  to  a  known 
human  carcinogen,  they  represent  a  significant 
proportion  of  all  asbestos  consumed  in  the  U.S.,  and 
they  can  be  replaced  by  readily  available,  compc- 
tivcly-priccd  substitutes. 

In  addition,  EPA  issues  a  proposal  to  phase  down 
remaining  asbestos  production  and  importation  over  a 
ten-year  period,  and  to  ban  the  manufacture,  importa- 
tion, processing,  and  sale  of  asbestos  clothing. 

May  1984  -  October  1985:  OMB  has  numerous  secret 
contacts  with  industry  rcpa\scntatives  opposed  to 
EPA's  asbestos  rules. 


August  -  October  1984:  OMB  refuses  to  approve  EPA's 
decision  to  issue  the  abscstos  regulations,  and  takes 
the  position  that  the  benefits  do  not  exceed  the  costs. 
In  calculating  the  benefits.  OMB  assigns  a  million 
dollar  value  to  every  life  saved,  but  "discounts"  this 
amount  on  the  theory  that  since  death  from  asbestos- 
causcd  cancer  occurs  long  after  the  initial  exposure  to 
asbestos,  each  life  saved  is  only  worth  a  fraction  of  its 
present  worth.  Under  OMB's  calculations,  avoidance 
of  a  cancer  death  40  years  in  the  future  is  presently 
worth  approximately  $208,000. 

February  1985:  EPA  announces  that  it  has  decided  to 
drop  its  regulation  of  asbestos  and  to  refer  the  matter 
to  OS  HA  and  CPSC.  A  House  of  Representatives 
Congressional  Oversight  Committee  initiates  a  formal 
investigation. 

March  1985:  In  the  face  of  the  Congressional  investiga- 
tion, the  EPA  announces  its  intention  to  reconsider  its 
decision,  and  the  EPA's  General  Counsel  subse- 
quently concludes  that  EPA  may  go  forward  with  an 
asbestos  rule  without  deferring  to  OSHA  and  CPSC. 

In  response,  OMB  official  Robert  Bedell  semis  a 
letter  to  EPA  officials  directing  them  to  refer  the  as- 
bestos matter  to  OSHA  and  CPSC. 

October  1985:  The  House  Oversight  Committee  con- 
cludes that  OMB  has  unlawfully  interfered  with  the 
asbestos  rule  and  that  its  "concept  of  discounting 
human  life  is  morally  repugnant." 

Junuary  1986:  EPA  issues  a  proposed  rule  to  prohibit  the 
manufacture,  importation,  and  processing  of  asbestos 
in  certain  products  and  to  phase  out  the  use  of  asbestos 
in  all  otitcr  products  over  ten  years. 

September  1988:  EPA's  proposed  asbestos  regulation  is 
still  pending  and  a  final  rule  must  still  Iv  approved  by 
OMB. 
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DUMPING  TOXIC  CHEMICALS  IN  SEWERS 


ISSUE 

One  of  the  single  largest  sources  of  pollution  in  our  rivers,  lakes  and  harbors  are  toxic  industrial  chemicals 
dumped  into  sewers  by  factories  across  the  country.  Since  few  municipal  waste  water  treatment  plants  have 
the  capacity  to  remove  these  substances,  they  can  ultimately  end  up  in  the  water  we  drink. 


Significance  Congress  passed  the  Clean  Water  Act  to  ensure  that  industrial  factories  "pretreat"  their  waste 

a  to  remove  toxic  chemicals  before  releasing  the  waste  into  local  sewer  systems.  The  amounts 

of  toxic  chemicals  that  are  dumped  into  the  public  water  system  are  staggering:  in  1982 
fj,.?i         alone,  56  million  pounds  of  toxic  metals  and  190  million  pounds  of  toxic  inorganics  were 
dumped  unto  sewers  across  the  country. 


Task  Force  After  receiving  from  private  industry  lists  of  regulations  they  wanted  repealed.  Vice  President 

Interference  Bush  immediately  responded  by  directing  the  Environmental  Protection  Agency  to  suspend 

certain  pretreatment  regulations  in  the  spring  of  1981,  pending  "review"  by  die  Task  Force. 
The  suspension  was  eventually  declared  unlawful  by  a  U.S.  Court  of  Appeals.  The  Chemical 
Manufacturers  Association  -  which  strongly  opposed  the  pretreatment  regulations  --  had  been 
a  client  of  C.  Boydcn  Gray,  counsel  to  both  the  Vice  President  and  the  Task  Force. 


Impact  on  If  die  Court  of  Appeals  had  not  ordered  the  retroactive  reinstatement  of  the  pretreatment 

Health  and  Safety         regulations,  millions  of  pounds  of  toxic  chemicals  would  have  continued  to  be  dumped  into 
the  sewage  system,  including: 

0  cadmium,  which  causes  kidney  damage  and  chronic  respiratory  problems; 

0  lead,  which  damages  the  nervous  system,  especially  in  children; 

0  mercury,  which  causes  brain  damage  and  loss  of  hearing  and  vision; 

0  phenols,  which  arc  suspected  carcinogens; 

0  phthalatc  esters,  which  may  cause  birth  defects. 


Final  Outcome  The  EPA  was  ordered  to  reinstate  the  pretreatment  regulations  in  July  1982  by  a  U.S.  Court  of 

Appeals  as  a  result  of  a  lawsuit  brought  by  the  Natural  Resources  Defense  Council.  As  a 
result,  the  regulations  took  effect  as  originally  scheduled. 
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1972:  Congress  passes  the  Clean  Water  Act  which  requires 
the  Administrator  of  the  Environmental  Protection 
Agency  (EPA)  to  promulgate  regulations  requiring 
industries  to  prctrcat  waste  by  removing  toxic  pollutants 
before  discharging  the  waste  in  publicly  owned  treat- 
ment works. 

1978:  EPA  publishes  general  prctrcatment  regulations,  re- 
quiring companies  to  remove  toxic  chemicals  such  as 
lead,  mercury,  chromium  and  cadmium  from  the  waste 
water  they  dump  into  municipal  sewer  systems. 

January  198 1 :  EPA  issues  amendments  to  its  prctrcatment 
regulations  and  schedules  the  amendments  to  go  into 
effect  in  March  1981.  One  of  the  amendments  would 
require  special  measures  to  be  taken  by  integrated 
electroplating  facilities,  i.e.,  industries  such  as  the  auto 
industry,  that  combine  highly  toxic  wastes  from  metal 
electroplating  operations,  including  cyanide,  cadmium, 
and  lead,  with  other  wastes.  Some  of  the  largest  inte- 
grated electroplating  facilities  arc  operated  by  General 
Motors  and  Ford.  The  special  requirements  were  to  be 
implemented  three  years  from  the  date  the  amendments 
became  effective. 


March  1981:  In  response  to  George  Bush's  request  for  lists 
of  regulations  that  industry  wants  repealed  or  relaxed, 
the  Chemical  Manufaciucrs  Association,  which  had 
previously  been  a  client  of  C.  Boydcn  Gray  -  counsel  to 
the  Vice  President  and  the  Task  Force  -  identifies  the 
prctrcatment  regulations,  as  docs  the  auto  industry. 
George  Bush  subsequently  announces  that  the  EPA's 
prctrcatment  amendments,  including  those  covering 
integrated  electroplating  facilities,  will  be  suspended, 
and  the  EPA  formally  announces  the  indefinite  post- 
ponement of  the  amendments  "pursuant  to  Executive 
Order  12291." 

June  1981:  The  Natural  Resources  Defense  Council  brings 
a  lawsuit  challenging  the  indefinite  suspension  of  the 
prctrcauncnt  regulations. 

July  1982:  The  United  States  Court  of  Appeals  for  the  Third 
Circuit  rules  that  the  EPA  has  acted  unlawfully  in 
postponing  the  regulations,  and  it  orders  their  immedi- 
ate reinstatement.  As  a  result,  the  prctrcaimcnt  require- 
ments for  the  integrated  electroplating  facilities  were 
permitted  to  Like  effect  as  originally  scheduled. 
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CRUSHED  BONE  IN  MEAT 


ISSUE 

Since  1976,  the  meat  industry  has  increased  its  use  of  a  substance  made  from  crushed  bone  as  an  ingredient 
in  processed  meat  such  as  hot  dogs  and  bologna.  These  products  are  not  only  inferior  in  quality  to  competi- 
tive brands  that  contain  more  meat,  but  they  also  pose  health«problems  for  certain  segments  of  the  population 
which  must  avoid  the  additional  lead  and  cholesterol  that  is  added  to  the  product  with  the  inclusion  of  bone. 


Significance  The  Federal  Meat  Inspection  Act  prohibits  the  sale  of  any  processed  meat  product  "if  its 

labeling  is  false  or  misleading  in  any  particular,"  or  if  "any  inferiority  has  been  concealed  in 
any  manner."  In  1976,  the  Department  of  Agriculture  permitted  the  meat  industry  to  begin 
using  a  substance  in  processed  meat  that  was  made  from  the  pulverized  bones  of  animals. 
That  decision  was  declared  unlawful  by  a  federal  court  on  the  grounds  that  the  agency  had  not 
determined  whether  the  substance  was  harmful,  and  because  it  had  not  allowed  the  public  an 
opportunity  to  comment  on  the  matter. 

In  1978,  after  determining  that  the  substance  would  be  safe  if  it  were  limited  to  20  percent  of 
the  finished  meat  product,  the  USDA  issued  regulations  allowing  such  use,  but  requiring  the 
meat  industry  to  label  those  products  to  disclose  to  consumers  that  they  contained  the  sub- 
stance and  particularly  to  disclose  the  presence  of  bone.  In  1979,  the  meat  industry  petitioned 
the  USDA  to  delete  the  labeling  requirements,  arguing  that  consumers  would  not  purchase 
meat  products  with  such  "negative  labeling."  The  USDA  denied  the  petition  on  the  ground 
that  the  required  labeling  "provides  information  necessary  for  an  informed  choice." 


Task  Force  In  response  to  Bush's  solicitation  of  regulations  industry  would  like  to  see  eliminated,  the 

Interference  meat  industry  requested  "regulatory  relief  from  the  labeling  requirements  for  processed 

meats.  By  July  31, 1981,  the  USDA  --  at  the  request  of  the  Task  Force  -  had  proposed 
eliminating  the  requirement  that  manufacturers  disclose  in  the  labels  of  processed  meat  that 
the  product  contains  a  substance  made  from  crushed  bone  along  with  a  disclosure  of  the 
percentage  of  bone.  The  regulations  became  final  in  June  1982. 


Impact  on  As  a  result  of  the  change  in  the  labeling  requirements  for  processed  meat,  consumers  are 

Consumers  unwittingly  purchasing  products  that  contain  up  to  20  percent  of  a  substance  made  from 

crushed  bone  and  bone  marrow.  For  most  consumers  this  means  that  they  are  paying  money 
for  an  inferior  meat  product  that  they  might  otherwise  not  purchase.  For  some  segments  of 
the  population,  including  children,  pregnant  women,  and  the  elderly,  the  impact  may  be  more 
substantial,  since  the  bone  added  to  the  product  brings  with  it  added  lead  which  the  FDA  has 
warned  should  be  avoided  by  such  individuals.  In  addition,  meat  products  containing  the 
crushed  bone  substance  also  have  greatly  increased  levels  of  cholesterol,  which  is  a  particular 
problem  for  people  who  must  restrict  their  cholesterol  intake. 


Final  Outcome  In  1982  several  consumer  groups  sued  the  USDA  over  the  labeling  regulations.  In  an  opinion 

wriuen  by  Reagan  appointee  Judge  Antonin  Scalia  (subsequently  appointed  as  a  Justice  to  the 
Supreme  Court),  the  U.S.  Court  of  Appeals  upheld  the  regulations,  stating  that  "this  is  an  area 
in  which  courts  must  give  great  deference  to  the  Secretary's  judgment."  In  September  1988, 
USDA  proposed  further  weakening  the  labeling  regulations  in  response  to  a  request  from  the 
American  Meat  Institute. 
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CHRONOLOGY 


April  1976:  Earl  Bute,  Secretary  of  the  Department  of 
Agriculture  (USDA)  under  President  Gerald  Ford, 
gives  the  meat  industry  permission  to  include  in 
processed  meats  a  substance  made  from  crushed  bone 
(called  "mechanically  deboned  meat"). 

September  1976:  In  response  to  a  lawsuit  brought  by 
consumer  groups,  a  federal  judge  reverses  the 
Secretary's  decision  on  the  ground  that  the  agency  has 
not  adequately  determined  whether  the  substance  is 
safe  and  because  the  agency  failed  to  provide  the 
public  with  an  opportunity  to  comment  on  the  matter. 

1976  - 1978:  As  a  result  of  the  court's  decision,  the 

USDA  does  not  allow  the  use  of  crushed  bone  in  meat 
products. 

1978:  Having  completed  its  safety  analysis  and  after 
conducting  an  extensive  rulemaking  proceeding,  the 
USDA  issues  new  regulations.  Finding  that  the  name 
mechanically  deboned  meat  "would  be  false  or 
misleading  to  consumers  in  that  the  term  'deboned' 
would  incorrectly  represent  that  the  product  does  not 
contain  bone  or  bone  marrow  and  the  term  'meat* 
would  incorrectly  represent  that  the  product  consists 
solely  of  'meat',"  the  USDA  renames  the  crushed 
;     bone  substance  "mechanically  separated  meat 

product,"  and  limits  its  use  to  no  more  than  20  percent 
of  the  meat  portion  of  the  product  It  also  requires 
that  its  presence  be  disclosed  in  the  labels  of  the 
product,  and  that  the  label  also  disclose  the  percent- 
age of  bone  that  is  present. 

April  1979:  The  Pacific  Coast  Meat  Association  (PCMA) 
-  a  trade  association  of  meat  packing  and  processing 
companies  -  petitions  the  USDA  to  amend  its 
regulations  on  the  ground  that  the  "negative  labeling" 
effectively  precludes  the  meat  industry  from  selling 
certain  meat  products  because  consumers  will  not 
purchase  products  that  they  knew  contain  "mechani- 
cally separated  beef  product"  and  "bone." 

May  1979:  The  USDA  denies  the  meat  industry's 

petition,  noting  that  a  substantial  majority  of  consum- 
ers "were  against  even  allowing  the  product  in 
commerce,"  and  concluding  that  "the  current  label 
provides  information  necessary  for  an  informed 
choice." 


February  1981:  The  PCMA,  joined  by  the  American 
Meat  Institute  —  a  national  association  of  meat 
packing  and  processing  companies  --  submits  another 
petition  to  USDA,  again  asserting  that  the  industry  is 
effectively  precluded  from  marketing  the  crushed 
bone  substance  because  consumers  will  not  buy  meat 
products  labeled  in  accordance  with  the  labeling 
requirements. 

March  1981:  George  Bush  asks  industries  to  send  him 
lists  of  regulations  that  they  would  like  to  see  re- 
pealed or  changed. 

June  1981:  The  meat  labeling  regulations  are  listed 
among  the  regulations  being  reconsidered  at  the 
request  of  the  Task  Force  on  Regulatory  Relief. 

July  31, 1981:  USDA  issues  final  regulations  adopting 
virtually  all  of  the  labeling  changes  requested  by 
industry,  including  the  requirement  that  the  label  need 
not  disclose  the  presence  of  the  crushed  bone  sub- 
stance or  the  percentage  of  bone  on  the  front  of  the 
package.  Instead  of  the  bone  disclosure,  the  industry 
is  permitted  to  state  in  the  nutrient  labeling  that  the 
product  contains  added  "calcium." 

July  30, 1982:  A  coalition  of  consumer  gToups  challenge 
the  labeling  revisions.  In  a  decision  by  the  U.S.  Court 
of  Appeals  (authored  by  Reagan-appointee  Judge 
Antonin  Scalia  and  joined  by  Judges  Robert  Bork  and 
Malcolm  Wilkey)  the  regulations  are  upheld  on  the 
ground  that  "this  is  an  area  in  which  courts  must  give 
great  deference  to  the  Secretary's  judgments." 

July  1988:  Stating  that  consumers  still  will  not  purchase 
products  containing  the  crushed  bone  substance  (now 
called  "mechanically  separated  meat")  the  American 
Meat  Institute  petitions  USDA  to  change  the  labeling 
requirements  to  eliminate  any  mention  of  the  sub- 
stance in  the  list  of  ingredients  where  it  constitutes  up 
to  10  percent  of  the  meat  in  the  product. 

September  1988:  USDA  proposes  changing  the  labeling 
requirements  in  accordance  with  the  suggestions 
made  by  the  meat  industry. 
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CUTTING  BACK  HEALTH  AND  SAFETY  STATUTES 


In  its  attempts  to  dismantle  many  health  and  safety 
regulations,  the  Bush  Task  Force  on  Regulatory  Relief  ran 
into  a  formidable  impediment:  the  laws  passed  by  the 
Congress  of  the  United  States.  Many  of  those  laws  direct 
an  agency  to  take  a  certain  measure  to  protect  the  public's 
health,  spell  out  the  criteria  to  be  applied,  leave  the  agency 
very  little  discretion  in  making  regulatory  decisions,  or  set 
a  specific  deadline  for  completion  of  such  action. 

George  Bush  determined  that  to  accomplish  the  Reagan/ 
Bush  deregulation  goals  to  the  fullest  extent,  the  Admini- 
stration would  have  to  convince  Congress  to  repeal  or 
change  many  of  these  laws.  Thus,  in  his  first  statement  as 
Chairman  of  the  Task  Force,  on  January  22, 1981,  Bush 
stated  that  his  mission  included  the  responsibility  to 
"oversee  the  development  of  legislative  proposals  in 
response  to  Congressional  timetables  (e.g.,  the  Clean  Air 
Act  amendments  expire  this  year),  and,  more  importantly, 
to  codify  the  President's  views  on  the  appropriate  role  and 
objectives  of  regulatory  agencies." 

Indeed,  in  his  talk  to  the  Congress  on  February  18, 
1981,  on  "America's  New  Beginning,"  President  Reagan 
lamented  that  "not  all  of  our  regulatory  problems  can  be 
resolved  satisfactorily  through  more  effective  regulatory 
management  and  decisionmaking."  Therefore,  he  prom- 
ised the  Administration  "will  examine  all  legislation  that 
serves  as  the  foundation  for  major  regulatory  programs." 
Four  month  later,  George  Bush  announced  that,  "the  Task 
Force  and  its  staff  are  working  actively  with  those  in 
Congress  to  achieve  legislative  change  in  the  regulatory 
area."  I 
/ 

This  effort  to  cut  back  regulatory  statutes  was  vigorous, 
particularly  in  the  early  Rejigan/Bush  years,  but  it  was  not 
successful.  The  attempts  to  rescind  the  car  emissions 
standards  under  the  Clean  Air  Act  finally  backfired  as  the 
Congress  learned  about  the  conflicts  of  interest  and 
unprofessional  conduct  of  Anne  Gorsuch  and  Rita  Lavelle 
at  EPA.  The  Consumer  Product  Safety  Act  was  damaged  - 
-  but  the  agency  was  not  abolished  as  David  Stockman 
originally  proposed.  Likewise,  Congress  refused  to  amend 
the  food  safety  laws  administered  by  the  Food  and  Drug 
Administration,  rejecting  Administration  proposals  to 
eliminate  the  Delaney  Clause  ~  which  outlaws  known 
carcinogens  in  the  food  supply.  The  Superfund  law  was 
reauthorized  over  the  Administration's  objections  and 
made  even  stronger  in  some  respects,  as  was  the  Clean 
Water  Act  which  Congress  enacted  over  the  President's 
veto. 

Just  as  important,  the  Task  Force's  major  legislative 


effort  to  codify  the  executive  orders  under  which  it 
operated  and  to  permit  even  more  intrusion  into  the  regu- 
latory process  by  the  White  House  and  OMB  was  unsuc- 
cessful. The  so-called  Regulatory  Reform  Act  was 
defeated  after  a  four-year  battle,  when  a  number  of  House 
committee  chairmen,  who  oversee  the  regulatory  agencies, 
recognized  this  end-run  attempt  to  amend  dozens  of  health 
and  safety  laws.  They  strongly  opposed  giving  the 
decision-making  authority  of  the  expert  government 
agencies  to  the  political  operatives  in  the  White  House. 


CLEAN  AIR  ACT 

Congress  enacted  the  Clean  Air  Act  in  1970,  requiring 
the  EPA  to  establish  safe  concentrations  for  seven  major 
pollutants  designed  to  protect  both  the  public  health  and 
environment  from  these  airborne  hazards.  Passage  of  the 
Act  was  prompted  by  a  growing  body  of  evidence 
suggesting  that  the  lack  of  adequate  pollution  controls  was 
contributing  to  incidences  of  respiratory  infections,  lung 
cancer,  and  heart  disease.  The  American  Lung  Associa- 
tion now  estimates  that  as  much  as  $40  billion  each  year  is 
spent  on  health  care  as  a  result  of  exposure  to  just  a  few 
air  pollutants.  The  Congressional  Research  Service  has 
estimated  that  air  pollution  damage  to  property  and  crops 
approaches  $5  billion  annually. 

When  the  Clean  Air  Act  was  up  for  reauthorization  in 
1982,  the  President's  Task  Force,  led  by  Vice  President 
Bush,  lobbied  Congress  to  pass  a  much  weaker  version  of 
the  statute,  which  would  have  amounted  to  a  virtual  repeal 
of  the  Clean  Air  Act  Among  the  most  troubling  provi- 
sions of  H.R.  5252,  the  Administration-supported  bill, 
were  measures  that  would  have: 

0  doubled  the  allowable  carbon  monoxide  and 
nitrogen  oxide  emissions  for  new  automo- 
biles; 

0  limited  the  EPA's  ability  to  enforce  emis- 
sion standards  on  new  automobiles  by 
removing  EPA's  authority  to  tighten  the 
assembly-line  testing  requirement  and  weak- 
ened the  agency's  authority  to  recall 
automobiles  that  failed  to  meet  the  standard; 

0  eliminated  special  clean  air  protections  for 
163  million  acres  of  national  parks,  national 
monuments,  wilderness  areas,  and  national 
wildlife  refuges; 
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0  extended  the  deadline  for  urban  compliance 
with  all  primary  pollutant  standards  for  six 
years  from  1987  to  1993;  and 

0  dropped  the  requirement  that  heavy  trucks 
achieve  emission  standards; 

0  equivalent  to  normal-sized  trucks  and 
delayed  tightening  of  heavy  truck  standards 
for  a  four  year  period. 

In  addition,  the  Administration-supported  bill  contained 
no  provisions  designed  to  control  acid  rain,  despite  a 
National  Academy  of  Sciences  report  released  at  the  time 
which  characterized  the  continuation  of  sulfur  and 
nitrogen  oxides  emissions  at  current  levels  as  "extremely 
risky."  One  version  of  the  bill  even  contained  a  provision 
that  would  have  legitimized  the  illegal  evasion  of  control 
requirements  by  allowing  the  construction  of  tall  smoke- 
stacks, which  contribute  to  the  exportation  of  acid  rain 
pollutants.  H.R.  5252  was  eventually  defeated  when  it  was 
considered  by  the  full  House  Energy  and  Commerce 
Committee. 


CONSUMER  PRODUCT  SAFETY  COMMISSION 

The  Consumer  Product  Safety  Commission  (CPSC) 
was  created  in  1973  to  issue  product  safety  standards  to 
protect  consumers  from  unreasonable  risks.  As  the 
Reagan  Administration  came  into  office  in  the  winter  of 
1981  ^CPSC  records  indicated  that  the  agency  had  suc- 
cessfully implemented  standards  that  resulted  in  the 
prevention  of  considerable  deaths  and  injuries.  These 
included: 

0  preventing  approximately  130  deaths  and  more  than 
90,000  injuries  since  the  1978  implementation  of 
mandatory  rules  involving  unstable  refuse  bins, 
dangerous  toys,  unvented  gas  space  heaters  and 
lawn  mowers; 

0  preventing  approximately  200  deaths  and  125,000 
injuries  since  the  implementation  of  voluntary 
product  standards  involving  bathtubs,  playpens, 
strollers,  and  extension  cords;  and 

0  preventing  one  million  injuries  and  150  deaths 
through  recall  of  hazardous  products  such  as  hair 
dryers,  paint   strippers  and  toys. 

Despite  this  successful  record,  the  Reagan  Administra- 
tion lobbied  Congress  to  abolish  the  CPSC  and  shift  its 
responsibilities  to  the  Commerce  Department  --  the 
agency  created  to  protect  the  economic  interests  of 
business.  Congressional  supporters  of  the  CPSC  argued 


that  preserving  the  agency's  continued  independence  was 
critical  for  preserving  objective  regulation.  When  the 
Reagan  proposal  was  defeated  by  Congress,  the  Admini- 
stration fought  for  and  won  a  one-third  reduction  in  the 
CPSC  budget,  as  well  as  severe  limitations  on  disclosure 
of  information  to  the  public  about  product  hazards  brought 
to  the  agency's  attention  by  consumers  and  others. 

These  cutbacks  resulted  in  closing  down  eight  of  the 
Commission's  thirteen  regional  offices,  and  the  dismissal 
of  over  150  employees.  As  a  result,  the  Commission 
delayed  or  abandoned  taking  action  on  a  variety  of  product 
reviews  including  unsafe  preschool  playground  equip- 
ment, rider  lawnmowers,  snowblowers,  kerosene  heaters, 
and  light  fixtures. 


SUPERFUND 

In  1980,  Congress  enacted  the  Comprehensive  Envi- 
ronmental Response,  Compensation  and  Liability  Act 
(CERCLA)  or  "Superfund"  statute,  setting  a  priority  on 
cleaning  up  the  nation's  growing  number  of  toxic  waste 
sites.  Superfund  provided  the  federal  government  with  the 
resources  and  authority  to  respond  to  this  environmental 
crisis,  and  established  procedures  to  finance  cleanup 
efforts  through  liability  imposed  on  those  industries 
responsible  for  creating  the  toxic  wastes. 

j 

Under  the  Reagan  Administration,  the  implementation 
and  enforcement  of  key  provisions  of  the  Superfund 
statute  has  been  sorely  lacking]  From  1980  to  1985,  EPA 
devoted  most  of  its  cleanup  efforts  to  land  disposal 
techniques,  despite  the  agency's,  own  admission  in  1981 
that  such  strategies  were  infeasible  and  were  likely 
aggravating  the  hazardous  waste  problem. 

The  Reagan  Administration  opposed  reauthorization  of 
the  Superfund  law  in  1984.  When  that  effort  failed,  it 
backed  a  weaker,  under-funded  version  of  the  law.  The 
bill  called  for  a  funding  level  of  S5.3  billion  over  a  five- 
year  period,  less  than  half  of  what  most  experts  had 
concluded  was  necessary  to  meet  EPA  cleanup  deadlines. 

In  addition,  the  Administration  proposal  would  have: 

O  codified  EPA's  existing  ad  hoc,  case-by-case 
cleanup  standard,  allowing  EPA  the  full  discretion 
to  override    existing  health-based  environmental 
statutes;  , 

0  doubled  the  financial  burden  on  states,  even  though 
EPA  had  previously  acknowledged  that  the 
inability  of     states  to  provide  additional  funds 
was  slowing  cleanup  activity;  and 
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0  narrowed  the  scope  of  Superfund  to  exclude  many 
existing  and  proposed  sites  from  receiving  assis- 
tance. 

Reacting  to  EPA's  failure  to  implement  effective 
cleanup  strategies.  Congress  amended  Superfund  in  1986, 
directing  the  agency  to  seek  out  long-term,  permanent 
treatment  solutions.  Since  that  time,  little  progress  has 
been  made  and  EPA's  lack  of  enforcement  of  key  Super- 
fund  provisions  continue  to  come  under  fire  from  Con- 
gress and  the  public. 

In  a  major  report  released  in  1988,  the  Office  of 
Technology  Assessment  concluded  that  EPA's  handling  of 
the  hazardous  waste  crisis  has  been  ineffective  and 
inefficient  and  that  the  program  "is  not  working  environ- 
mentally the  way  the  law  directs  it  to."  This  view  is  shared 
by  the  environmental  community,  which  recently  charged 
that  the  majority  of  the  cleanup  efforts  made  since  Super- 
fund  was  amended  do  not  adhere  to  the  statutory  prefer- 
ence for  permanently  effective  remedies.  In  addition, 
although  required  by  law,  EPA  has  yet  to  amend  the 
National  Contingency  Plan  for  hazardous  wastes,  making 
its  program  consistent  with  the  1986  amendments  to  the 
statute. 

Finally,  since  Congress  created  the  program  in  1986, 
EPA  has  failed  to  award  a  single  Technical  Assistance 
Grant  —  money  available  to  citizens  living  near  Superfund 
sites  to  participate  in  the  remedy  selection  process.  These 
and  other  complaints  about  EPA's  implementation  of  the 
law  were  raised  in  a  September  1988  letter  sent  to  EPA 
Administrator,  Lee  Thomas,  by  sixteen  chairmen  of 
congressional  committees  and  subcommittees. 


FOOD  SAFETY  LAWS 

Congress  enacted  the  Food  Additive  Amendment  to  the 
Federal  Food,  Drug  and  Cosmetic  Act  in  1958,  and  the 
Color  Additive  Amendments  in  1960.  Two  core  prin- 
ciples in  these  laws  are  the  requirement  that  additives  be 
evaluated  on  the  basis  of  their  safety  without  any  consid- 
eration of  their  arguable  benefits,  and  a  ban  on  the 
approval  of  any  carcinogenic  additive. 

Congress'  rationale  for  both  provisions  was  that  unsafe 
food  and  color  additives  are  generally  interchangeable 
with  safe  additives.  In  other  words.  Congress  determined 
that  the  public  does  not  care  whether  soft  drinks  are 
colored  with  Red  No.  2  or  Red  No.  40,  and  similarly  that 
they  are  indifferent  as  to  which  of  the  many  preservatives 
are  used  in  a  particular  product.  Therefore,  Congress 
decided  to  be  cautious  and  to  eliminate  unnecessary  health 
risks  from  the  food  supply.  This  was  accomplished  by 


requiring  that  the  producers  of  additives  prove  that  they 
are  safe  before  the  FDA  approves  their  use  and  by 
prohibiting  the  use  of  any  additive  that  is  shown  to  cause 
cancer  in  animals  or  humans  (the  Delaney  clause). 

Shortly  after  President  Reagan  took  office,  Senator 
Orrin  Hatch  -  at  the  urging  of  the  food  industry  and  the 
Administration  -  introduced  a  bill  that  would  have 
radically  changed  the  regulation  of  food  products  and 
undermined  the  protection  that  those  laws  provide  the 
American  consumer.  In  October  1981,  the  Reagan-Bush 
Administration  issued  a  working  paper  adopting  the  Hatch 
proposal.  That  proposal  would  have  made  the  American 
food  supply  less  safe  by  changing  the  current  laws  to: 

0  repeal  the  Delaney  clauses  which  prohibit  the  inten- 
tional addition  of  carcinogens  to  foods; 

0  redefine  the  statutory  term  "safe"  which  could  allow 
the  introduction  into  the  food  supply  of  new 
chemicals  that  can  cause  serious  injuries; 

0  allow  the  Food  and  Drug  Administration  (FDA)  to 
leave  food  and  color  additives  on  the  market  even 
after  substantial  questions  have  been  raised  about 
the  additives'  safety,  and  then  to  "phase  out"  the 
additives  over  an  additional  five  years; 

0  permit  the  FDA  to  allow  new  uses  of  additives 
before  the  safety  of  those  uses  has  been  evaluated; 

0  allow  meat  and  poultry  products  too  contaminated  to 
be  sold  in  the  United  States  to  be  exported  to 
foreign  countries. 

The  Administration's  proposal  would  also  have  rede- 
fined the  safety  standard  of  the  statute  to  provide  the  FDA 
with  almost  unlimited  discretion  to  approve  unsafe 
additives.  For  example,  it  would  have  allowed  the  FDA  to 
approve  the  use  of  a  color  additive  that  causes  cancer  in 
one  in  100,000  persons  per  year  on  the  ground  that  the  risk 
to  the  public  as  a  whole  is  not  significant.  However,  such 
a  decision  could  result  in  2,000  additional  cancers  a  year 
that  are  clearly  avoidable,  since  the  addition  of  a  color  to 
food  is  always  unnecessary  and  is  used  simply  to  enhance 
the  eye-appeal  of  the  product.  To  date,  Congress  has 
rejected  the  Administration's  proposals  to  weaken  the 
food  safety  laws. 


REGULATORY  REFORM  ACT 

•  One  month  after  assuming  office  in  198 1 ,  President 
Reagan  signed  Executive  Order  12291,  subjecting  most 
new  regulatory  rules  to  a  complex  cost/benefit  analysis 
overseen  by  the  Office  of  Management  and  Budget 
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(OMB).  While  OMB  went  to  great  lengths  to  calculate  the 
economic  costs  of  regulation,  benefit  estimates  were  often 
nonexistent  or  at  best  imprecise,  making  these  analyses 
largely  subjective. 

In  the  following  years,  Reagan  made  "regulatory 
reform"  one  of  his  top  legislative  priorities  by  pushing 
such  measures  as  the  Regulatory  Reform  Act.  Among 
other  things,  this  Administration-inspired  proposal  would 
have  given  the  Executive  Order  the  force  of  law  so  that 
subsequent  presidents  could  not  recind  it  without  the 
approval  of  Congress  through  its  law-making  function.  In 
addition,  the  Regulatory  Reform  Act  would  have: 

0  extended  the  Executive  Order  to  independent 
agencies  including  the  Consumer  Product  Safety 
Commission,  the  Securities  and  Exchange  Commis- 
sion, and  the  Federal  Trade  Commission; 

0  implemented  32  additional,  cumbersome  regulatory 
hurdles  that  agencies  would  have  to  clear  before 
new  rules  could  be  adopted; 

0  required  agencies  to  review  all  existing  regulations, 
spending  limited  resources  on  evaluating  past 


actions  rather  than  acting  on  urgently  needed  new 
measures  to  protect  the  public; 

0  excluded  the  public  from  the  decision-making 
process  by  giving  OMB,  which  conducts  its 
activities  in  extreme  secrecy,  unprecedented 
supervisory  power  over  proposed  regulations; 

0  imposed  cost-benefit  requirements  on  agencies 
responsible  for  implementing  statutes  that  do  not 
require  benefits  to  outweigh  costs. 

0  provided  OMB  with  the  statutory  basis  to  circum- 
vent Congressional  intent  and  displace  a  regulatory 
agency's  discretion. 

A  version  of  the  proposal  was  passed  in  the  Senate  but 
never  emerged  from  the  House.  House  opposition  to  the 
bill  was  led  by  a  number  of  committee  chairmen  who 
recognized  that  the  practical  effect  of  the  legislation  would 
have  been  to  create  a  regulatory  labyrinth,  taking  regula- 
tory decision-making  away  from  the  expert  agencies, 
vesting  enormous  power  in  the  hands  of  the  White  House 
directly,  aid  needlessly  delaying  action  on  measures 
designed  to  protect  public  health  and  safety. 
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Mr.  Conyers.  I  have  to  get  to  this  vote. 

Ms.  Seminario  and  Mr.  Doniger,  we  will  take  your  testimony  im- 
mediately upon  returning  and  then  have  questions  for  the  entire 
panel. 

[Recess  taken.] 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 
Thank  you  for  your  eternal  patience.  Ms.  Seminario? 

STATEMENT  OF  MARGARET  SEMINARIO,  ASSOCIATE  DIREC- 
TOR, DEPARTMENT  OF  OCCUPATIONAL  SAFETY,  HEALTH 
AND  SOCIAL  SECURITY,  AFL-CIO 

Ms.  Seminario.  Thank  you.  My  name  is  Margaret  Seminario,  as- 
sociate director  of  the  Department  of  Occupational  Safety,  Health 
and  Social  Security  at  the  AFL-CIO.  In  that  capacity  I  am  respon- 
sible for  the  safety  and  health  activities  of  the  Federation  and  have 
been  very  involved  for  12  years  in  the  regulatory  activities  of  the 
OSHA  administration.  My  submitted  testimony  outlines  a  number 
of  different  areas  where  the  Federation  has  had  concerns  about 
OMB's  involvement  in  the  OSHA  regulatory  process.  Many  of  those 
were  also  raised  this  morning  by  the  witnesses  from  OSHA  so  I 
won't  review  them  at  this  time. 

I  would  like  to  take  this  opportunity  to  make  a  few  points  that 
I  think  are  important.  The  first  point  is  that  when  you  look  at 
OMB's  authority  under  the  two  Executive  Orders  12498  and  12291 
and  also  under  the  Paperwork  Reduction  Act,  you  see  an  agency 
that  has  authority  to  get  involved  in  the  regulatory  process  at  all 
of  its  stages. 

A  regulation  getting  on  the  agenda,  the  preproposed,  the  prefinal 
and  then  after  the  fact  with  the  final  regulation  reviewed  under 
the  Paperwork  Reduction  Act.  OMB  has  used,  and  we  think  mis- 
used, its  review  authorities  under  the  Executive  orders  and  Paper- 
work Reduction  Act  to  interfere  at  all  levels  and  at  all  stages  of  the 
regulatory  process. 

The  intervention  of  OMB  has  not  only  been  to  look  at  the  burden 
a  regulation  may  impose  and  whether  or  not  a  regulation  is  effec- 
tive. But  OMB  has  also  challenged  scientific  determinations  and 
policy  determinations  that  an  agency  has  made.  As  you  pointed  out 
at  the  opening  of  the  hearings,  OMB  itself  really  does  not  possess 
scientists  on  staff. 

OMB  doesn't  have  a  professionalism  or  background  in  this  area. 
Yet,  that  has  not  in  any  way  stopped  OMB  from  questioning  the 
scientific  judgments  of  the  agency,  or  on  numerous  occasions  at- 
tempting to  make  its  own  scientific  judgments. 

Early  on  in  the  Reagan  administration  in  1981  we  had  an  experi- 
ence where  OSHA  was  directed  to  review  its  standard  which  re- 
quired hearing  conservation  programs  for  noise  exposed  workers. 
OMB  didn't  support  OSHA's  revised  proposed  rule  so  OMB  wrote 
its  own  proposal,  a  three-paragraph  proposed  rule,  and  directed 
OSHA  to  include  the  alternative  in  the  rulemaking  for  public  com- 
ment. 

OMB  staff  were  not  audiologists.  They  didn't  have  background  in 
this  area.  That  didn't  stop  OMB  from  essentially  trying  to  impose 
their  judgment  in  place  of  OSHA's. 
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On  the  OSHA  formaldehyde  standard  OSHA  had  made  certain 
assessments  of  the  cancer  risk  related  to  formaldehyde  exposure. 
OMB  didn't  agree.  OMB  again  prepared  its  own  "scientific"  risk  as- 
sessment, its  own  cancer  estimates,  based  on  the  cancer  studies, 
the  epidemiology,  the  animal  studies,  and  certain  scientific  models. 

OMB  has  no  background  or  expertise  in  this  area,  but  that  didn't 
stop  them  from  attempting  to  impose  their  judgment  in  the  areas 
that  really  are  in  the  purview  of  OSHA  and  the  scientific  staff  re- 
sponsible for  these  regulations.  When  OMB  makes  its  determina- 
tion it  doesn't  renew  the  Occupational  Health  and  Safety  Act  and 
evaluate  what  Congress  requires  OSHA  to  do.  OMB  just  makes  its 
own  judgments. 

One  of  the  areas  where  we  see  this  is  medical  exams.  OSHA  in- 
cludes medical  exams  in  its  standards  because  the  Congress  tells 
them  that  they  should.  The  Occupational  Safety  and  Health  Act 
says  that  standards  under  OSHA  should  contain  provisions  for 
medical  exams.  But  OMB  ignores  this  statutory  responsibility  of 
OSHA  and  takes  the  position  that  these  exams  are  not  needed. 

So  again  OMB  questions  the  basic  judgments  and  determinations 
made  by  OSHA.  This  happens  at  times  when  there  is  a  total  agree- 
ment between  the  industry  and  the  unions  and  the  scientists.  It 
happened  on  methylenedianiline  as  OSHA  said  this  morning, 
where  there  was  agreement  from  the  industry,  the  unions  and  the 
scientific  community.  And  it  happened  on  the  cotton  dust  standard, 
where  the  textile  union  and  the  companies  had  agreed  on  the  kind 
of  medical  surveillance  provisions  that  should  be  included. 

That  didn't  stop  OMB  from  trying  to  disapprove  the  provisions 
of  the  standards. 

One  of  the  major  problems  we  have  with  OMB  is  that  much  of 
what  is  done  is  done  in  secret.  That  is  particularly  true  under  the 
Executive  orders.  Rulemaking  is  supposed  to  be  conducted  in  a 
public  forum  with  evidence  and  testimony  on  the  record.  Ex  parte 
contacts  are  not  permitted  between  the  agency  and  the  affected  in- 
dustry subsequent  to  or  even  during  the  rulemaking  procedures. 
However,  there  is  another  "rulemaking"  activity  going  on  at  OMB 
which  does  not  become  part  of  the  rulemaking  record. 

OSHA  is  required  to  make  its  decisions  based  on  the  rulemaking 
record.  But  in  fact  the  decisions  are  being  made  behind  closed 
doors.  When  the  final  standard  comes  out,  we  find  out  where  OMB 
has  interjected  its  view.  But  that  doesn't  appear  anywhere  on  the 
public  record. 

OMB  is  never  held  accountable  or  responsible  for  its  actions.  If 
OMB  has  a  point  to  make  that  is  a  legitimate  point,  why  can't  that 
be  put  on  the  public  record  like  every  other  determination  that  is 
made  as  part  of  the  regulatory  process. 

OMB  involvement  over  the  past  years  has  created  a  different 
process  of  OSHA  rulemaking.  OSHA  now  tries  to  anticipate  what 
OMB  is  going  to  do  and  OSHA  now  changes  the  rules  before  they 
even  propose  them  to  try  to  get  around  OMB's  objections. 

So  OSHA  responds  to  OMB  rather  than  the  statute  itself.  The 
other  problem  we  have  seen  which  is  particularly  troublesome  is 
that  the  agencies  get  together  and  they  negotiate  a  deal  to  resolve 
their  disagreements.  OSHA  mav  have  regulations  on  grain  dust, 
benzene,  and  formaldehyde  on  trie  table.  The  agencies  get  together 
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and  OSHA  says,  well,  we  will  go  with  you  on  grain  elevators  and 
maybe  limit  that  rule  if  you  let  us  do  what  we  want  to  on  benzene. 

That  means  that  the  poor  grain  elevator  workers  aren't  getting 
the  kind  of  protection  they  deserve  and  that  they  need.  They  are 
still  getting  killed  on  the  job  and  maybe  benzene  workers  are  bet- 
ter protected.  That  is  just  not  right.  All  workers  deserve  the  same 
level  of  protection  under  the  law. 

To  conclude,  the  AFL-CIO  thinks  that  this  intervention  has  gone 
too  far.  The  result  has  been  delayed  or  weakened  rules.  Workers 
get  sick;  they  get  killed  or  injured  because  of  this  activity.  We 
think  OMB  is  acting  to  frustrate  the  congressional  intent  to  protect 
workers  on  the  job.  We  think  congressional  action  is  needed  to 
limit  OMB's  interference  in  the  regulatory  process  and  to  reestab- 
lish the  integrity  and  authority  of  the  regulatory  agencies  to  carry 
out  their  responsibilities. 

The  oversight  that  has  occurred,  the  voluntary  agreements  with 
OMB  officials  hasn't  been  enough  to  bring  OMB  under  control.  We 
welcome  the  efforts  of  this  committee  to  focus  attention  on  their 
role  in  the  regulatory  process.  We  support  the  effort  of  the  chair- 
man to  development  amendments. 

The  committee  is  developing  amendments  that  would  open  up 
the  OMB  process  to  public  scrutiny  and  declare  limitations  on 
OMB's  authority  which  we  believe  already  exist  in  current  law  but 
which  OMB  has  ignored.  We  look  forward  to  working  with  the  com- 
mittee to  enact  legislation  which  will  restore  the  balance  of  integ- 
rity to  the  Government's  regulatory  process  in  the  future. 

Thank  you. 

Mr.  Conyers.  We  appreciate  your  testimony  on  behalf  of  the 
AFL-CIO. 

[The  prepared  statement  of  Ms.  Seminario  follows:] 
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TESTIMONY  OF  MARGARET  SBMINARIO,  ASSOCIATE  DIRECTOR 
DEPARTMENT  OF  OCCUPATIONAL  SAFETY,  HEALTH  AND  SOCIAL  SECURITY 
AMERICAN  FEDERATION  OF  LABOR  AND 
CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 
BEFORE  THE  HOUSE  OF  REPRESENTATIVES 
LEGISLATION  AND  NATIONAL  SECURITY  SUBCOMMITTEE  OF  THE 
COMMITTEE  ON  GOVERNMENT  OPERATIONS 
ON  THE  REAUTHORIZATION  OF  THE  PAPERWORK  REDUCTION  ACT 
AND  THE  OFFICE  OF  INFORMATION  AND  REGULATORY  AFFAIRS 

JULY  27,  1989 

Mr.  Chairman,  the  AFL-CIO  appreciates  this  opportunity  to  testify  on 
the  activities  of  the  Office  of  Management  and  Budget's  Office  of 
Information  and  Regulatory  Affairs  intervention  into  the  regulatory 
process.    Our  testimony  will  focus  specifically  on  OMB' s  involvement  in 
the  regulatory  activities  of  the  Occupational  Safety  and  Health 
Administration  (OSHA) ,  the  primary  federal  agency  responsible  for 
protecting  the  safety  and  health  of  workers  on  the  job. 

The  election  of  the  Reagan  Administration  in  1981  brought  a  major 
change  in  White  House  involvement  in  the  government's  regulatory 
process.     In  the  1970 's,  a  series  of  Presidential  Executive  Orders 
imposed  some  level  of  White  House  input  and  oversight  on  agency 
regulation  in  an  attempt  to  better  manage  the  federal  regulatory 
process.     But  with  the  goal  of  deregulation  in  mind,  the  Reagan 
Administration  radically  altered  the  White  House  role  in  government 
regulation. 

Invoking  Executive  Orders  12291  and  12498  and  the  Paperwork 
Reduction  Act,  the  Office  of  Management  and  Budget  (OMB)  asserted  broad 
authority  to  review  agency  regulations  at  all  stages  of  the  regulatory 
process.     While  these  orders  and  that  legislation  theoretically 
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maintained  the  integrity  of  regulatory  laws  and  agency  authority,  in 
practice  OMB  has  become  a  super  regulator  substituting  its  views  and 
its  political  ideology  for  the  scientific  and  policy  determinations  of 
the  regulatory  agencies. 

Since  1981,  OMB's  intervention  in  the  OSHA  regulatory  process  has 
been  extensive  and  has  been  growing.     Existing  standards  have  been 
targeted  for  weakening.     New  standards  have  been  delayed,  blocked  or 
seriously  diluted.    The  end  result  has  been  reduced  protection  for 
workers'  safety  and  health. 

OMB  and  the  Task  Force  on  Regulatory  Relief  began  their  assault  on 
OSHA  standards  by  targeting  existing  standards  on  lead  and  cotton  dust 
for  review  on  grounds  they  were  not  cost  beneficial.     When  the  Supreme 
Court  ruled  that  the  OSHAct  prohibited  a  cost  benefit  test  for  OSHA 
standards,  OMB  was  forced  to  find  other  ways  to  impose  its  will  on  OSHA 
standards . 

The  first  tactic  was  to  question  OSHA's  scientific  judgments  and 
technical  determinations  even  though  OMB  possesses  no  scientific 
expertise  of  its  own.     For  example,  in  1981,  in  the  OSHA  rulemaking  to 
revise  a  standard  on  hearing  conservation  programs,  OMB  went  so  far  as 
to  write  its  own  proposal  and  demanded  that  OSHA  publish  it  for  comment 
as  an  alternative  to  the  OSHA  rule. 

Other  examples  of  OMB's  extensive  interference  on  scientific  and 
technical  issues  include: 

*    Blocking  the  OSHA  proposed  standard  on  grain  elevator  safety  for 
1-1/2  years  until  OSHA  included  provisions  for  dry  sweeping  instead  for 
mechanical  controls  for  dust  recommended  by  the  National  Academy  of 
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Sciences.  During  the  time  of  the  delay,  dozens  of  workers  were  killed 
or  seriously  injured  in  grain  elevator  explosions. 

*  Forcing  OSHA  to  delete  a  short-term  exposure  limit  (STEL)  from  a 
court  ordered  standard  on  the  toxic  chemical  ethylene  oxide.     The  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit  later  found  that  the  STEL  was 
necessary  to  protect  workers  from  peak  exposures  to  this  cancer  causing 
chemical  and  ordered  OSHA  to  issue  a  short-term  limit. 

*  Developing  its  own  risk  assessment  for  formaldehyde  in  an  attempt 
to  prove  that  OSHA ' s  risk  estimates  were  too  high  and  the  proposed 
regulation  too  strict.     In  its  review  of  the  final  standard,  the  Court 
of  Appeals  for  the  D.C.  Circuit  held  that  OSHA's  risk  estimates  may 
have  in  fact  been  too  low  and  ordered  OSHA  to  reconsider  their 
estimates  and  whether  a  lower  standard  was  warranted. 

Ostensibly  OMB' s  role  in  the  regulatory  process  is  to  assure  that 
regulations  are  necessary  and  effective.    However,  it  appears  that 
OMB's  real  agenda  is  to  block  regulations  which  do  not  conform  with  its 
political  or  economic  ideology  even  where  there  is  broad  support  for 
the  regulation. 

In  1982  OMB  tried  to  block  OSHA's  proposed  regulation  on  Hazard 
Communication  even  though  the  regulation  was  supported  by  both  industry 
and  labor.    The  chemical  industry  and  other  employers  had  to  intervene 
with  Vice-President  Bush  to  override  OMB's  opposition.     Similarly,  in 
1983,  OMB  tried  to  block  revisions  in  OSHA's  cotton  dust  standard 
supported  by  the  textile  industry  and  the  textile  unions.     Once  again 
intervention  by  the  industry  with  the  Vice  President  was  necessary  to 
secure  the  regulation. 
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With  the  issuance  of  Executive  Order  12498  in  1985,  OMB' s  influence 
on  government  regulation  became  even  greater  by  reason  of  OMB's  review 
authority  over  agency's  regulatory  agendas  which  governs  actions  the 
agencies  can  pursue  for  a  year-long  period.     OMB  has  used  its  authority 
under  Executive  Order  12498  to  block  new  regulations  and  to  push 
deregulatory  actions. 

For  three  years  OMB  has  blocked  OSHA  from  listing  a  standard  on 
preventing  catastrophic  chemical  accidents.     OMB  has  done  so  even 
though  the  toxic  gas  leaks  in  Bhopal,  India  and  Institute,  West 
Virginia  highlighted  both  the  need  for  such  a  standard  to  prevent  such 
chemical  accidents  and  the  fact  that  OSHA  had  no  such  standard.  In 
1988,  several  major  chemical  companies  prepared  a  draft  regulation  on 
chemical  accidents  for  OSHA's  consideration,  but  OMB's  actions  have 
delayed  action  on  this  important  standard. 

On  the  deregulatory  front,  OMB  has  insisted  that  OSHA  proceed  with 
review  of  existing  standards  on  methods  of  compliance  and  cancer  policy 
which  were  targeted  by  the  Task  Force  in  1981.     Comments  solicited  on 
these  regulations    in  1982  and  1983  failed  to  document  a  need  for  major 
changes  in  these  rules  and  OSHA  staff  determined  that  action  was  not 
unwarranted.    Yet,  at  OMB's  insistence  review  of  these  regulations 
remains  on  the  agenda  and  OMB  continues  to  push  OSHA  to  weaken  these 
rules . 

OMB  has  further  extended  its  reach  into  the  regulatory  process 
through  its  reviews  under  the  Paperwork  Reduction  Act,  which  have  gone 
far  beyond  proper  bounds. 
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OMB  has  taken  the  position  that  requirements  for  medical 
surveillance,  environmental  monitoring,  labeling  and  warnings 
constitute  paperwork.     The  time  required  to  conduct  medical  tests  and 
air  measurements  are  included  in  OSHA's  paperwork  budget  under  the 
rationale  that  these  activities  generate  records  subject  to  the 
Paperwork  Act.     OMB  routinely  questions  OSHA  requirements  for  medical 
tests  and  monitoring  of  toxic  substances  even  though  Section  6(b)(7)  of 
the  OSHAct  specifically  requires  OSHA  standards  to  contain  these 
provisions. 

Similarly  OMB  has  questioned  the  labeling  provisions  of  OSHA 
standards.     In  1987,  OMB  disapproved  the  labeling  provisions  of  OSHA's 
final  formaldehyde  standard  after  it  was  issued.     OMB  did  not  object  to 
labels  per  se,  only  the  requirement  that  the  labels  carry  a  "cancer 
warning."    OMB  never  explained  how  a  cancer  warning  was  more  burdensome 
from  a  paperwork  standpoint  than  a  warning  of  other  health  effects  or 
why  this  provision  was  subject  to  the  Paperwork  Act. 

OMB  has  misused  the  Executive  Orders  and  the  Paperwork  Reduction  Act 
to  interfere  at  numerous  points  in  the  regulatory  process  and  impose 
its  views  on  regulatory  agencies.     The  OSHA  Hazard  Communication 
Standard  is  a  good  example  of  how  OMB  has  exceeded  its  proper  authority 
in  order  to  thwart  an  important  regulation  necessary  for  worker 
protection. 
Hazard  Communication 

Regulatory  activity  on  OSHA's  Hazard  Communication  standard  first 
began  in  1974  when  an  OSHA  advisory  committee  recommended  a  standard 
requiring  hazard  warnings  for  workplace  chemicals.     Based  on  these  and 
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other  recommendations,  the  Carter  Administration  developed  a  proposed 
labeling  rule  which  was  finally  issued  in  January  1981. 

Immediately  upon  taking  office,  at  the  urging  of  the  Chemical 
Manufacturers  Association,  the  Reagan  Administration  withdrew  the 
proposed  rule.     The  Carter  Administration's  Hazard  Identification 
proposal  became  an  early  victim  of  the  Reagan  Administration's 
deregulatory  policies. 

In  response  to  federal  inaction,  a  number  of  states  enacted 
workplace  chemical  right-to-know  legislation.     The  Chemical 
Manufacturers  Association,  apparently  on  the  basis  that  one  federal 
OSHA  standard  was  preferable,  asked  OSHA  to  develop  a  new  federal 
proposal  that  would  have  the  effect  of  pre-empting  state  laws.  This 
proposal  would  rely  on  material  safety  data  sheets  already  used  by  many 
manufacturers,  instead  of  labels,  as  the  primary  means  to  communicate 
hazards. 

The  draft  proposed  Hazard  Communication  Standard  was  submitted  to 
OMB  for  review  in  1982.    0MB  disapproved  the  proposal  on  the  grounds 
that  no  regulation  was  necessary.     The  decision  was  formally  appealed 
to  the  Vice  President  and  the  proposal  was  only  issued  after 
intervention  by  the  Chemical  Manufacturers  Association,  the  Assistant 
Secretary  for  OSHA  and  members  of  the  Coors  family,  with  the  Vice 
President. 

After  public  hearings  and  further  debate  with  OMB  the  final  Hazard 
Communication  Standard  was  issued  in  November  1983.     Under  the 
standard,  chemical  manufacturers  were  reguired  to  evaluate  chemicals 
and  provide  detailed  material  safety  data  sheets  and  general  hazard 
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warning  labels  for  hazardous  chemicals.  Employers  in  the  manufacturing 
sector  were  required  to  maintain  labels  and  data  sheets  and  train  their 
employees  about  chemical  hazards  and  precautions  for  safe  use. 

The  United  Steelworkers  challenged  the  OSHA  standard  for,  among 
other  things,  failing  to  cover  workers  in  the  non-manufacturing 
sectors.     In  1985,  the  unions  won  their  challenge  and  the  court  ordered 
OSHA  to  extend  the  standard  to  ail  workers  unless  it  could  demonstrate 
it  was  not  feasible  to  do  so. 

Even  before  the  court's  decision,  there  was  growing  agreement  that 
the  OSHA  standard  should  be  extended.     The  unions  wanted  all  workers 
protected.     The  Chemical  Manufacturers  Association  wanted  to  pre-empt 
state  laws  which  still  applied  to  workers  outside  the  standard's  scope. 
OMB,  however,  still  opposed  the  original  standard  and  its  expansion 
into  other  sectors. 

In  1986,  as  OSHA  evaluated  how  to  respond  to  the  court  order  to 
expand  the  standard  to  other  sectors,  OMB  began  a  counter  offensive  to 
block  the  expansion.    When  OSHA  solicited  comments  from  the  public  on 
how  the  standard  should  be  expanded,  OMB  announced  and  held  its  own 
"public  hearings"  on  the  standard  under  its  Paperwork  Reduction  Act 
"authority,"  encouraging  testimony  from  employers  who  opposed  the 
standard. 

In  January  1987  when  OSHA  still  had  not  acted  to  expand  the 
standard,  the  unions  went  back  to  court  and  asked  that  OSHA  be  held  in 
contempt  for  failing  to  comply  with  the  court's  original  decision.  The 
court  declined  to  hold  the  agency  in  contempt,  but  ordered  the  agency 
to  expand  the  standard  without  a  new  rulemaking  within  60  days.  After 
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losing  legal  appeals,  OSHA  acted  on  August  24,  1987,  and  Issued  a 
revised  final  rule  which  expanded  the  standard  to  cover  all  workers. 

At  that  time  we  in  the  labor  movement  thought  the  15-year  fight  on 
Hazard  Communication  was  over  and  that  finally  all  workers  were 
guaranteed  the  right  to  know  about  chemical  hazards. 

Unfortunately  we  were  wrong. 

In  its  "paperwork"  review  of  OSHA's  revised  Hazard  Communication 
Standard,  OMB  acted  to  disapprove  several  aspects  of  the  revised 
standard.     Claiming  authority  under  the  Paperwork  Reduction  Act,  in 
October  1987,  OMB  disapproved  provisions  requiring  material  safety  data 
sheets  to  be  available  to  all  potentially  exposed  employees  at  multi- 
employer worksites  and  OMB  demanded  that  OSHA  broaden  the  exemptions  in 
the  standard  for  so-called  "consumer  products"  and  certain 
pharmaceuticals.    OMB  indicated  in  its  disapproval  that  if  these 
provisions  were  not  modified,  OMB  might  withhold  approval  of  the  entire 
standard,  thereby  suspending  its  enforceability.     OMB  ordered  OSHA  to 
initiate  and  complete  a  new  rulemaking  on  these  items  by  March  1,  1989. 
On  June  14,  1988,  OSHA  bowed  to  OMB,  suspended  the  disapproved 
provisions  and  announced  a  review  of  the  standard. 

In  its  August  1988  notice  of  proposed  rulemaking  on  the  objections 
raised  by  OMB,  OSHA  reviewed  in  detail  each  of  the  OMB  objections  and 
reaffirmed  the  agency's  (OSHA's)  original  determination  on  the 
pertinent  aspects  of  the  standard.     That  Federal  Register  notice  (53  FR 
29827)  clearly  demonstrates  how  OMB  improperly  questioned  basic  policy 
determinations  made  by  OSHA  and  attempted  to  impose  its  views  without 
regard  to  record  evidence  or  statutory  requirements. 
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OMB's  disapproval  of  the  provisions  of  OSHA's  Hazard  Communication 
Standard  commenced  a  new  round  of  litigation  on  the  rule.    The  unions 
challenged  OMB's  intervention  and  asked  the  U.S.  Court  of  Appeals  for 
the  Third  Circuit  to  hold  OS HA  and  OMB  in  contempt  for  failing  to  put 
the  standard  fully  into  effect  as  originally  ordered.     The  Court  found 
that  OMB's  intervention  was  illegal,  and  ordered  the  standard  to  be  put 
fully  into  effect.     The  government  has  appealed  this  decision  to  the 
U.S.  Supreme  Court  which  has  agreed  to  hear  this  case  in  the  Fall. 

OMB's  recent  interventions  on  OSHA's  Hazard  Communication  Standard 
marked  one  of  the  few  times  that  the  conflict  between  OMB  and  a 
regulatory  agency  was  set  forth  for  public  review.     (OMB's  disapproval 
and  OSHA's  response  were  published  in  the  Federal  Register.)     In  the 
vast  majority  of  cases  the  conflicts  between  OMB  and  the  agencies  are 
played  out  behind  closed  doors. 

This  is  directly  contrary  to  the  understanding  that  OSHA  rulemaking 
is  to  be  a  public  process  with  agency  decisions  based  upon  the  best 
available  evidence  presented  to  the  rulemaking  record. 

OMB's  1986  agreement  with  the  Congress  to  provide  public  access  to 
draft  proposed  and  final  regulations  submitted  for  review  has  failed  to 
provide  meaningful  public  oversight  of  OMB's  actions  and  to  assure  the 
integrity  of  the  regulatory  process.     Communication  between  the 
agencies  is  now  often  conducted  verbally  instead  of  in  writing  and  the 
official  draft  documents  available  for  public  review  are  not  submitted 
to  OMB  until  most  of  the  conflicts  have  been  resolved.     In  very  few 
cases  are  the  conflicts  and  their  resolution  articulated  in  the 
published  standard. 
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Indeed  to  avoid  potential  conflicts,  OSHA  has  gone  so  far  as  to  try 
to  anticipate  OMB' s  objections  and  to  develop  proposed  and  final 
standards  which  the  budget  office  will  accept.     Satisfying  OMB,  not  the 
statutory  requirements  of  the  OSHAct  has  become  the  basis  for  many  OSHA 
regulatory  decisions. 

The  AFL-CIO  had  hoped  OMB's  role  in  government  regulation  would 
change  with  the  end  of  the  Reagan  Administration.     However,  this  does 
not  appear  to  be  the  case.     In  the  first  months  of  the  Bush 
Administration,  OMB  has  continued  its  interference  in  OSHA  rulemakings 
challenging  OSHA's  scientific  and  policy  determinations.     At  OMB's 
insistence  OSHA  has  issued  unwarranted  proposals  to  modify  its  methods- 
of-compliance  regulations  and  is  soliciting  comments  on  OMB's  proposal 
that  respirators  instead  of  engineering  controls  be  used  to  limit 
workers'  exposures  to  toxic  chemicals.     There  is  nearly  unanimous 
agreement  in  the  industrial  hygiene  community  that  respirators  do  not 
provide  adequate  protection  to  workers.    This  has  not  stopped  OMB  from 
insisting  that  OSHA  engage  in  counterproductive  rulemaking  thereby 
diverting  staff  attention  from  developing  other  regulations  on  serious 
hazards. 

OMB  has  recently  also  disapproved  the  medical  surveillance 
provisions  of  OSHA's  proposed  standard  on  the  chemical 
methylenedianline  (MDA) ,  which  was  negotiated  jointly  by  labor  and 
management.    On  the  OSHA  standard  on  lock-out  of  hazardous  equipment 
during  servicing,  OSHA  and  OMB  are  engaged  in  an  intense  dispute  over 
whether  the  final  standard  should  require  locks  or  warning  tags  to 
prevent  accidental  start  up  of  machinery. 
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The  AFL-CIO  strongly  believes  that  Congressional  action  is  needed  to 
limit  OMB' s  interference  in  the  regulatory  process  and  to  re-establish 
the  integrity  and  authority  of  the  regulatory  agencies  to  carry  out 
their  statutory  responsibilities.     Congressional  oversight  and  judicial 
interventions  have  not  tempered  OMB's  actions.     Voluntary  agreements 
with  OMB  officials  have  not  proved  sufficient  to  bring  OMB  under 
control . 

The  AFL-CIO  welcomes  the  efforts  of  this  Committee  to  focus 
attention  on  OMB's  role  in  the  regulatory  process.     It  is  our 
understanding  that  the  Chairman  is  preparing  amendments  to  the 
Paperwork  Reduction  Act  to  open  up  the  OMB  review  process  to  public 
scrutiny  and  to  clarify  the  limitations  on  OMB's  authority  which  we 
believe  are  already  found  in  existing  law,  but  which  OMB  has 
persistently  ignored.    The  AFL-CIO  wholeheartedly  support  such  an 
approach . 

We  look  forward  to  working  with  the  Committee  to  enact  legislation 
that  will  restore  balance  and  integrity  to  the  government's  regulatory 
process . 
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Mr.  Conyers.  Mr.  Doniger,  could  I  ask  you  to  defer  to  Dr.  Hess 
and  Ms.  Meyer  who  have  at  least  a  couple-hours  drive  to  get  back 
before  dark  to  Lancaster — I  mean,  I  am  sorry.  Dr.  Hess  and  Ms. 
Miller. 

Dr.  Hess.  I  appreciate  that. 

Mr.  Conyers.  We  don't  have  many  questions. 

Do  you  have  any,  Mr.  Horton? 

Mr.  Horton.  I  don't  have  any. 

Mr.  Conyers.  I  just  want  you  to  know  that  I  happen  to  believe 
that  small  business  is  the  cornerstone  of  the  American  economic 
system  and  I  believe  it  has  been  discounted  too  frequently  at  the 
Federal  level  in  terms  of  the  decisions  that  we  make  in  procure- 
ment and  other  matters. 

I  am,  now,  hopeful  that  you  will  be  able  to  come  back  here  again 
and  we  can  begin  to  examine  some  of  the  premises  that  have  guid- 
ed us  to  promulgate  this  draft  proposal.  In  one  area  now  I  feel  that 
I  have  got  to  ask  you  to  reexamine  your  testimony  very  carefully 
with  reference  to  affirmative  action  requirements. 

That  is  because  there  are  only  2  pages  required  of  equal  employ- 
ment opportunity  information.  There  are  12  pages  of  description  of 
what  you  are  supposed  to  do  but  there  are  not  12  pages  worth  of 
forms.  What  I  am  very  anxious  to  learn  from  both  of  you  is  to  what 
extent  these  requirements  which  require  you  to  make  a  number  of 
statements  and  fill  out  a  number  of  analysis  forms,  to  what  extent 
are  they  onerous?  It  would  help  to  see  the  forms  that  you  have  filed 
in  reference  to  the  requirements;  I  don't  know  how  many  pages — 
maybe  in  fact  there  are  12  pages. 

But  it  is  very  important  that  we  learn  whether  these  require- 
ments are  onerous  or  not.  I  think  we  both  agree  that  they  are  im- 
portant. As  you  know,  minority  small  business  people  are— they 
find  it  the  most  difficult  of  all  small  business  people  to  get  into  the 
system. 

Ironically  even  in  the  Federal  Government  procurement  system 
they  are  excluded.  You  happen  to  be  

Dr.  Hess.  About  the  8(a)  Set-Aside  Program. 

Mr.  Conyers.  Right.  You  happen  to  be  in  the  presence  of  the 
Member  that  introduced  the  1207  set-aside  for  small  and  disadvan- 
taged businesses  which  has  a  5  percent  goal  for  the  Defense  De- 
partment a  couple  of  years  ago.  I  introduced  that  amendment  for 
the  Defense  Department. 

Do  you  know  that  after  more  than  2  years  of  that  activity  we  still 
are  not  up  to  5  percent?  As  a  goal,  we  are  still — as  a  matter  of  fact 
we  are  still  at  the  same  2.5  percent  that  we  were  before  we  passed 
the  bill.  Such  is  the  intransigence  of  the  Department  of  Defense  in 
terms  of  these  matters. 

We  just  had  a  vote  today.  One  of  the  votes  was  to  extend  through 
1993  this  same  5  percent  goal  for  small  and  disadvantaged  busi- 
nesses. I  trust  as  employers  who  are  living  up  to  the  obligations 
of  affirmative  action  requirements  that  you  would  have  no  dif- 
ficulty in  approving  of  the  support  of  such  an  amendment. 

Dr.  Hess.  I  am  not  here  to  oppose  any  reasonable  special  treat- 
ment for  minority  businesses.  I  realize  what  it  is  like  to  get  a  busi- 
ness started.  I  think  that  minority  members  have  a  particularly 
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difficult  time  and  I  have  served  on  boards  of  local  organizations  at- 
tune to  helping  entrepreneurs,  minority  entrepreneurs  to  start. 

But  I  do  have  to  say  that  there  is  something  wrong  here  in  the 
12  pages  that  you  talk  about  versus  the  13  pounds  of  final  report 
and  the  100  pounds  of  data.  Ms.  Miller  is  a  professional.  She  knew 
what  she  had  to  do.  She  didn't  generate  13  pounds  when  she  only 
needed  12  pages. 

Mr.  Conyers.  Well,  do  you  have  the  13  pounds  with  you? 

Ms.  Miller.  No,  I  didn't  bring  it  along,  but  the  regulations  are 
112  pages  to  comply. 

Mr.  Conyers.  Can  I  see  what  that  is  that  you  are  holding  up 
here?  Could  I  have  someone  bring  it  up?  The  part  that  I  have  from 
the  Department  of  Labor  

Ms.  Miller.  Affirmative  action  isn't  through  the  Department  of 
Labor.  It  is  the  Office  of  Federal  Contract  Compliance  Program. 

Dr.  Hess.  This  is  a  requirement  because  we  have  had  at  least  50 
employees  and  a  Government  contract  of  $50,000  or  more. 

Ms.  Miller.  Or  are  a  subcontractor  of  someone  who  has  that. 
Long  before  we  had  a  Government  contract  we  needed  to  comply 
with  that  because  we  subcontracted  work  from  others. 

Dr.  Hess.  On  the  subject  of  affirmative  actions,  the  question  was 
raised  by  EPA  union  representative  here,  what  does  this  do  to  the 
professionalism  of  my  people  as  OMB  stands  in  their  way?  I  would 
simply  like  to  ask  you  the  question,  what  does  the  experience  we 
have  had  in  affirmative  action  due  to  the  professionalism  of  my 
vice  president? 

Especially  in  view  of  the  indiscretions  of  the  auditor  who  simply 
blew  the  whole  thing  by  his  personal  behavior? 

Mr.  Conyers.  Well,  first  of  all  you  have  a  remedy  through  audi- 
tors who  are  acting  out  of  the  scope  of  their  duties. 

Dr.  Hess.  I  have  not  found  one  yet  and  we  have  pursued  it. 

Ms.  Miller.  Yes,  we  wrote  a  letter  

Mr.  Conyers.  Our  staff — well,  just  not  our  staff,  but  I  would  be 
very  happy  to  help  you  reach  some  kind  of  a  place  to  lodge  a  com- 
plaint and  then  corrective  action  is  taken.  But  could  we  agree  to 
do  this  later  because  this  is  a  subject  slightly  off  the  track? 

I  happen  to  be  a  member  of  the  Small  Business  Committee  as 
well  as  this  one.  These  matters  are  very  important  to  me  because 
what  you  are  raising,  and  I  have  not  looked  at  this  yet.  It  could 
be  that  you  are  correct  that  this  is  overwritten,  overrequired,  are 
onerous.  Maybe  these  were  written  by  people  hostile  to  the  objec- 
tives of  the  Congress  when  we  wrote  the  law. 

How  do  I  know?  I  am  not  saying  that.  Maybe  they  weren't.  If  you 
would  be  willing  to  help  me  see  what  work  product  you  generated 
as  a  result  of  complying  with  these  regulations  it  would  be  very 
helpful  in  us  determining  what  ought  to  be  done  about  this.  I 
admit  this  is  a  collateral,  but  it  is  still  one  that  is  very  important 
to  me  because  if  it  is  onerous  then  we  have  a  responsibility  to  go 
back  and  help  rewrite  the  regulations  that  they  wrote  to  comport 
with  the  law  that  we  passed. 

There  is  a  lot  of  slips  between  the  lip  on  the  legislative  process. 
So  I  don't  want  to  pass  judgment  on  that.  If  you  choose  to  allow 
me  to  see  what  you  had  to  produce  as  a  work  product  in  response 
to  these  policies  requirements  it  would  be  very  helpful  to  all  of  us. 
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You  may  be  doing  a  major  service  to  small  business  people  every- 
where if  we  could  examine  what  you  had  to  do  in  that  connection. 

Dr.  Hess.  Mr.  Chairman,  I  appreciate  very  much  your  willing- 
ness to  explore  this  issue  because  one  other  concern  I  had  is  that 
practically  all  of  the  witnesses  here  today  were  dealing  with  health 
and  safety  issues.  I  am  a  scientist  myself.  I  have  judgments  about 
some  of  the  science  that  was  thrown  around  here  today.  Where  in 
there  are  safety  and  healthy  issues  that  are  being  obstructed  by 
OMB? 

I  could  not  agree  more.  But  let's  not  throw  out  the  regulatory— 
the  Paperwork  Reduction  Act  which  would  hurt  us  in  our  opportu- 
nities to  accomplish  something  in  areas  like  affirmative  action  and 
section  89  and  procurement,  as  a  means  of  solving  these  health  and 
safety  issues.  They  can  be  addressed. 

Mr.  Conyers.  Now,  the  last  question  for  you,  Ms.  Miller.  Did  you 
suggest  in  your  discussion  here  today  that  the  hazardous  commu- 
nications training  of  scientists  is  unnecessary  because  it  is  some- 
thing that  they  should  have  or  probably  have  learned  in  school? 
Did  you  say  something  to  that  effect? 

Ms.  Miller.  Yes,  we  are  required  to  put  all  of  our  employees  who 
are  in  contact  with  what  is  considered  a  hazardous  material 
through  the  right-to-know  training. 

Most  of  our,  half  of  our  staff,  are  degreed  chemists.  Yet  we  must 
put  them  through  the  exact  same  training  as  someone  who  has 
maybe  not  even  a  high  school  chemistry  program  and  the  person 
doing  the  training  has  one  college  chemistry  course.  Therefore  it  is 
basically  an  unprofessional  in  the  chemistry  field  training  these 
people  on  how  to  read  a  piece  of  paper  and  MSDS  on  what  the  haz- 
ards of  the  chemical  are  when  they  already  know  that. 

It  was  a  lot  of  wasted  paper,  staff  time  and  things  like  that. 

Mr.  Conyers.  Ms.  Seminario. 

Ms.  Seminario.  May  I  comment? 

This  point  has  come  up  over  and  over  as  to  whether  or  not  pro- 
fessionals have  to  be  trained  about  toxic  chemicals.  I  would  dis- 
agree. Chemists,  as  it  turns  out  if  you  look  at  the  epidemiology, 
have  an  increased  risk  of  cancer.  They  are  one  of  the  high-risk  oc- 
cupational groups  probably  because  they  are  exposed  to  all  kinds 
of  nasty  things  in  the  course  of  their  employment  and  they  do  work 
with  hazardous  materials. 

Ideally  it  would  be  nice  if  the  grad  schools  and  the  undergrad 
schools  did  train  people  about  hazards  but  there  is  not  good  train- 
ing about  health  and  safety  in  basic  chemistry  courses  and  basic 
biology  courses.  The  only  place  that  you  get  that  kind  of  training 
is  later  on  if  you  go  into  a  specialized  grad  program  or  undergrad 
program  in  these  areas. 

So  I  would  disagree,  those  people  have  as  much  of  a  need  to 
know  about  the  biological  hazard  and  the  proper  use  of  those 
chemicals,  often  which  is  not  included  in  their  basic  training.  There 
is  nothing  wrong  with  giving  them  a  reminder  of  the  fact  that 
these  chemicals  are  hazardous  and  should  be  used  properly. 

So  I  would  take  issue  with  that.  The  need  for  the  people  to  have 
that  kind  of  training,  it  is  very  important. 

Ms.  Miller.  The  interesting  part  of  that  is  our  workers  comp  in- 
surance is  half  for  a  chemist  or  laboratory  worker,  whether  they 
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are  a  chemist  or  a  lab  technician  than  what  it  is  for  a  driver  on 
the  road.  So  it  doesn't  sound  like  there  is  too  much  risk. 

Mr.  Conyers.  You  keep  raising  more  issues.  I  keep  trying  to  re- 
solve the  issues.  As  a  former  administrative  judge  on  workmen 
compensation,  I  would  be  very  surprised  to  find  that  based  upon 
your  occupation  the  rate  of  compensation  for  an  injury  would  vary. 

Ms.  Miller.  No,  it  is  not  the  rate  of  compensation.  It  is  the  rate 
that  we  pay  for  insurance  on  them. 

Mr.  Conyers.  Oh,  yes,  the  rate  of  insurance  would  vary,  but  that 
would  turn  upon  the  insurer's  determination  of  the  risk  involved 
which  is  an  insurance  question  not  a  government  policy  question. 

Ms.  Miller.  It  is  based  on  how  many  accidents  have  happened 
in  the  different  types  of  workplaces  and  the  chemists  aren't  

Ms.  Seminario.  It  doesn't  mean  anything  with  respect  to  disease, 
because  occupational  disease  is  not  picked  up  in  the  comp  system. 
The  

Mr.  Conyers.  it  is  a  very  interesting  subject.  Dr.  Hess,  your 
hand  went  up? 

Dr.  Hess.  I  am  an  older  organic  chemist.  I  essentially  took  baths 
in  benzene  and  chloroform  and  all  of  the  things  not  knowing  bet- 
ter— while  a  young  person.  I  should  be  dead  10  times  over  already. 
In  the  28-year  history  of  my  laboratory  one  of  the  first  analyses  we 
did  was  for  cough  drops  that  contained  chloroform,  perfectly  legal 
in  amounts  in  one  cough  drop  that  would  be  100  times  what  you 
would  get  by  drinking  umpteen  gallons  of  drinking  water. 

These  things  have  latent  activity.  They  are  largely  carcinogens 
we  are  talking  about.  If  there  is  a  death  rate  in  chemists  now  that 
is  higher  than  the  general  population,  it  comes  from  my  generation. 
I  can  tell  you  our  workers  through  the  monitoring  we  follow  and 
everything  like  that  are  well-protected.  I  would  contest  the  ability 
of  any  industrial  hygienist  to  teach  our  professional  chemists  much 
about  chemistry  or  toxicology. 

Mr.  Conyers.  Let's  get  to  the  question  I  wanted  to  raise.  I  would 
like  to  find  out  in  the  real  world  who  came  and  trained  your  people 
and  what  was  the  subject  matter  covered  because  that  would  give 
me  some  kind  of  idea  about  the  matters  that  you  are  bringing  to 
our  attention? 

And  if  you  can  or  are  willing  to,  I  would  like  to  explore  that  one, 
too,  because  maybe  you  are  right. 

Ms.  Miller.  It  was  our  in-house  training  person  that  did  the 
training.  She  has  a  degree  in  occupational  safety. 

Mr.  Conyers.  I  still  want  to  get  down  to  persons  and  back- 
grounds so  that  we  can  put  a  pin  in  some  of  these — we  can  trade 
generalities,  the  Congress  is  full  of  them.  Final  point,  on  this  whole 
subject  of  hazardous  communications,  there  are  60,000  chemicals 
in  commercial  use  in  the  United  States. 

We  have  safety  information  on  5  percent  of  the  60,000.  Sugges- 
tion. Like  Dr.  Hess,  who  is  living  his  second,  maybe  third  incarna- 
tion, most  chemists  don't  even  know  themselves,  nobody  knows.  I 
mean  this  isn't  a  matter  of  how  smart  a  person  is  or  how  well- 
trained  they  are.  What  we  have  come  to  recognize  at  this  point,  Dr. 
Hess,  is  that  there  is  so  much  stuff  out  there,  so  much  new  stuff 
coming  in  here  with  only  5  percent  of  it  even  documented. 
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We  are  dealing  in  a  world  of  largely  unknown  chemical  sub- 
stances. We  don't  know  what  it  is.  Maybe  and  hopefully  many  of 
these  will  not  be  toxic.  But  on  the  other  hand,  I  will  bet  you  some 
of  them  are  very  toxic  and  this  is  the  little  struggle  that  these 
agencies,  OSHA  and  EPA  are  moving  forward  in  trying  to  bring 
more  information  to  us.  So  this  subcommittee  stands  open  for  your 
official  or  informal  re  visitation  so  that  we  can  continue  this  discus- 
sion, and  I  thank  you  very  much  for  joining  us  here  today,  and  you 
are  excused  if  you  choose  to  leave  early. 

Dr.  Hess.  Thank  you.  I  would  only  like  to  say  that  the  reason 
I  am  in  business  is  to  provide  some  answers  to  the  kinds  of  ques- 
tions youVe  raised,  not  only  for  monetary  gain,  but  as  a  way  of  ad- 
dressing environmental  and  health  issues. 

Mr.  CONYERS.  I  appreciate  your  public  spiritedness. 

Dr.  Hess.  Thank  you  very  much. 

Mr.  Conyers.  Mr.  Doniger. 

Mr.  Horton.  Mr.  Chairman,  we  have  a  vote  and  I  should  have 
included  a  letter  from  Martha  Pro  thro  of  EPA  to  Mr.  Fraas,  dated 
December  20,  1988,  when  I  included  his  letter,  because  that  is 
backup  material  to  this.  So,  I  would  ask  unanimous  consent  to  in- 
clude it  in  the  record  following  the  letter  that  I  asked  for  earlier 
to  be  put  in  the  record. 

Mr.  Conyers.  Without  objection,  so  ordered. 

[The  letter  referred  to  appears  on  p.  — .] 

Mr.  Conyers.  Mr.  Doniger. 

STATEMENT  OF  DAVID  D.  DONIGER,  SENIOR  ATTORNEY, 
NATURAL  RESOURCES  DEFENSE  COUNCIL 

Mr.  Doniger.  I  feel  like  many  members  of  the  Detroit  Tigers 
must  feel  in  the  bottom  of  the  ninth  after  much  of  the  crowd  has 
left  and  there  is  not  much  excitement  left  in  the  game.  You  must 
feel  like  the  announcers  forced  to  stay  to  the  end  each  time. 

Mr.  Horton.  Or  the  ballplayers. 

Mr.  Doniger.  NRDC  is  a  national  organization  with  more  than 
115,000  members  committed  to  the  implementation  of  the  Nation's 
public  health  and  environmental  laws.  I  am  going  to  summarize 
my  statement  here  with  a  couple  of  general  points. 

I  am  going  to  tell  one  more  horror  story  of  regulatory  inter- 
ference by  OMB  and  then  I  would  like  to  say  a  few  words  about 
the  draft  legislation.  We  have  had  experience  with  the  OMB  review 
process  for  now  more  than  8  years  and  we  have  seen  the  faithful 
execution  of  the  health  and  environmental  laws  repeatedly  frus- 
trated by  the  review  process. 

I  think  the  subcommittee's  draft  bill  is  a  constructive  effort  to  re- 
strain some  of  OMB's  abuses,  but  I  am  going  to  urge  you  to  treat 
the  disease  and  not  just  some  of  the  symptoms. 

The  power  that  OMB  has  comes  directly  at  the  expense  of  the 
Congress.  Those  in  OMB  who  were  hosi.i;e  to  the  purpose  of  the 
health  and  environmental  laws  cannot  win  ^pen  legislative  combat 
over  the  merits  of  those  laws  and  yet  they  are  able  to  slow  down 
or  block  the  implementation  of  them  through  five  separate  clear- 
ances on  any  one  regulation  imposed  in  the  review  process  and  also 
through  their  collateral  power  over  agencies'  budgets. 
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Frequently,  Congress  now  finds  that  real  authority  is  exercised 
by  an  institution  that  is  operating  in  secret  without  any  congres- 
sional or  public  control. 

OMB  can  indefinitely  extend  its  review  under  these  Executive  or- 
ders merely  by  a  telephone  call  to  an  affected  agency,  and  largely 
through  the  power  of  secrecy,  and  indefinitely  delay,  comes  a  veto 
power  through  which  OMB  can  extract  substantive  changes  that  it 
wants  in  rules. 

Recently,  OMB  has  attempted  to  deflect  criticism  by  creating  a 
new  limbo  category  that  is  called  suspension.  The  ball  is  sent  back 
to  EPA's  court  with  a  statement  that  review  has  been  suspended 
until  EPA  responds.  This  kind  of  bean-counting  trick  to  avoid  hav- 
ing long  delays  show  up  under  the  category  of  extended  rules 
should  not  fool  anyone. 

Technically,  the  head  of  an  agency  can  appeal  to  the  President 
to  overrule  OMB  objections  and  order  a  rule  cleared,  but  the  ex- 
press or  implied  threat  of  budgetary  retribution  effectively  in- 
creases the  leverage  of  OMB's  arguments  over  regulation.  It  is  sim- 
ply too  expensive  to  fight  these  regulations. 

People  have  died  as  a  result  of  the  delays  and  substantive 
changes  caused  by  OMB.  People  continue  to  die  today  because  of 
these  actions. 

I  have  given  two  examples  in  my  testimony.  One  is  the  very  well 
documented  story  of  the  delays  in  the  asbestos  rule,  which  finally 
came  out  last  month  after  a  10-year  delay.  I  am  going  to  submit 
that  for  the  record,  except  for  one  comment. 

In  the  OMB  process,  we  found  OMB  arguing  that  deaths  to  occur 
in  the  future  from  asbestos  should  be  discounted.  They  should  be 
treated  as  less  valuable  than  deaths  that  occur  today.  At  one  point, 
they  were  arguing  that  the  lives  of  people  who  will  die  in  the  fu- 
ture from  asbestos  should  be  treated  as  if  worth  nothing  more  than 
$22,000. 

The  other  story  I  want  to  tell  is  a  long-running  abuse  that  spans 
the  entire  period  of  the  regulatory  review,  since  it  was  formed  in 
1981.  It  involves  EPA  standards  and  guidance  documents  for  air 
emissions  from  specific  parts  of  the  chemicals  industry. 

These  units  in  the  chemicals  industry  are  responsible  for  60,000 
tons  of  volatile  organic  chemical  pollution,  the  stuff  which  forms 
the  ozone  smog  in  our  cities,  and  there  are  more  than  39  specific 
toxic  chemicals  that  come  from  these  facilities. 

One  of  these  facilities  emits  as  much  pollution  as  1  million  auto- 
mobiles. 

OMB  has  been  able  to  delay  the  issuance  of  standards  for  these 
facilities  now  for  more  than  8  years.  They  were  supposed  to  have 
been  issued  under  the  Clean  Air  Act's  deadlines  not  later  than  Au- 
gust 1982.  They  are  still  not  out. 

Mr.  Conyers.  Mr.  Doniger,  how  many  such  chemical  plants  are 
there  in  this  country? 

Mr.  Doniger.  There  are  several  hundred  chemical  plants,  I 
would  say  about  100  of  these  units.  The  EPA  said  in  1981  that  a 
typical  one  produces  as  much  pollution  as  1  million  automobiles. 

Mr.  Conyers.  That  is  one  of  the  

Mr.  Doniger.  One  of  the  units  within  these  chemical  plants  to 
which  this  rule  
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Mr.  Conyers.  Of  which  there  are  100? 

Mr.  Doniger.  Yes. 

Mr.  Conyers.  Thank  you. 

Mr.  Doniger.  In  1981  and  1982,  EPA  was  ready  to  issue  rules 
that  would  cover  these  plants.  They  were  rejected  by  OMB  in 
March  1982.  Formally,  they  were  returned  "for  EPA  reconsider- 
ation as  inconsistent  with  the  guidelines  of  the  Executive  Order 
12291,"  the  cost  benefit  Executive  order. 

Ultimately,  EPA  got  leave  to  propose  those  standards  15  months 
after  the  law  required  them  to  have  been  promulgated.  But  as  in 
many  other  instances,  OMB  did  not  let  up  there,  because  EPA  had 
to  submit  those  rules  to  OMB  one  more  time  to  get  final  approval. 

The  rules  were  submitted  in  1986;  and  rejected  in  November 
1986  once  again  as  "inconsistent  with  the  principles  of  the  Execu- 
tive order;"  submitted  again  in  1988  and  returned  just  this  spring, 
in  1989,  as  "inconsistent  with  the  principles  of  the  Executive 
order." 

The  net  result  has  been  more  than  8  years  of  OMB-inspired 
delay  in  issuing  these  important  pollution  control  regulations,  de- 
spite the  passage  of  statutory  deadlines  that  OMB  claims  to  re- 
spect. 

Now  I  would  like  to  turn  to  the  legislation.  I  want  to  tell  you  that 
on  the  paperwork  side  of  the  house,  we  support  most  of  the  provi- 
sions proposed  in  this  legislation:  Clear  deadlines  on  paperwork  re- 
views, and  also  the  procedures  that  would  make  things  happen  in 
the  open. 

These  are  very  constructive  things  to  propose. 

Mr.  Conyers.  Mr.  Doniger,  I  am  at  the  point  now  where  we  are 
going  to  have  to  submit  questions.  I  have  got  questions,  but  we  will 
have  to  do  them  in  writing. 

Mr.  Doniger.  Can  I  make  1  minute's  worth  of  points,  and  I  will 
stop? 

Mr.  Conyers.  I  haven't  stopped  anybody  all  day.  I  don't  know 
why  I  should  try  to  stop  you  at  this  point. 
Mr.  Doniger.  Right. 

I  would  urge  you  to  consider  going  beyond  what  you  have  pro- 
posed in  this  draft  bill  to  deal  with  the  regulatory  review  authority 
of  OMB.  Currently,  the  bill  says  that  the  new  procedures  and  dead- 
lines, which  are  very  helpful,  would  be  applied  to  the  other  func- 
tions of  the  Office  of  OIRA,  and  that  means  the  Executive  orders. 

Those  would  be  good  steps.  But  the  fundamental  problem  is  that 
OMB  should  not  be  involved  in  the  process  of  imposing  clearances 
on  regulatory  reviews,  and  I  would  urge  you  to  add  language  which 
we  have  suggested.  The  language  would  provide  that  unless  it  was 
expressly  authorized  by  law,  there  should  not  be  regulatory  reviews 
and  clearances  imposed  by  OMB. 

At  the  very  least,  I  would  urge  you  to  include  an  amendment 
that  restricts  OMB  to  applying  the  factors,  criteria  and  sticking  to 
the  issues  which  the  substantive  laws — such  as  the  Clean  Air  Act 
and  Clean  Water  Act — direct  the  EPA  to  consider. 

OMB  should  not  be  allowed  to  go  through  a  wild  and  free  roam- 
ing cost  benefit  exercise  which  ignores  other  laws  which  you  have 
written. 
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[Committee  note. — To  reduce  publication  costs,  the  subcommittee 
has  omitted  from  this  transcript  supplemental  material  regarding 
OMB  obstruction  of  EPA  standards  for  chemical  industry  air  pollu- 
tion control  attached  to  Mr.  Doniger's  written  statement.  The  omit- 
ted material  is  available  for  review  in  the  subcommittee  files.] 

[The  prepared  statement  of  Mr.  Doniger  follows:] 
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Mr.  Chairman,  Members  of  the  Subcommittee,  my  name  is  David 
Doniger.     I  am  a  senior  attorney  for  the  Natural  Resources 
Defense  Council,  a  national  organization  with  more  than  115,000 
members  committed  to  protection  of  public  health  and  the  natural 
environment.     Thank  you  for  the  opportunity  to  testify  today  on 
reauthorization  of  the  Paperwork  Reduction  Act  and  the  need  to 
reform  the  Office  of  Management  and  Budget's  "regulatory  review" 
process. 

NRDC's  staff  of  attorneys  and  scientists  is  committed  to 
securing  the  faithful  execution     f  the  nation's  landmark  health 
and  environmental  protection  laws  by  the  Environmental  Protection 
Agency  and  other  federal  departments  and  agencies.     For  more  than 
eight  years,  however,  we  have  seen  the  faithful  execution  of 
these  laws  repeatedly  frustrated  by  the  regulatory  review  process 
conducted  by  OMB. 

Thanks  to  the  efforts  of  several  congressional  committees 
and  other  investigators,  there  is  now  an  extensive  and  well- 
documented  record  of  the  pernicious  effects  of  the  regulatory 
review  process  conducted  by  OMB.     That  process  cries  out  for 
basic  legislative  reform.     The  time  for  reform  is  now,  during 
reauthorization  of  the  Paperwork  Reduction  Act. 

The  draft  bill  under  consideration  by  this  Subcommittee 
contains  several  important  measures  intended  to  restrain  some  of 
OMB's  abuses.     This  is  a  constructive  effort.     But  I  urge  you  to 
treat  the  underlying  disease,  not  merely  some  of  the  symptoms. 
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In  this  testimony  I  will  propose  additional  provisions  that  would 
carry  out  the  more  basic  reform  that  is  so  badly  needed. 
OMB's  Usurpation  of  Power 

OMB' s  Office  of  Information  and  Regulatory  Affairs  has 
developed  into  a  centralized,  secretive,  and  powerful  institution 
staffed  by  officials,  both  appointed  and  career,  who  are  deeply 
hostile  to  the  health  and  environmental  protection  laws  Congress 
has  assigned  to  agencies  like  the  EPA.     Through  two  executive 
orders  and  portions  of  the  Paperwork  Reduction  Act,  and  through 
its  collateral  power  over  agency  budgets,  OMB  exercises 
unwarranted  control  over  the  decisions  of  EPA  and  other  agencies. 

The  power  of  the  OMB  comes  directly  at  the  expense  of 
Congress.    Those  in  OMB  who  are  hostile  to  the  purposes  of  the 
nation's  health  and  environmental  laws  cannot  win  in  open 
legislative  combat  over  the  merits  of  those  laws.     Yet  they  are 
able  to  slow  down  or  block  the  implementation  of  those  laws 
through  the  clearances  imposed  in  the  regulatory  review  process 
and  their  collateral  power  over  agencies'  budgets. 

Congress  attempted  to  entrust  the  execution  of  these  laws  to 
agencies  headed  by  publicly  accountable  officers  and  staffed  by 
scientific  and  technical  experts.     Congress  counted  on  their 
acting  on  the  basis  of  the  scientific  and  technical  evidence  and 
the  public  input  they  receive  through  legitimate  rulemaking 
channels.     Congress  counted  on  having  effective  means  of 
oversight  of  these  agencies  and  their  activities.  Instead, 
Congress  now  finds  that  the  real  authority  is  frequently 
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exercised  by  an  institution  operating  in  secret  essentially 
without  any  congressional  or  public  control. 

OMB  officials  disingenuously  state  that,  formally,  they 
cannot  directly  make  decisions  or  dictate  decisions  to  the  heads 
of  agencies.     But  they  have  constructed  highly  effective  ways  of 
indirectly  and  secretly  working  their  will.     In  all,  under  the 
executive  orders  and  the  Paperwork  Reduction  Act  EPA  and  other 
agencies  can  be  required  to  obtain  five  separate  clearances  from 
OMB  in  order  to  issue  a  regulation:     One  to  collect  information 
essential  to  determining  the  dimensions  of  a  health  or 
environmental  hazard,  a  second  to  begin  development  of  a  rule,  a 
third  before  it  is  proposed,  a  fourth  before  it  is  promulgated, 
and  a  fifth  in  connection  with  record-keeping  and  reporting 
requirements  needed  for  compliance. 

What's  more,  there  are  no  effective  limitations  on  how  long 
OMB  can  hold  a  rule  hostage  by  withholding  clearances.  Under 
Executive  Order  12291,   for  example,  there  is  no  time  limit 
preventing  OMB  from  indefinitely  extending  its  review  of  a 
proposed  or  final  regulation,  merely  by  a  telephone  call  to  the 
affected  agency.     The  power  of  indefinite  delay  effectively  gives 
OMB  a  veto  power  through  which  it  can  extract  the  substantive 
changes  it  desires. 

Recently,  OMB  has  attempted  to  deflect  criticism  of  its 
extended  delays  by  developing  a  new  limbo  category:  "Suspension" 
of  review.     The  ball  is  sent  back  into  EPA's  court  simply  with 
the  statement  that  review  has  been  "suspended"  until  EPA  responds 
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to  previous  OMB  criticisms.     Apparently,  0MB  is  using  this  new 
device  to  show  shorter  average  delays  in  the  tally  of  rules  whose 
review  has  been  formally  "extended."    This  bean-counters  trick 
should  fool  no  one. 

Most  important,  however,  is  OMB's  collateral  authority  over 
an  agency's  budget  (plus  its  powers  to  clear  legislative 
proposals  and  testimony) .     The  express  or  implied  threat  of 
budgetary  retribution  effectively  increases  the  leverage  of  OMB 
in  arguments  over  a  regulation.     In  the  oft-quoted  words  of  Jim 
Tozzi,  a  former  deputy  director  of  OMB's  Office  of  Information 
and  Regulatory  Affairs:     "The  government  works  using  three 
things:     money,  people,  and  regulations;  the  agency  must  get  all 
three  from  OMB."1 

Technically,  the  head  of  an  agency  can  appeal  to  the 
President  to  overrule  OMB  objections  and  order  a  rule  cleared. 
Other  tools  to  influence  the  outcome  of  a  conflict  with  OMB  exist 
as  well,  such  as  making  information  available  to  Congress  or  the 
public.     But  agencies  will  rarely  take  recourse  to  these  formal 
or  informal  means  of  fighting  OMB.     The  reason  is  that 
considering  OMB's  other  powers,  it  is  simply  too  expensive.  As 
former  OMB  director  James  C.  Miller,  III,  put  it:     "If  you're  the 


'    Olson,  "The  Quiet  Shift  of  Power:     Office  of  Management  and 
Budget  Supervision  of  EPA  Rulemaking  Under  Executive  Order 
12,291,"  4  Virginia  Journal  of  Natural  Resources  Law  1,  6  (1984). 
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toughest  kid  on  the  block,  most  kids  won't  pick  a  fight  with  you. 
The  executive  order  establishes  things  quite  clearly."2 
The  result  of  this  process,  documented  in  repeated 
congressional  committee  investigations  and  elsewhere,  has  been 
numerous  clear  instances  of  long  delays  in  issuing  health  and 
environmental  protection  regulations  and  substantive  changes  in 
the  outcome  of  those  regulations.     Many  regulations  have  been 
altogether  blocked.    Others  have  been  sprung  loose  long  after 
statutory  deadlines  only  after  lawsuits  by  organizations  like 
mine. 

People  have  died  as  a  result  of  the  delays  and  substantive 
changes  caused  by  OMB.  People  continue  to  die  today  because  of 
these  actions. 

Let  me  give  just  two  examples  of  OMB's  abuses  this  morning. 
The  first  instance  has  to  do  with  asbestos.     The  second  concerns 
two  important  standards  to  control  air  pollution  from  the 
chemicals  industry. 

Asbestos 

OMB's  repeated  interference  with  EPA's  effort  to  ban  the 
manufacture  and  use  of  asbestos,  a  known  cause  of  cancer,  is  the 
best  documented  and  longest-running  abuse  in  the  EPA  arena.  OMB 
is  responsible  for  years  of  delay  in  action  that  would  save 
thousands  of  American  lives. 

In  1984  (already  five  years  after  initiating  development  of 
a  rule) ,  EPA  sent  to  OMB  proposed  regulations  to  prohibit 

2    Regulation  (March/April  1981),  p.  19. 
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manufacture  and  use  of  certain  categories  of  asbestos,  and  to 
phase  out  remaining  production  and  use  over  10  years.     0MB  held 
repeated,  secret  meetings  with  industry.     0MB  held  up  the 
proposed  rules  for  more  than  six  months  arguing,  among  other 
things,  that  cancer  deaths  in  the  future  should  be  "discounted" 
and  considered  to  be  worth  as  little  as  $22,094.93  today.  0MB 
ultimately  refused  to  approve  the  rules  and  pressured  EPA  to  drop 
the  effort  and  leave  asbestos  control  to  speculative  future 
action  by  0SHA  and  other  agencies. 

In  February  1985,  EPA  caved  in.     Later,  in  the  face  of  a 
congressional  investigation  and  public  outrage,  EPA  reversed 
course.3    In  January  1986  —  18  months  after  first  submitting 
them  to  0MB  —  EPA  published  its  proposals. 

But  0MB* s  obstruction  did  not  end  there.     The  final  rules 
were  bottled  up  at  0MB  for  six  full  months.     OMB  held  up 
clearance  of  the  final  asbestos  ban  and  phasedown  rules  until 
just  two  days  before  the  Senate's  Paperwork  Reduction  Act 
hearings  on  June  19.     In  the  end,  it  was  five  years  from  the  time 
when  EPA  had  asbestos  ban  and  phasedown  rules  ready  for  proposal 
to  the  time  EPA  was  permitted  to  issue  them.     OMB  bears  the 
responsibility  for  allowing  this  utterly  outrageous  health  threat 
to  continue  unabated  all  this  time. 


3    See  "EPA's  Asbestos  Regulations:  Report  on  a  Case  Study  on  OMB 
Interference  in  Agency  Rulemaking,"  House  Comm.  on  Energy  & 
Commerce,  Subcomm.  on  Oversight  &  Investigations,  Comm.  Print  99- 
V,  99th  Cong.,  1st  Sess.  (1985). 
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Chemical  Industry  Air  Pollution 

A  second  example  of  long-running  abuse  is  provided  by  two 
EPA  standards  and  guidance  documents  for  air  emissions  from  the 
chemicals  industry.4    EPA  considers  these  emissions  important 
contributors  to  the  pall  of  ozone  smog  which  chokes  urban  areas 
in  which  more  than  half  the  American  public  lives.    Many  of  the 
specific  compounds  emitted  are  carcinogenic  or  otherwise  toxic. 
Under  Section  111(f)  of  the  Clean  Air  Act,  the  standards  were 
required  to  be  promulgated  no  later  than  August  7,  1982.  They 
(and  many  others  subject  to  this  deadline)  still  have  not  been 
issued. 

OMB' s  obstruction  of  the  issuance  of  these  rules  dates  to 
the  founding  of  the  regulatory  review  process  in  1981,  according 
to  EPA  and  OMB  documents  which  I  will  make  available  to  the 
Subcommittee.     For  more  than  eight  years  since  then,  OMB  has 
blocked  EPA  issuance  of  these  rules  alleging  that  the  "cost-per- 
ton-removed"  for  these  standards  exceeds  an  arbitrary  ceiling 
that  OMB  is  attempting  to  force  on  EPA.    While  the  Clean  Air  Act 
does  require  EPA  to  consider  costs  when  issuing  an  NSPS,  it  does 
not  require  EPA  to  accept  "cost-per-ton-removed"  as  the  binding 
criterion,  let  alone  an  OMB-imposed  absolute  ceiling  on  "cost- 
per-ton" .    This  criterion  is  especially  inappropriate  when,  as 
here,  the  cost  of  the  regulations  is  so  small  that  even  industry 
  \ 

4    The  standard  applicable  to  new  sources  is  called  a  New  Source 
Performance  Standard  or  •,NSPS,, .    The  guidance  documents 
applicable  to  existing  sources  are  called  Control  Technique 
Guidance  documents  or  "CTGs" .     For  convenience,  I  refer  to  them 
together  as  standards. 
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cannot  contend  it  would  have  a  perceptible  effect  on  the 
operating  budget  of  the  firms  involved. 

The  record  shows  that  OMB  blocked  proposal  of  these  rules  by 
extending  its  review  indefinitely.     Many  meetings  took  place 
between  EPA  and  OMB  officials  during  1981  and  1982,  repeated 
letters  were  sent  from  high  Reagan  appointees  in  EPA;  all  failed 
to  loosen  OMB's  grip  on  the  rule.     OMB  formally  "returned"  the 
standards  and  guidelines  to  the  agency  "for  EPA  reconsideration" 
in  March  1982. 5    Ultimately,  EPA  received  leave  to  propose  the 
standards  for  these  sources,  but  not  until  October  1983,  fifteen 
months  after  they  were  supposed  to  have  been  promulgated . 8 

But  as  with  asbestos,  OMB  did  not  stop  there.    EPA  submitted 
final  rules  to  OMB  in  early  1986,  only  to  have  them  returned  for 
"reconsideration"  as  "inconsistent  with  the  principles  of 
Executive  Order  No.  12291"  in  November  1986. 7    EPA  sent  the  rules 
back  to  OMB  in  November  1988.    And  once  again,  in  April  of  this 
year,  OMB  returned  them  for  "reconsideration"  as  "inconsistent 
with  the  principles  of  Ej^ecutive  Order  No.  12291". 8 


9    Letter  from  Christopher  DeMuth,  Administrator,  OIRA,  to  Joseph 
Cannon,  Assistant  Administrator  for  Air  and  Radiation,  EPA  (Mar. 
•  16,  1982) . 

9  E.g.,  EPA,  Proposed  NSPS  for  VOC  Emissions  from  Air  Oxidation 
Unit  Processes,  48  Fed.  Reg.  48932  (Oct.  21,  1983). 

7  Letter  from  Wendy  Gramm,  Administrator,  OIRA,  to  Lee  Thomas, 
Administrator,  EPA  (Nov.  18,  1986). 

8  Letter  from  Jay  Plager,  Administrator,  OIRA,  to  William 
Reilly,  Administrator,  EPA  (Apr.  10,  1989). 
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The  net  result  has  been  more  than  eight  years  of  OMB- 
inspired  delay  in  issuing  these  important  pollution  control 
regulations,  despite  the  passage  of  statutory  deadlines  that  0MB 
claims  to  respect. 

Pernicious  Secondary  Effects 

Less  easy  to  document,  but  no  less  real,  are  additional 
costs:    Government  money  is  wasted  as  agencies  are  forced  to 
devote  more  staff  time  and  budget  to  each  regulation  in  order  to 
satisfy  the  paperwork  demands  of  the  0MB  review  process.  Other 
needed  actions  to  protect  public  health  and  the  environment  are 
not  taken,  either  because  the  necessary  resources  were  eaten  up 
clearing  0MB  hurdles  in  prior  matters  or  —  more  perniciously  — 
because  agency  staff  give  up  trying  to  take  actions  which  they 
believe  0MB  will  block. 

The  secrecy  of  0MB  regulatory  review  also  makes  a  mockery  of 
the  rights  and  protections  which  are  supposed  to  be  afforded  to 
the  public  by  the  Administrative  Procedure  Act's  requirements  for 
an  open,  fair  rulemaking  process.    Modern  administrative  law  sets 
a  high  premium  on  open  procedures  through  which  the  facts  and 
views  on  which  an  agency  acts  are  developed  on  a  record  in  an 
open  rulemaking  process.    Yet  0MB  personnel  routinely  bring  their 
views  to  bear  —  or,  even  worse,  act  as  a  conduit  for  the  views 
of  industries  which  oppose  regulations  —  without  leaving  any 
public  trace.    As  former  0MB  official  Jim  Tozzi  has  stated,  0MB 
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tries  not  to  "leave  fingerprints."9    This  takes  place  even  under 
the  Clean  Air  Act,  which  is  one  of  the  few  statutes  that 
expressly  requires  the  public  docketing  of  EPA  submissions  to  OMB 
and  OMB's  comments  back.     OMB  officials  simply  substitute 
undocumented  telephone  calls  and  meetings  for  written  materials. 
What's  more,  OMB  influence  most  often  comes  to  bear  either  before 
the  procedural  requirements  of  the  APA  kick  in  (before  proposal) 
or  after  the  close  of  the  public  comment  period. 
Review  of  the  Draft  Legislation 

Mr.  Chairman,  the  Subcommittee's  draft  legislation 
represents  a  very  constructive  start  at  reforming  the  OMB 
process.     But  additional  measures  are  needed  to  stop  this  secret 
exercise  in  hostage  taking  and  extortion. 

In  the  remainder  of  this  testimony,  I  will  first  comment  on 
the  measures  included  in  the  bill  which  deal  with  paperwork 
clearances,  the  first  and  last  of  the  five  OMB  choke  points  on 
the  regulatory  process  described  above.     I  will  then  propose 
additional  measures  to  end  the  abuses  of  regulatory  review  at  the 
other  three  choke  points  under  the  executive  orders. 
1.      Paperwork  Clearance  Measures 

I  support  the  provisions  to  put  clear  deadlines  on  paperwork 
reviews.     The  60  day  deadline,  extendable  for  only  30  days  on 
written  authorization  from  the  President,  is  a  significant 
improvement  over  the  current  statute.     Regarding  the  prohibition 
on  OMB  action  within  the  first  30  days,  however,  it  seems  to  me 

9    Washington  Post.  July  10,  1981,  p.  A21. 
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that  it  is  necessary  to  bar  only  OMB  disapprovals  within  this 
period,  not  OMB  approvals.    Many  information  collection  requests 
or  requirements  are  noncontroversial .     There  is  no  reason  to 
forbid  OMB  from  giving  a  green  light  for  30  days  to  await 
comments  on  a  noncontroversial  matter. 

I  also  support  the  proposed  procedural  requirements  for  the 
fair  and  open  conduct  of  OMB's  affairs.    These  requirements  — 
for  public  notice  and  opportunity  to  comment,  for  a  complete 
public  docket  including  contemporaneous  disclosure  of  written 
submissions,  for  notice  and  opportunity  to  attend  OMB's  meetings 
with  outsiders  to  be  given  to  agency  heads,  and  for  the 
preparation  and  docketing  by  OMB  of  summaries  of  oral 
communications  —  are  essential  procedural  safeguards. 

Furthermore ,  these  procedural  safeguards  should  be  amended 
to  cover  other  entities  within  the  executive  office.    OMB  is  not 
the  only  entity  within  the  executive  office  which  has  been  known 
to  interfere  in  EPA  rulemaking.     For  example,  the  Office  of 
Science  and  Technology  Policy,  the  Domestic  Policy  Staff,  the 
Council  of  Economic  Advisors,  and  others  have  intervened  in  EPA 
rulemakings  for  the  protection  of  the  stratospheric  ozone  layer. 
Also,  the  regulatory  review  function  has  at  times  in  the  past 
been  located  in  other  parts  of  the  executive  office.  The 
simplest  and  cleanest  way  to  prevent  secret  communications, 
conduits,  and  strong-arming  by  other  agencies  within  the 
executive  office  is  to  apply  these  disclosure  requirements  and 
other  procedures  to  all  employees  of  the  executive  office.  In 
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fact,  they  should  apply  to  any  agency  which  intervenes  in  the 
rulemaking  of  another  agency  (e.g.,  when  the  Department  of  Energy 
or  the  Department  of  the  Interior  pressures  for  a  change  in  EPA 
rules) . 

I  would  urge,  however,  that  the  Subcommittee  drop  or  limit 
two  provisions.     There  is  no  reason  why  a  request  for  information 
on  the  status  of  a  proceeding  within  OMB  should  not  be 
memorialized  and  docketed.     A  request  for  status  information  can 
easily  shade  into  a  contact  with  intent  to  persuade.     If  those 
contacts  are  left  outside  the  disclosure  requirements,  an 
unnecessary  loophole  will  have  been  created.     There  would  be  no 
significant  burden  in  reporting  status  requests;  they  should  be 
included. 

The  second  provision  that  should  be  dropped  or  limited  is 
the  broad  exemption  for  contacts  with  other  persons  in  the  employ 
of  OMB  or  the  executive  office.     The  Paperwork  Reduction  Act 
presently  restricts  disclosure  only  communications  having  a 
national  defense  or  foreign  policy  dimension.     §3507 (h).  Most 
rulemaking  matters  affect  neither  of  these  interests.     There  is 
no  reason  to  expand  the  scope  of  the  exemption  from  disclosure. 

I  also  support  the  thrust  of  the  measures  to  restrain  OMB's 
discretion  in  approving  or  disapproving  paperwork  requests.  But 
I  believe  several  important  improvements  can  be  made  here.  On 
page  6,  the  redefinition  of  the  term  "practjc^  utility" 
(§3502(16))  can  be  improved  by  adding  the  following: 
"Information  shall  be  deemed  to  have  practical  utility  if  the 
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agency  seeking  the  information  determines  that  it  will  be  useful 
in  determining  the  need  for  a  rule,  in  developing  the  appropriate 
content  of  a  rule,  or  in  enforcing  a  rule". 

Improvements  are  needed  in  §3508,  called  "Determination  of 
necessity  for  information."    This  section  applies  to  both 
requests  and  requirements.     The  proposed  definition  of 
"necessity"  centers  on  amorphous  notions  of  "redundancy"  and 
"burden"  which  continue  to  allow  0MB  far  too  much  discretion.  I 
propose  redrafting  that  section's  main  provisions,  on  pages  32-33 
of  the  draft  bill,  to  clearly  state  that  0MB  may  disapprove  an 
information  collection  request  only  if  it  can  carry  the  burden  of 
showing  that  the  agency  is  wrong  in  concluding  that  the 
information  js  presently  unavailable  and  would  have  practical 
utility.10 

10    The  following  language  is  suggested: 

"§3508.      DISAPPROVAL  OF  INFORMATION  COLLECTION  REQUESTS 

(a) (1)     The  Director  may  disapprove  a  proposed 
information  collection  request  or  information  collection 
requirement  of  an  agency  only  if  he  establishes  by  clear  and 
convincing  evidence  that  the  agency  was  arbitrary  and 
capricious  in  determining  that  the  information  sought  by  the 
request  or  requirement  (i)  is  not  already  available  to  the 
agency  and  (ii)  has  practical  utility. 

(2)     In  reviewing  an  information  request  or  requirement 
under  this  section,  the  Director  shall  not  consider  or 
examine  any  agency  policy  judgments  regarding  the  proper 
performance  of  the  functions  of  the  agency  that  may  have  led 
to  the  request  for  information." 

\ 

To  conform  to  these  changes,  at  page  33,  lines  8-9,  the  phrase 
"making  a  determination  under  this  subsection  regarding  the 
necessity  of  information"  should  be  deleted  and  replaced  with 
"disapproving  an  information  collection  request  or  an  information 
collection  requirement  under  this  subsection".    A  similar  change 
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Similarly,  while  a  significant  effort  has  been  made  in  the 
draft  to  tighten  up  OMB 's  current  discretion  to  disapprove 
information  collection  requirements  as  "unreasonable",  the  draft 
bill's  language  is  still  quite  vague  and  allows  too  much  OMB 
discretion,     I  propose  new  language  that  would  clearly  limit 
OMB's  role  to  reviewing  the  agency's  determination  that  it  has 
authority  for  the  proposed  requirements,  and  that  those 
requirements  would  have  practical  utility.11 

I  support  the  concept  in  the  draft  bill  that  information 
collection  requirements  should  no  longer  be  subject  to  a  three- 
year  sunset  provision.     I  urge  the  Subcommittee,  however,  to  drop 
the  requirement  for  triennial  review  of  information  requirements. 
While  it  is  helpful  that  a  determination  not  to  change  a 
requirement  needs  no  new  OMB  approval,  the  reviews  themselves 
will  be  burdensome  for  agencies  and  usually  pointless.     If  a  rule 
provides  an  indefinitely  continuing  obligation  to  control  a  toxic 


is  needed  in  lines  20-21. 

11    Subparagraph  (C)  on  page  31  should  be  redrafted  as  follows: 

" (C)  from  disapproving  any  information  collection 
requirement  contained  in  a  final  rule  if,  within  60  days 
after  the  publication  of  the  final  rule,  after  considering 
the  agency's  response  to  comments  of  the  Director  filed 
pursuant  to  paragraph  (2)  of  this  subsection,  the  Director 
establishes  by  clear  and  convincing  evidence  that  the  agency 
was  arbitrary  and  capricious  in  determining  that  the 
information  collection  requirement  — 

(i)  is  authorized  by,  and  promotes  the  purposes, 
of  the  statute  under  the  authority  of  which  the  rule 
was  issued,  and 

(ii)  has  practical  utility." 
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pollutant,  for  example,  it  will  be  rare  when  the  enforcement- 
related  requirements  for  emissions  monitoring,  recordkeeping,  or 
reporting  will  need  to  be  changed  at  the  end  of  three  years.  And 
in  the  rare  case  where  a  change  is  warranted,  it  certainly  can  be 
requested  via  a  petition  by  an  affected  party.     This  provision 
should  be  replaced  with  a  less  onerous  requirement  that  an  agency 
review  information  requirements  at  least  every  three  years,  but 
only  if  petitioned  to  do  so.     Several  other  smaller  changes 
should  also  be  made.18 

2.      Reforming  Regulatory  Review 
Of  far  greater  importance  than  the  paperwork  clearances  is 
the  trio  of  choke  points  OMB  imposes  under  the  two  executive 
orders.     OMB  clearances  are  needed  (1)  to  begin  developing,  (2) 
to  propose,  and  (3)  to  promulgate  a  rule.     The  draft  bill  makes 
only  a  limited  attempt  at  the  reform  of  regulatory  review. 
Section  3505  provides  that  the  deadlines  and  the  provisions  for 
open  and  fair  procedures  established  for  paperwork  reviews  also 
apply  to  "any  other  functions  assigned  to  or  undertaken  by"  the 
renamed  OIRA. 

These  procedural  provisions  are  not  enough.     Obviously,  to 
the  extent  there  is  an  OMB  regulatory  review  function,  forcing  it 


,2    Page  4,  line  7.     The  goal  of  minimizing  information  collection 
burdens  should  not  be  allowed  to  override  attainment  of  the 
objectives  of  substantive  statutes.     The  following  phrase  should 
be  added  to  the  end  of  this  provision:     "to  the  extent  consistent 
with  agencies '  carrying  out  the  purposes  assigned  them  under 
other  statutes . 11 

Page  13,  line  20.     After  "section"  insert  "or  other  statute". 
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into  the  sunlight  and  holding  it  to  non-extendable  deadlines  are 

vital  measures.     But  I  urge  this  Subcommittee  to  make  more  basic 

reforms,  not  merely  regularize  the  current  process.     I  am 

concerned,  in  fact,  that  if  the  subcommittee  stops  with  the 

adoption  of  deadlines  and  procedures,  the  legislation  may 

inadvertently  legitimize  the  powerful  role  OMB  has  carved  out  for 

itself  at  Congress's  expense. 

In  addition  requiring  OMB  to  follow  the  disclosure  and 

docketing  procedures,  I  urge  the  Subcommittee  to  provide  in  §3505 

of  the  reauthorized  Paperwork  Reduction  Act  that: 

"Except  as  expressly  authorized  by  statute,  no  employee 
of  the  Office  of  Management  and  Budget,  or  any  other  person 
employed  in  the  executive  office  of  the  President,  shall 
conduct  any  review  or  clearance  process  for  rulemaking 
activities  of  any  agency,  including  decisions  to  initiate, 
develop,  propose,  or  promulgate  a  rule.    The  preceding 
sentence  shall  not  preclude  ouch  persons  from  filing  written 
comments  on  a  proposed  rule  in  accordance  with  the 
procedures  of  the  applicable  statute."13 

Even  accepting  for  the  sake  of  argument  that  there  is  a  case 
to  be  made  for  an  executive  branch  or  interagency  process,  it 
should  be  one  of  open  comment  on  an  agency's  proposed  rules  in 
order  to  improve  their  factual  basis  or  to  uncover  possible 
policy  conflicts.    But  it  should  not  be  in  the  reviewer's  power 
to  block  action  indefinitely  and  force  duly  appointed  and 
confirmed  agency  heads  either  to  appeal  over  their  heads  on  pain 
of  budgetary  retribution,  or  simply  to  cave  in. 


13    It  is  especially  important  to  make  the  bill's  new  provisions 
generally  cover  the  executive  office,  not  just  OIRA  or  its 
successor  OIRM.    Otherwise,  the  intent  of  the  bill  could  be 
easily  frustrated,  by  reassigning  the  regulatory  review 
functions. 
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Even  if  the  Subcommittee  decides  to  allow  for  a  continued 
regulatory  review  process  under  deadline  and  procedural  reforms, 
that  process  should  be  limited  in  two  additional  ways.  First, 
OMB  should  be  allowed  no  more  one  bite  at  the  apple,  not  the 
three  bites  it  takes  now  under  the  executive  orders.     If  even  the 
one  bite  is  allowed,  it  should  not  come  until  after  a  rule  has 
been  proposed  to  the  public.     Like  the  public,  OMB  should  make 
its  views  known  during  the  comment  period. 

Second,  the  bill  should  also  restrict  OMB  and  other 
executive  branch  reviewers  to  the  factors  that  the  statutes 
direct  agencies  to  consider.     OMB  must  not  be  allowed  to  continue 
its  wild  and  free-roaming  application  of  cost-benefit  analysis  in 
areas  where  Congress  has  provided  for  different  decisionmaking 
criteria.     Consequently,  I  urge  a  prohibition  on  OMB's 
considering: 

"any  factor,  issue,  or  criterion  other  than  those 
which  the  agency  head  is  expressly  authorized  to 
consider  by  the  statute  under  which  the  rule  is  being 
issued" . 

Defenders  of  the  current  OMB  process  invoke  arguments  that 
the  President  needs  a  means  of  "coordinating"  the  action  of 
individual  agencies  and  preventing  them  from  acting  contrary  to 
supposed  "Administration  policy."    Without  conceding  the 
constitutional  objections  to  the  process  which  have  been  raised 
by  Congress  and  members  of  the  public,  it  should  be  obvious  that 
the  cited  presidential  interests  in  policy  coordination  do  not 
extend  to  violating  the  mandates  of  congressionally-enacted  and 
president ially-signed  statutes.    That  is  the  antithesis  of  the 
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President's  duty  to  take  care  that  the  laws  are  faithfully 
executed . 

The  President  has  ample  other  tools  for  effectively 
coordinating  policy  within  his  Administration.    OMB  and  other 
agencies  can  use  the  opportunity  to  make  comments  directly  to 
agencies  in  rulemakings,  to  raise  issues  to  the  President 
himself.     But  neither  OMB  nor  any  other  executive  branch  agency 
should  have  the  power  apply  different  criteria  than  Congress  has 
directed  the  relevant  agency  to  consider.     If  the  President 
believes  the  criteria  provided  in  a  law  are  inappropriate,  he  has 
the  responsibility  to  propose  changes  to  Congress,  and  to  carry 
out  existing  law  as  written. 

Conclusion 

Mr.  Chairman,  the  Paperwork  Reduction  Act  is  the  only  even 
tangential  authority  for  a  portion  of  the  OMB  regulatory  review 
process.     The  rest  stems  from  the  executive  orders  and  OMB's 
extensions  thereon.     In  the  amendments  to  this  law,  Congress  can 
curb  these  usurpations  of  power  and  restore  the  openness  and 
responsiveness  of  the  regulatory  agencies  to  the  mandates 
contained  in  the  laws  Congress  has  assigned  them.     So  I  urge  you 
to  include  reforms  necessary  to  end  the  secrecy,  hostage  taking, 
and  extortion  inherent  in  the  current  OMB  regulatory  review 
process  in  the  amendments  to  the  Paperwork  Production  Act  that 
you  write  this  year. 

I  would  be  happy  to  answer  any  questions  that  you  may  have. 
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Mr.  CONYERS.  That  is  what  brings  us  here  today.  Your  testimony 
is  extremely  valuable  as  we  begin  this  process  to  get  the  Govern- 
ment itself  to  obey  the  law. 

Thank  you  all  very  much.  This  subcommittee  now  stands  ad- 
journed. 

[Whereupon,  at  5:40  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 


REAUTHORIZATION  OF  THE  PAPERWORK  RE- 
DUCTION ACT  AND  THE  OFFICE  OF  INFOR- 
MATION AND  REGULATORY  AFFAIRS 


TUESDAY,  AUGUST  1,  1989 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

of  the  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  Gerald  D.  Kleczka  (act- 
ing chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Gerald  D.  Kleczka,  Glenn  English, 
Frank  Horton,  and  Jon  L.  Kyi. 

Also  present:  Representative  Robert  E.  Wise,  Jr. 

Full  committee  staff  present:  Julian  Epstein,  staff  director; 
Frank  Clemente,  senior  policy  advisor;  Ellen  Rayner,  chief  legisla- 
tive clerk;  Marilyn  Jarvis,  clerk;  Donald  W.  Upson,  minority  staff 
director;  Gregory  Kilgore  and  Matthew  R.  Fletcher,  minority  pro- 
fessional staff  members;  and  Jared  Burden,  minority  counsel. 

Mr.  Kleczka.  The  committee  will  come  to  order. 

Chairman  Conyers  asked  me  to  preside  today.  He  has  been  un- 
avoidably detained  in  Detroit.  To  start  the  hearing,  I  would  like  to 
share  with  you  his  opening  statement. 

This  is  the  third  of  four  hearings  on  the  reauthorization  of  the 
Paperwork  Reduction  Act.  The  focus  of  today's  hearing  is  on  the  in- 
formation dissemination  and  statistical  policies  of  the  Office  of  In- 
formation and  Regulatory  Affairs  [OIRA],  at  the  Office  of  Manage- 
ment and  Budget. 

In  a  democracy,  it  is  critical  that  the  Federal  Government  en- 
sures the  free  flow  of  public  information  between  the  Government 
and  its  citizens.  Information  is  a  valuable  natural  resource  that 
provides  citizens  with  knowledge  of  their  Government,  society,  and 
economy;  both  in  the  past,  present,  and  future.  It  is  a  means  to  en- 
sure the  accountability  of  Government  and  is  an  essential  tool  for 
managing  the  Government's  operations. 

In  1985,  OIRA  first  issued  guidance  to  Federal  agencies  regard- 
ing the  dissemination  of  Federal  information  to  the  public.  This 
guidance  was  contained  in  OMB  Circular  A-130  on  the  manage- 
ment of  Federal  information  resources. 

Critics  have  charged  that  the  guidance  was  heavily  tilted  in  favor 
of  the  interests  of  the  private  information  industry,  and  that  it  re- 
quired Federal  agencies  to  defer  to  the  private  sector  before  offer- 
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ing  to  the  public  any  information  product  or  service  not  mandated 
by  law. 

In  January  of  this  year,  OIRA  proposed  a  modification  to  Cir- 
cular A-130  that  would  have  added  even  more  restrictions  to  the 
ability  of  Federal  agencies  to  provide  the  public  with  useful  infor- 
mation. I  am  happy  to  report  that  this  past  June,  OMB  totally 
changed  its  direction  and  withdrew  the  January  proposal  largely  in 
response  to  comments  it  received  from  the  public. 

This  shift  in  positions  has  resulted  in  a  great  deal  of  confusion 
for  Federal  agencies  and  the  public.  They  are  uncertain  about 
O IRA's  information  dissemination  plans.  Nevertheless,  despite  all 
of  the  turmoil  this  year,  the  bottom  line  is  that  the  original,  flawed 
1985  guidance  remains  in  effect. 

These  reauthorization  hearings  offer  an  opportunity  to  end  the 
confusion  and  to  allow  Congress  to  set  the  direction  of  OMB's  poli- 
cies. Representative  Bob  Wise,  chairman  of  the  Subcommittee  on 
Government  Information,  Justice,  and  Agriculture,  has  introduced 
H.R.  2381,  the  Information  Policy  Act  of  1989.  This  bill  would  re- 
quire OMB  to  revise  its  information  dissemination  guidance.  The 
goal  is  a  uniform  policy  that  would  protect  public  access  to  informa- 
tion. 

Chairman  Conyers  has  incorporated  virtually  all  of  H.R.  2381  in 
his  draft  Paperwork  Reduction  and  Federal  Information  Resources 
Management  Act  of  1989.  Congressman  Wise  testified  about  his  bill 
at  the  hearing  on  July  25.  Today,  we  will  hear  from  other  Members 
of  Congress  and  from  representatives  of  the  public  interest,  library, 
and  private  sector  communities. 

In  addition,  we  will  also  hear  testimony  from  a  representative  of 
the  community  of  Federal  statistical  users.  OIRA  also  has  respon- 
sibility for  setting  statistical  policy  and  strong  concern  has  been  ex- 
pressed that  much  valuable  statistical  information  needed  by  both 
Federal  agencies  and  the  public  has  been  lost. 

Mr.  Horton,  would  you  care  to  make  a  statement? 

Mr.  Horton.  Yes,  thank  you,  Mr.  Chairman. 

The  topics  we  will  be  hearing  about  today  sit  squarely  on  the  cut- 
ting edge  of  government  information  policy.  In  the  9  years  since  the 
Paperwork  Reduction  Act  was  signed  into  law,  entire  species  of  in- 
formation technology  have  been  created  and  developed  for  use  by 
government  and  the  public. 

I  agree  with  those  who  say  the  Congress  must  strive  to  keep  up 
with  this  rush  of  technology.  In  this  spirit,  I  have  looked  with  a 
great  deal  of  interest  to  the  information  dissemination  section  of 
the  draft  reauthorization  bill. 

I  enjoyed  the  testimony  of  Congressman  Bob  Wise,  the  author  of 
those  provisions,  during  the  first  reauthorization  hearing  this  last 
week.  His  ideas  are  in  accord  with  the  Office  of  Management  and 
Budget's  most  recent  statements  regarding  information  dissemina- 
tion, and  would  place  in  statutory  form  a  series  of  guidelines  for 
OMB  to  use  in  coordinating  governmentwide  dissemination  policy. 

The  new  avenues  for  data  distribution,  such  as  CD-ROM,  pro- 
vide the  people  of  this  country  with  the  chance  to  access  vast 
amounts  of  information. 

Much  of  it  is  low  cost.  Compact  disks  cost  about  $3  to  produce, 
but  can  contain  as  much  data  as  1,700  floppy  disks.  There  are 
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many  questions  to  answer,  such  as  how  to  merge  private  and  gov- 
ernment involvement  in  the  dissemination,  but  that  is  exactly  why 
it  makes  sense  to  designate  a  central  government  office  to  coordi- 
nate things. 

I  also  look  forward  to  hearing  about  statistical  policy  under  the 
Paperwork  Reduction  Act.  In  1986,  we  amended  the  act  to  include 
statistical  duties  in  OMB.  I  am  interested  in  the  testimony  of  our 
witnesses  concerning  how  these  amendments  are  working. 

Mr.  Chairman,  I  know  we  can  work  together  on  many  of  the  is- 
sues that  will  be  discussed  today.  I  look  forward  to  the  cooperation. 
I  join  with  you  in  welcoming  our  colleagues,  Jim  Bates,  chairman 
of  the  Subcommittee  on  Procurement  and  Printing;  a  good  friend 
from  the  New  York  delegation,  Major  Owens,  chairman,  Sub- 
committee on  Select  Education;  of  course,  the  ranking  minority 
member  on  the  Subcommittee  on  Commerce,  Consumer,  and  Mone- 
tary Affairs,  Dennis  Hastert. 

I  am  a  little  distressed  to  see  all  that  paperwork  sitting  by  your 
right  shoulder.  Maybe  you  can  tell  us  a  little  bit  about  that  when 
we  get  to  it. 

Tnank  you,  Mr.  Chairman. 

Mr.  Kleczka.  Mr.  Horton  has  already  introduced  our  distin- 
guished panel.  Let's  start  with  Congressman  Jim  Bates,  who  came 
to  Congress  in  1982.  He  is  my  neighbor  in  the  Cannon  Building. 
He  represents  the  44th  District  of  California,  San  Diego. 

He  is  chairman  of  the  House  Administration's  Subcommittee  on 
Procurement  and  Printing.  His  interest  lies  in  any  changes  to  these 
laws  which  will  take  place  because  of  the  proposed  Paperwork  Re- 
duction Act.  Your  entire  statement  will  be  made  a  part  of  the 
record.  If  you  want  to  summarize,  I  understand  you  have  another 
committee  commitment. 

STATEMENT  OF  HON.  JIM  BATES,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Bates.  Mr.  Chairman,  Congressman  Horton,  thank  you  for 
inviting  me  to  this  meeting  as  you  conduct  hearings  on  the  reau- 
thorization of  the  Paperwork  Reduction  Act.  I  will  summarize  my 
statement  and  submit  the  entire  statement  for  the  record. 

I  reviewed  the  discussion  draft  of  the  Paperwork  Reduction  and 
Federal  Information  Resources  Management  Act  of  1989.  As  a 
member  of  the  Committee  on  Government  Operations,  I  support 
your  effort  to  develop  legislation  that  will  reaffirm  the  original  in- 
tent of  the  law,  to  reduce  the  Government  paperwork  burden  on  in- 
dividuals, small  businesses,  State  and  local  governments,  and  oth- 
ers; minimize  the  cost  and  maximize  the  usefulness  of  Federal  in- 
formation activities;  and  coordinate  and  integrate  Federal  informa- 
tion policies  and  practices. 

I  also  support  your  effort  to  demonstrate  Congress'  historic  lead- 
ership in  Federal  information  policy  by  providing  a  statement  on 
the  value  of  public  information,  and  by  declaring  it  to  be  the  af- 
firmative responsibility  of  the  Federal  Government  to  provide  ac- 
cess to  such  information. 

However,  as  chairman  of  the  Committee  on  House  Administra- 
tion's Subcommittee  on  Procurement  and  Printing,  and  as  a  mem- 
ber of  the  Joint  Committee  on  Printing  [JCP],  I  am  deeply  con- 
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cerned  about  those  aspects  of  the  proposed  bill,  specifically  section 
104(d)  pertaining  to  the  information  dissemination  functions  of  the 
Director  of  the  Office  of  Management  and  Budget. 

In  addition,  I  am  also  concerned  about  the  impact  of  the  lan- 
guage contained  in  section  204,  regarding  the  issuance  of  uniform 
technical  standards  by  OMB  on  the  Government  Printing  Office. 
With  the  exception  of  minor  changes,  these  provisions  are  con- 
tained in  H.R.  2381,  the  Information  Policy  Act  of  1989,  which  was 
introduced  by  my  distinguished  colleague,  Representative  Bob 
Wise,  on  May  16. 

My  views  on  sections  104(d)  and  204  of  the  proposed  Paperwork 
Reduction  and  Federal  Information  Resources  Management  Act 
and  H.R.  2381  are  the  same.  I  agree  wholeheartedly  that  statutory 
provisions  are  necessary  to  provide  guidance  to  OMB  in  the  issu- 
ance of  regulations  and  circulars  concerning  the  information  dis- 
semination activities  of  Federal  agencies. 

The  absence  of  such  provisions  in  current  law,  in  my  view,  has 
led  to  a  great  deal  of  misunderstanding  and  misapplication  of  con- 
gressional intent  regarding  Federal  information  dissemination,  as 
the  experience  with  OMB  Circular  A-130,  and  subsequent  efforts 
to  revise  that  circular,  has  recently  shown. 

I  am  not  persuaded,  however,  that  the  specific  provisions  of  the 
proposed  bill  go  far  enough  to  prevent  a  repeat  of  these  problems. 
In  my  opinion,  the  information  dissemination  provisions  of  the  pro- 
posed bill  fall  short  of  what  is  needed  to  adequately  ensure  proper 

gudance  to  Federal  agencies  to  utilize  specific  programs  of  the 
PO,  which  were  established  by  law  to  provide  the  public  with 
cost-effective,  efficient  access  to  Government  information. 

Moreover,  I  believe  that  the  section  regarding  technical  stand- 
ards threatens  to  deprive  the  GPO  of  the  technological  expertise 
with  which  it  has  operated  successfully  for  more  than  125  vears, 
to  the  great  benefit  of  Congress,  Federal  agencies,  public  informa- 
tion consumers,  and  taxpayers  alike. 

As  you  know,  the  Committee  on  House  Administration,  in  part 
due  to  its  special  relationship  with  the  JCP,  has  general  legislative 
jurisdiction  over  the  printing  and  public  documents  chapters  of 
Title  44  of  the  United  States  Code. 

Where  information  dissemination  is  specifically  concerned,  the 
law  now  provides  that  "publications  for  public  distribution  (are)  to 
be  distributed  by  the  Public  Printer,"  44  U.S.C.  1701. 

The  law  also  provides  for  the  sale  of  publications  to  the  public 
by  the  Superintendent  of  Documents,  44  U.S.C.  1710  and  1711;  and 
provides  for  the  distribution  by  the  Superintendent  of  Documents 
of  U.S.  Government  documents  to  foreign  libraries,  under  the  ad- 
ministration of  the  Library  of  Congress,  44  U.S.C  1719. 

In  addition,  the  law  establishes  that  Government  publications  of 
value  to  the  public  shall  be  distributed  by  the  Superintendent  of 
Documents  to  depository  libraries,  44  U.S.C.  1902. 

As  the  Acting  Public  Printer  recently  pointed  out  in  comment  on 
H.R.  2381  before  the  Subcommittee  on  Government  Information, 
Justice,  .ind  Agriculture,  many  of  the  information  dissemination  re- 
sponsibilities currently  assigned  to  the  Public  Printer  and  the  Su- 
perintendent of  Documents  by  statute  would  be  undercut  by  the 
proposed  bill  if  enacted,  in  effect  contravening  the  legislative  intent 
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of  those  provisions  of  the  law  which  have  established  a  centralized 
mechanism  for  the  efficient,  effective,  and  economical  distribution 
of  Government  information  to  the  public. 

Several  problems  would  flow  from  these  provisions.  First,  by  per- 
mitting agencies  to  perform  their  own  dissemination  functions,  the 
bill  would  create  a  highly  decentralized  patchwork  of  dissemination 
systems  and  operations  whom  consistency  and  efficiency  would  de- 
pend solely  on  OMB  regulators. 

The  public  thus  would  lose  the  convenience  and  practicality  of 
obtaining  Government  publications  from  a  single,  popular  informa- 
tion resource  currently  available  through  the  Superintendent  of 
Documents. 

Second,  by  not  requiring  that  information  products  and  services 
bound  for  depository  libraries  be  disseminated  to  those  libraries  by 
the  Superintendent  of  Documents,  the  bill  would  impose  substan- 
tial information  acquisition,  cataloging,  and  inventory  problems  on 
depository  libraries,  exaggerating  the  problems  that  libraries  cur- 
rently face  by  agency,  and  OMB,  failure  to  adequately  address  the 
problem  of  agency  failure  to  ensure  that  publications  obtained  else- 
where than  from  the  GPO  are  included  in  the  Depository  Library 
Program. 

As  more  and  more  information  is  converted  to  electronic  formats, 
it  will  be  increasingly  difficult  to  ascertain  that  the  kinds  of  infor- 
mation that  should  be  provided  to  the  libraries  is  actually  being 
provided,  without  the  management  expertise  provided  to  the  pro- 
gram by  the  Superintendent  of  Documents. 

Third,  the  cost-effectiveness  of  the  dissemination  system  pro- 
posed by  the  bill  is  doubtful,  since  it  would  permit  fee  waivers  or 
reductions  for  generally  defined  groups,  unlike  the  current  pricing 
system  established  by  44  U.S.C.  1708,  which  applies  across  the 
board  to  everyone. 

Fourth,  the  requirement  for  OMB  to  develop  a  comprehensive 
index  of  Government  information  products  and  services  undercuts 
the  current  responsibilities  of  the  Superintendent  of  Documents  in 
this  area.  It  also  goes  against  the  finding  of  the  Office  of  Tech- 
nology Assessment  study  that  the  responsibility  for  the  preparation 
and  maintenance  of  such  an  index  is  best  assigned  to  GPO. 

While  the  proposed  bill  provides  explicitly  for  the  dissemination 
of  information  to  depository  libraries  in  U.S.  electronic  formats,  it 
does  not  otherwise  appear  to  take  notice  of  GPO's  current  authority 
and  ability  to  provide  for  the  sale  of  electronic  formats,  or  for  the 
distribution  of  electronic  formats  through  other  GPO  programs. 

Like  the  Acting  Public  Printer,  I  also  have  substantial  reserva- 
tions about  those  aspects  of  the  bill  regarding  standards.  The  re- 
cent OTA  study  of  Federal  information  dissemination  recommended 
that  GPO  take  a  leadership  role  in  establishing  and  promoting  the 
use  of  Governmentwide  data  base  standards  for  information  repro- 
duction and  dissemination. 

The  proposed  bill,  however,  would  assign  that  responsibility  to 
OMB.  Specifically,  OMB  would  be  authorized,  following  "consulta- 
tion" with  the  National  Institute  of  Standards  and  Technology, 
GPO,  other  appropriate  agencies,  and  the  public,  to  issue  "uniform 
technical  standards  for  data  indexing,  formatting,  and  retrieving" 
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information  products  and  services  disseminated  via  CD-ROM  tech- 
nology. 

The  bill  would  also  authorize  OMB  to  issue  standards  for  "mag- 
netic tape,  magnetic  disk,  and  other  electronic  technologies,"  and  to 
periodically  revise  and  update  these  standards.  While  OMB  is  re- 
quired to  consult  with  "other  agencies  and  the  public"  before  issu- 
ing standards  for  the  other  electronic  technologies,  consultation 
with  GPO  is  specifically  required  only  for  standards  applying  to 
CD-ROM. 

This  part  of  the  bill  would  have  a  major  impact  on  GPO  oper- 
ations, because  it  would  provide  OMB  with  the  ability  to  determine 
GPO's  future  equipment,  systems,  and  procedural  requirements  by 
mandating  the  standards  that  GPO's  customer  agencies  will  have 
to  use. 

Without  greater  GPO  participation  in  the  standards-setting  proc- 
ess, a  system  of  standards  could  result  that  would  require  a  major 
capital  investment  program  by  GPO,  in  combination  with  substan- 
tial work  force  staffing,  training,  and  recruitment  impacts.  In  my 
opinion,  this  part  of  the  bill  unnecessarily  intrudes  of  the  Public 
Printer's  statutory  authority  to  "take  charge  of  and  manage"  GPO, 
as  required  by  law. 

Mr.  Chairman,  there  is  a  great  deal  of  interest  today  in  Federal 
information  dissemination  policy  and  practices.  This  interest  has 
been  spurred  by  several  factors,  including  the  increasing  use  of 
electronic  information  technologies  throughout  the  Government,  by 
the  recent  issuance  of  the  OTA  study,  by  controversy  over  OMB's 
efforts  to  provide  information  dissemination  policy  guidance,  by  the 
present  need  to  reauthorize  the  Paperwork  Reduction  Act,  and  by 
increased  interest  on  the  part  of  the  American  public  in  the  proc- 
esses and  activities  of  their  Government. 

As  you  may  know,  my  subcommittee  has  been  holding  hearings 
over  the  last  few  months  on  a  number  of  the  issues  with  which  this 
committee  is  concerned  today.  The  weight  of  the  testimony  we  have 
gathered  so  far  indicates  to  me  that  congressional  action  is  indeed 
necessary  to  set  the  direction  of  Federal  information  policy  for  the 
years  to  come. 

Yet,  the  importance  of  these  issues  also  suggests  to  me  that  we 
proceed  carefully,  with  due  regard  for  the  goals  of  Federal  informa- 
tion policy  that  transcend  technology,  as  well  as  for  the  programs 
and  services  that  have  been  created  by  Congress  over  the  years  to 
serve  those  goals  to  the  benefit  of  the  public. 

Like  you,  I  have  an  abiding  interest  in  ensuring  that  any  action 
we  take  results  in  the  best  possible  means  for  providing  the  public 
with  the  information  that  is  necessary  to  maintain  an  informed  and 
vigilant  public,  and  I  look  forward  to  working  cooperatively  with 
this  committee  as  it  proceeds  with  the  reauthorization  of  trie  Pa- 
perwork Reduction  Act. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  I  would  be 
pleased  to  answer  any  questions  you  may  have. 

[The  prepared  statement  of  Mr.  Bates  follows:] 
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STATEMENT  OF 
REP.  JIM  BATES,  CHAIRMAN 
SUBCOMMITTEE  ON  PROCUREMENT  AND  PRINTING 
COMMITTEE  ON  HOUSE  ADMINISTRATION 

BEFORE  THE 
COMMITTEE  ON  GOVERNMENT  OPERATIONS 
August  1,  1989 


Mr.  Chairman,  thank  you  for  your  invitation  to  appear  before  the 
Committee  on  Government  operations  as  you  conduct  these  hearings 
on  the  reauthorization  of  the  Paperwork  Reduction  Act. 

I  have  reviewed  the  discussion  draft  of  the  Paperwork  Reduction 
and  Federal  Information  Resources  Management  Act  of  198  9.  As  a 
member  of  the  Committee  on  Government  Operations,  I  support  your 
effort  to  develop  legislation  that  will  reaffirm  the  original 
intent  of  the  law  to  reduce  the  government  paperwork  burden  on 
individuals,  small  businesses,  state  and  local  governments,  and 
others;  minimize  the  cost  and  maximize  the  usefulness  of  federal 
information  activities;  and  coordinate  and  integrate  federal 
information  policies  and  practices.  I  also  support  your  effort 
to  demonstrate  Congress'  historic  leadership  in  federal 
information  policy  by  providing  a  statement  on  the  value  of 
public  information,  and  by  declaring  it  to  be  the  affirmative 
responsibility  of  the  federal  government  to  provide  access  to 
such  information. 

However,  as  Chairman  of  the  Committee  on  House  Administration 
Subcommittee  on  Procurement  and  Printing,  and  as  a  member  of  the 
Joint  Committee  on  Printing  (JCP) ,  I  am  deeply  concerned  about 
those  aspects  of  the  proposed  bill  -  specifically  section  104(d) 
pertaining  to  the  information  dissemination  functions  of  the 
Director  of  the  Office  of  Management  and  Budget  (OMB) .  In 
addition,  I  am  also  concerned  about  the  impact  of  the  language 
contained  in  section  204,  regarding  the  issuance  of  uniform 
technical  standards  by  OMB  on  the  Government  Printing  Office 
(GPO) .  With  the  exception  of  minor  changes,  these  provisions  are 
contained  in  H.R.  2381,  the  Information  Policy  Act  of  1989,  which 
was  introduced  by  my  distinguished  colleague  Representative  Bob 
Wise  on  May  16th. 
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My  views  on  sections  104  (d)  and  204  of  the  proposed  Paperwork 
Reduction  and  Federal  Information  Resources  Management  Act  and 
H.R.  2381  are  the  same.  I  agree  wholeheartedly  that  statutory 
provisions  are  necessary  to  provide  guidance  to  0MB  in  the 
issuance  of  regulations  and  circulars  concerning  the  information 
dissemination  activities  of  federal  agencies.  The  absence  of 
such  provisions  in  current  law,  in  my  view,  has  led  to  a  great 
deal  of  misunderstanding  and  misapplication  of  Congressional 
intent  regarding  federal  information  dissemination,  as  the 
experience  with  OMB  Circular  A-130,  and  subsequent  efforts  to 
revise  that  circular,  has  recently  shown.  I  am  not  persuaded, 
however,  that  the  specific  provisions  of  the  proposed  bill  go  far 
enough  to  prevent  a  repeat  of  these  problems.  In  my  opinion,  the 
information  dissemination  provisions  of  the  proposed  bill  fall 
short  of  what  is  needed  to  adequately  ensure  proper  guidance  to 
federal  agencies  to  utilize  specific  programs  of  the  GPO,  which 
were  established  by  law  to  provide  the  public  with  cost- 
effective,  efficient  access  to  government  information.  Moreover, 
I  believe  that  the  section  regarding  technical  standards 
threatens  to  deprive  the  GPO  of  the  technological  expertise  with 
which  it  has  operated  successfully  for  more  than  125  years,  to 
the  great  benefit  of  Congress,  federal  agencies,  public 
information  consumers,  and  taxpayers  alike. 

As  you  know,  the  Committee  on  House  Administration,  in  part  due 
to  its  special  relationship  with  the  JCP,  has  general  legislative 
jurisdiction  over  the  printing  and  public  documents  chapters  of 
Title  44  of  the  United  States  Code.  Where  information 
dissemination  is  specifically  concerned,  the  law  now  provides 
that  "publications  for  public  distribution  [are]  to  be 
distributed  by  the  Public  Printer"  [44  U.S.C.  1701].  The  law 
also  provides  for  the  sale  of  publications  to  the  public  by  the 
Superintendent  of  Documents  [44  U.S.C.  1702];  sets  the  price  of 
documents  for  sale  to  the  public,  and  prescribes  the  terms  and 
conditions  for  resale  of  publications  [44  U.S.C.  1708];  provides 
for  the  preparation  and  publication  of  a  catalog  of  government 
documents  by  the  Superintendent  of  Documents  [44  U.S.C.  1710  and 
1711];  and  provides  for  the  distribution  by  the  Superintendent  of 
Documents  of  U.S.  Government  documents  to  foreign  libraries, 
under  the  administration  of  the  Library  of  Congress  [44  U.S.C. 
1719],  In  addition,  the  law  establishes  that  government 
publications  of  value  to  the  public  shall  be  distributed  by  the 
Superintendent  of  Documents  to  depository  libraries  [44  U.S.C. 
1902]  . 

As  the  Acting  Public  Printer  recently  pointed  out  in  comments  on 
H.R.  2381  before  the  Subcommittee  on  Government  Information, 
Justice,  and  Agriculture,  many  of  the  information  dissemination 
responsibilities  currently  assigned  to  the  Public  Printer  and  the 
Superintendent  of  Documents  by  statute  would  be  undercut  by  the 
proposed  bill  if  enacted,  in  effect  contravening  the  legislative 
intent  of  those  provisions  of  the  law  which  have  established  a 
centralized  mechanism  for  the  efficient,  effective,  and 
economical  distribution  of  government  information  to  the  public. 
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Several  problems  would  flow  from  these  provisions.  First,  by 
permitting  agencies  to  perform  their  own  dissemination  functions/ 
the  bill  would  create  a  highly  decentralized  patchwork  of 
dissemination  systems  and  operations  whom  consistency  and 
efficiency  would  depend  solely  on  OMB  regulators.  The  public 
thus  would  lose  the  convenience  and  practicality  of  obtaining 
government  publications  from  a  single,  popular  information 
resource  currently  available  through  the  Superintendent  of 
Documents. 

Second,  by  not  requiring  that  information  products  and  services 
bound  for  depository  libraries  be  disseminated  to  those  libraries 
by  the  Superintendent  of  Documents,  the  bill  would  impose 
substantial  information  acquisition,  cataloging,  and  inventory 
problems  on  depository  libraries,  exaggerating  the  problems  that 
libraries  currently  face  by  agency  (and  OMB)  failure  to 
adequately  address  the  problem  of  agency  failure  to  ensure  that 
publications  obtained  elsewhere  than  from  the  GPO  are  included  in 
the  Depository  Library  Program.  As  more  and  more  information  is 
converted  to  electronic  formats,  it  will  be  increasingly 
difficult  to  ascertain  that  the  kinds  of  information  that  should 
be  provided  to  the  libraries  is  actually  being  provided,  without 
the  management  expertise  provided  to  the  program  by  the 
Superintendent  of  Documents. 

Third,  the  cost-effectiveness  of  the  dissemination  system 
proposed  by  the  bill  is  doubtful,  since  it  would  permit  fee 
waivers  or  reductions  for  generally-defined  groups,  unlike  the 
current  pricing  system  established  by  44  U.S.C.  1708,  which 
applies  across  the  board  to  everyone. 

Fourth,  the  requirement  for  OMB  to  develop  a  comprehensive  index 
of  government  information  products  and  services  undercuts  the 
current  responsibilities  of  the  Superintendent  of  Documents  in 
this  area.  It  also  goes  against  the  finding  of  the  Office  of 
Technology  Assessment  (OTA)  study  that  the  responsibility  for  the 
preparation  and  maintenance  of  such  an  index  is  best  assigned  to 
GPO. 

While  the  proposed  bill  provides  explicitly  for  the  dissemination 
of  information  to  depository  libraries  in  electronic  formats,  it 
does  not  otherwise  appear  to  take  notice  of  GPO's  current 
authority  and  ability  to  provide  for  the  sale  of  electronic 
formats,  or  for  the  distribution  of  electronic  formats  through 
other  GPO  programs. 

Like  the  Acting  Public  Printer,  I  also  have  substantial 
reservations  about  those  aspects  of  the  bill  regarding  standards. 
The  recent  OTA  study  of  federal  information  dissemination 
recommended  that  GPO  take  a  leadership  role  in  establishing  and 
promoting  the  use  of  government-wide  database  standards  for 
information  reproduction  and  dissemination.  The  proposed  bill, 
however,   would  assign  that  responsibility  to  OMB.  Specifically, 
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OMB  would  be  authorized,  following  "consultation"  with  the 
National  Institute  of  Standards  and  Technology,  GPO ,  other 
appropriate  agencies,  and  the  public,  to  issue  "uniform  technical 
standards  for  data  indexing,  formatting,  and  retrieving" 
information  products  and  services  disseminated  via  CD-ROM 
technology.  The  bill  would  also  authorize  OMB  to  issue  standards 
for  "magnetic  tape,  magnetic  tape,  magnetic  disk,  and  other 
electronic  technologies,"  and  to  periodically  revise  and  update 
these  standards.  While  OMB  is  required  to  consult  with  "other 
agencies  and  the  public"  before  issuing  standards  for  the  other 
electronic  technologies,  consultation  with  GPO  is  specifically 
required  only  for  standards  applying  to  CD-ROM. 

This  part  of  the  bill  would  have  a  major  impact  on  GPO 
operations,  because  it  would  provide  OMB  with  the  ability  to 
determine  GPO 1 s  future  equipment,  systems,  and  procedural 
requirements  by  mandating  the  standards  that  GPO's  customer 
agencies  will  have  to  use.  Without  greater  GPO  participation  in 
the  standards-setting  process,  a  system  of  standards  could  result 
that  would  require  a  major  capital  investment  program  by  GPO,  in 
combination  with  substantial  workforce  staffing,  training,  and 
recruitment  impacts.  In  my  opinion,  this  part  of  the  bill 
unnecessarily  intrudes  of  the  Public  Printer's  statutory 
authority  to  "take  charge  of  and  manage"  GPO,  as  required  by  law. 

Mr.  Chairman,  there  is  a  great  deal  of  interest  today  in  federal 
information  dissemination  policy  and  practices.  This  interest  has 
been  spurred  by  several  factors,  including  the  increasing  use  of 
electronic  information  technologies  throughout  the  government,  by 
the  recent  issuance  of  the  OTA  study,  by  controversy  over  OMB's 
efforts  to  provide  information  dissemination  policy  guidance,  by 
the  present  need  to  reauthorize  the  Paperwork  Reduction  Act,  and 
by  increased  interest  on  the  part  of  the  American  public  .in  the 
processes  and  activities  of  their  government. 

As  you  may  know,  my  subcommittee  has  been  holding  hearings  over 
the  last  few  months  on  a  number  of  the  issues  with  which  this 
committee  is  concerned  today.  The  weight  of  the  testimony  we 
have  gathered  so  far  indicates  to  me  that  Congressional  action  is 
indeed  necessary  to  set  the  direction  of  federal  information 
policy  for  the  years  to  come.  Yet  the  importance  of  these  issues 
also  suggests  to  me  that  we  proceed  carefully,  with  due  regard 
for  the  goals  of  federal  information  policy  that  transcend 
technology,  as  well  as  for  the  programs  and  services  that  have 
been  created  by  Congress  over  the  years  to  serve  those  goals  to 
the  benefit  of  the  public.  Like  you,  I  have  an  abiding  interest 
in  ensuring  that  any  action  we  take  results  in  the  best  possible 
means  for  providing  the  public  with  the  information  that  is 
necessary  to  maintain  an  informed  and  vigilant  public,  and  I  look 
forward  to  working  cooperatively  with  this  committee  as  it 
proceeds  with  the  reauthorization  of  the  Paperwork  Reduction  Act. 

Mr.  Chairman,  this  concludes  my  prepared  statement.  I  would  be 
pleased  to  answer  any  questions  you  may  have. 
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Mr.  Kleczka.  Thank  you  Congressman  Bates.  I  have  no  ques- 
tions, knowing  full  well  you  have  to  run  to  your  other  hearing.  Let 
me  ask  if  Congressman  Horton  might  have  a  question. 

Mr.  Horton.  I  don't  have  any  questions.  I  read  your  full  state- 
ment. It  is  a  good  statement  and  it  will  be  helpful  to  us  as  we  walk 
through  this.  Thank  you. 

Mr.  Bates.  I  have  a  markup  on  my  trauma  care  legislation  now, 
so  could  I  be  excused? 

Mr.  Kleczka.  Certainly.  Let  me  introduce  to  those  in  attendance 
our  colleague,  Bob  Wise,  who  I  indicated  in  the  opening  statement 
is  the  main  author  of  H.R.  2381.  Do  you  have  an  opening  state- 
ment? 

Mr.  Wise.  No.  I  appreciate  the  chance  to  come  today. 

Mr.  Kleczka.  Our  next  witness  is  a  member  of  the  Government 
Operations  Committee,  Major  Owens.  He  represents  the  district 
from  Brooklyn  and  came  to  Congress  in  1984.  He  is  chairman  of 
the  Subcommittee  on  Select  Education  of  the  Education  and  Labor 
Committee.  He  is  also  a  member  of  this  committee  as  I  indicated 
and  he  serves  on  the  Government  Information,  Justice,  and  Agri- 
culture Subcommittee. 

He  has  maintained  an  avid  interest  in  the  Paperwork  Reduction 
Act  and  the  dissemination  of  information.  We  would  like  to  add 
that  Congressman  Owens  is  the  first  professional  librarian  ever 
elected  to  Congress.  We  look  forward  to  your  testimony. 

STATEMENT  OF  HON.  MAJOR  R.  OWENS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Mr.  Owens.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  testify  on  this  very  important  piece  of  legislation.  I  do 
think  it  is  a  very  important  piece  of  legislation.  This  is  a  function 
which  has  not  received  enough  attention  from  the  Congress.  The 
Paperwork  Reduction  Act  of  1980,  Public  Law  96-511  as  promul- 
gated, I  don't  think  the  intent  of  this  law  was  to  give  OMB  the  far- 
reaching  powers  it  has  assumed.  It  has  abused  those  powers  and 
the  abuse  of  those  powers  is  the  reason  I  am  here  to  appeal  to  the 
committee  to  take  a  very  close  look  at  one  portion  of  this  legisla- 
tion. I  support  your  efforts  to  rein  in  the  Office  of  Management  and 
Budget  in  order  to  stop  them  from  using  PRA  to  prevent  regulatory 
agencies  from  issuing  regulations,  which  will  protect  the  health 
and  safety  of  our  citizens. 

Whereas  the  draft  bill  seeks  to  limit  OMB's  authority  in  the  area 
of  collection  of  information  and  seeks  to  make  them  operate  in  the 
public  view,  the  bill  gives  OMB  new  authority  in  the  area  of  dis- 
semination and  indexing.  I  do  think  it  is  a  far  more  involved  proc- 
ess than  the  framers  of  the  legislation  realized.  I  think  it  is  a  task 
that  should  be  a  bipartisan  task  and  not  a  task  let  to  a  unit  of  Gov- 
ernment which  really  is  part  of  the  Office  of  the  President  and  a 
unit  of  Government  which  is  committed  to  carry  out  the  policies  of 
the  President  primarily. 

It  needs  to  be  a  shared  activity.  Legislators  ought  to  be  involved 
in  making  decisions  about  which  publications  are  going  to  continue 
and  which  will  come  into  existence  and  how  they  are  to  be  distrib- 
uted. 
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In  the  law  there  are  a  number  of  places  where  these  functions 
have  been  delegated  to  other  units  of  Government. 

OMB  has  used  the  Paperwork  Reduction  Act  in  the  last  8  years 
to  force  agencies  to  eliminate  important  publications,  to  charge  for 
formerly  free  publications,  to  set  up  their  own  sales  programs,  to 
privatize  publications  and  to  deny  information  in  electronic  format 
to  the  public  through  depository  libraries. 

For  example,  it  is  my  understanding  that  OMB  pressured  the 
Census  Bureau  not  to  participate  in  the  pilot  project  for  provision 
of  electronic  information  to  depository  libraries.  Fortunately,  Cen- 
sus was  allowed  to  participate  voluntarily,  because  of  their  argu- 
ment that  depository  libraries  are  key  to  the  public's  access  census 
data.  Census  plans  on  publishing  a  large  portion  of  the  1990  Cen- 
sus of  Population  and  Housing  on  about  20  to  25  compact  disks. 
Most  of  this  data  will  not  be  available  in  paper  of  microfiche. 

In  another  example,  the  Small  Business  Administration  was  di- 
rected to  start  charging  for  publications,  designed  to  assist  small 
businesses,  instead  of  giving  them  away  free.  SBA,  with  OMB's  as- 
sistance, established  a  trust  fund;  and  in  order  to  avoid  having  to 
sell  publications  through  GPO,  decided  that  the  money  they  re- 
ceived would  be  considered  donations.  Once  there  is  sufficient 
money  in  the  trust  fund,  the  publications  would  no  longer  be  con- 
sidered Government  publications  and  would  not  be  subject  to  any 
other  requirements  of  title  44,  such  as  depository  library  distribu- 
tion. 

I  support  those  basic  principles  in  the  draft  Paperwork  Reduction 
Act  that  attempt  to  insure  that  the  public  will  receive  access  to  all 
Government  publications  and  records,  regardless  of  format  at  mar- 
ginal cost.  I  support  the  need  for  a  comprehensive  index  of  all  Gov- 
ernment publications  and  the  need  for  agencies  to  publish  their 
data  "along  with  adequate  software,  indexes,  and  other  tools  owned 
or  licensed  by  the  Federal  Government."  I  support  the  provision 
that  prohibits  agencies  "from  restricting  or  regulating  the  use,  re- 
sale, or  redissemination  of  public  information  products  and  services 
by  any  person,  and  from  requiring  or  accepting  fees  or  royalties  for 
such  use,  resale,  or  redissemination." 

I  support  the  provision  that  will  enhance  public  access  by  requir- 
ing that  agencies  "make  available  to  Federal  Depository  libraries 
all  public  information  products  required  by  law  to  be  made  avail- 
able, including  public  information  products  in  electronic  formats." 
Although  I  would  like  to  see  the  term  services  included  in  this  lan- 
guage, because  its  absence  could  mean  that  such  online  services  as 
the  electronic  bulletin  board  would  not  be  available  to  depository 
libraries.  As  you  may  be  aware,  there  is  a  pilot  project  to  provide 
the  EBB  to  depository  libraries. 

And  of  course  I  support  the  continued  FOIA  concept  that  "public 
interest,  nonprofit,  governmental,  or  other  persons,  who  are  likely 
to  further  dissemination  of  government  information,  enhance  an 
agency  mission  or  otherwise  serve  the  public  interest"  should  re- 
ceive a  reduction  or  waiver  of  fees.  This  provision  makes  it  possible 
for  the  Weather  Service  to  continue  to  exchange  data  with  State 
and  local  weather  information  providers,  as  well  as  guarantees  that 
persons,  such  as  reporters,  will  continue  to  have  unimpeded  access 
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to  Government  information  vital  to  the  continuance  of  our  democ- 
racy. 

In  the  spirit  of  sunshine  and  informed  public  consent,  I  agree 
with  the  provision  requiring  agencies  to  provide  public  notice,  in- 
cluding outreach  efforts  designed  to  assure  that  all  interested  per- 
sons will  likely  receive  notice,  before  taking  any  actions  to  initiate, 
terminate,  or  significantly  modify  a  public  information  product  or 
service. 

These  are  parts  of  the  draft  bill  which  I  certainly  think  are  nec- 
essary and  do  support. 

I  strongly  support  all  of  these  basic  provisions,  but  strongly  rec- 
ommend that  these  provisions  be  embodied  in  basic  principles  in 
the  bill,  which  would  apply  to  all  agencies;  and  that  OMB  not  be 
given  the  opportunity  to  water  down  or  subvert  these  principles. 

I  also  recommend  that  OMB  not  be  given  any  operational  respon- 
sibilities and  that  instead  the  responsibilities  for  indexing,  estab- 
lishment of  standards,  sale  of  Government  information  products 
and  services  remain  with  those  agencies  that  are  currently  respon- 
sible for  those  activities. 

This  bill  ignores  the  real  experts  in  the  area  of  indexing  and  cat- 
aloging, the  Federal  librarians.  Almost  30  years  ago,  tney  orga- 
nized the  Federal  Library  and  Information  Center  Committee 
[FLICC]  through  which  they  use  cooperative  programs,  including 
one  in  which  several  hundred  Federal  libraries  catalog  into  the 
same  computerized  data  base.  Libraries  in  all  branches  have 
agreed  to  use  the  same  set  of  indexing/cataloging  rules — the  Anglo/ 
American  Cataloging  Rules — and  the  Library  of  Congress*  MAKC 
computer  format. 

The  Superintendent  of  Documents  uses  this  computerized  net- 
work, and  when  a  Federal  library  catalogs  their  own  agency  publi- 
cation first,  the  Superintendent  of  Documents  uses  that  cataloging, 
adds  additional  information  such  as  price,  sales  order  number,  and 
availability.  Once  a  month  the  Superintendent  cumulates  this  in- 
formation and  distributes  it  as  a  tape  and  a  paper  "Monthly  Cata- 
log of  U.S.  Government  Publications."  I  include  these  details  be- 
cause I  think  they  are  important.  The  framers  of  the  original  law 
did  not  understand  how  important  the  details  were  and  what  a 
massive  activity  they  were  discussing  when  they  talked  about  the 
dissemination  of  public  information. 

I  recommend  that  the  Federal  Library  and  Information  Center 
Committee  be  given  the  responsibility  to  coordinate  the  Federal  Lo- 
cator System  and  that  within  that  system  certain  agencies  be  given 
specific  responsibilities.  The  Superintendent  of  Documents  should 
continue,  in  cooperation  with  the  Library  of  Congress  and  Federal 
agency  libraries  to  index  and  catalog  all  Government  publications, 
regardless  of  format.  The  Archivist  should  index  all  records,  re- 
gardless of  format.  The  Federal  Library  Committee  should  coordi- 
nate access  to  these  two  data  bases  through  cooperative  agree- 
ments among  all  FLICC  members.  The  indexing  standards  for 
these  data  bases  should  be  established  by  the  Federal  Library  and 
Information  Center  Committee,  with  input  from  the  library  com- 
munity. Agency  librarians  should  be  given  the  responsibility  and 
the  power  to  acquire  and  provide  their  agency's  Government  publi- 
cations to  the  Superintendent  of  Documents,  the  National  Tech- 
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nical  Information  Service,  and  the  Educational  Resources  Informa- 
tion Center  for  indexing  and  distribution. 

With  the  flow  of  information  being  what  it  is  and  the  generation 
of  information  constantly  escalating,  these  are  not  small  matters. 
The  way  in  which  information  is  processed  determines  whether  or 
not  it  gets  disseminated,  determines  whether  or  not  it  is  going  to 
be  available  for  future  generations.  I  believe  the  responsibility  for 
setting  standards  for  electronic  formats,  such  as  computer  disks, 
should  be  shared  by  the  National  Institute  of  Standards  and  Tech- 
nology [NIST]  and  the  Government  Printing  Office,  in  consultation 
with  publishing  agencies  and  the  Federal  Library  and  Information 
Center  Committee.  GPO  is  responsible  under  title  44  for  the  pro- 
curement and  printing  of  publications  for  Government  agencies. 
The  appropriations  laws,  for  the  last  several  Congresses,  have  di- 
rected agencies  to  use  GPO  for  their  printing  needs.  GPO  currently 
acquires  electronic  products  such  as  tapes,  floppy  disks,  and  CD- 
ROMs  for  agencies.  It  only  makes  sense  that  if  GPO  is  responsible 
for  providing  these  products,  they  should  be  assigned  the  respon- 
sibility of  working  with  NIST  to  establish  standards. 

I  believe,  as  I  said  before,  that  Federal  libraries  should  be  re- 
sponsible for  establishing  and  modifying  indexing  and  cataloging 
standards.  The  Library  of  Congress  and  the  two  national  libraries, 
National  Library  of  Medicine  and  the  National  Agriculture  Library 
have  worked  with  national  and  international  library  groups  to  es- 
tablish international  standards  for  the  production  and  sharing  of 
cataloging  information.  Do  we  want  our  library  to  take  a  back  seat 
to  OMB? 

I  hope,  that  before  you  go  forward  with  this  bill,  that  you  will 
take  into  consideration  the  Governmentwide  infrastructure,  which 
currently  indexes  and  disseminates  Government  information.  Con- 
gress has  established  this  system,  and  although  it  doesn't  work 
perfectly,  we  should  concentrate  on  improving  it  instead  of  dras- 
tically changing  it. 

We  don't  want  to  delegate  so  much  authority  to  OMB,  that  it  will 
be  difficult,  if  not  impossible,  for  us  to  affect  policies  in  the  area 
of  Government  information  collection  and  dissemination.  I  would 
like  to  have  my  staff  work  with  yours  on  language  that  would  re- 
flect my  concerns  and  those  of  my  constituents.  Thank  you  for  this 
opportunity  to  share  my  concerns  with  you. 

[The  prepared  statement  of  Mr.  Owens  follows:! 
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Thank  you,  Mr.  Chairman,  for  your  invitation  to  appear  before  the 
Subcommittee  on  Legislation  and  National  Security  to  give  you  my  views 
on  the  Reauthorization  of  the  Paperwork  Reduction  Act.     I  support  your 
efforts  to  rein  in  the  Office  of  Management  and  Budget,  in  order  to 
stop  them  from  using  the  PRA  to  prevent  regulatory  agencies  from 
issuing  regulations,  which  will  protect  the  health  and  safety  of  our 
citizens . 

Whereas  the  draft  bill  seeks  to  limit  0MB' s  authority  in  the  area 
of  collection  of  information  and  seeks  to  make  them  operate  in  the 
public  view,  the  bill  gives  0MB  new  authority  in  the  area  of 
dissemination  and  indexing.     I  do  not  support  the  provisions  of  the 
bill,  which  would  increase  0MB 's  power  in  the  area  of  information 
dissemination  and  indexing.     0MB  has  used  the  Paperwork  Reduction  Act 
to  force  agencies  to  eliminate  important  publications,  to  charge  for 
formerly  free  publications,  to  set  up  their  own  sales  programs,  to 
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privatize  publications  and  to  deny  information  in  electronic  format  to 
the  public  through  depository  libraries. 

For  example,  it  is  my  understanding  that  0MB  pressured  the  Census 
Bureau  not  to  participate  in  the  pilot  project  for  provision  of 
electronic  information  to  depository  libraries.     Fortunately,  Census 
was  allowed  to  participate  voluntarily/     because  of  their  argument  that 
depository  libraries  are  key  to  the  public's  access  to  census  data. 
Census  plans  on  publishing  a  large  portion  of  the  1990  Census  of 
Population  and  Housing  on  about  20  to  25  compact  disks.    Most  of  this 
data  will  not  be  available  in  paper  or  microfiche. 

In  another  example,  the  Small  Business  Administration  was  directed 
to  start  charging  for  publications,  designed  to  assist  small 
businesses,  instead  of  giving  them  away  free.     SBA,  with  0MB 's 
assistance,  established  a  trust  fund;  and  in  order  to  avoid  having  to 
sell  publications  through  GPO,  decided  that  the  money  they  received 
would  be  considered  donations.     Once  there  is  sufficient  money  in  the 
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trust  fund,  the  publications  would  no  longer  be  considered  government 
publications  and  would  not  be  subject  to  any  other  requirements  of 
title  44,  such  as  depository  library  distribution. 

I  support  those  basic  principles  in  the  draft  Paperwork  Reduction 
Act  that  attempt  to  insure  that  the  public  will  receive  access  to  all 
government  publications  and  records,  regardless  of  format  at  marginal 
cost.     I  support  the  need  for  a  comprehensive  index  of  all  government 
publications  and  the  need  for  agencies  to  publish  their  data  "along 
with  adequate  software,  indexes,  and  other  tools  owned  or  licensed  by 
the  Federal  Government"     I  support  the  provision  that  prohibits 
agencies  "from  restricting  or  regulating  the  use,  resale,  or 
redissemination  of  public  information  products  and  services  by  any 
person,  and  from  requiring  or  accepting  fees  or  royalties  for  such  use, 
resale,  or  redissemination" 


I  support  the  provisions  that  will  enhance  public  access,  by 
requiring  that  agencies  "make  available  to  Federal  Depository  libraries 
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all  public  information  products  required  by  law  to  be  made  available, 
including  public  information  products  in  electronic  formats". 
Although,   I  would  like  to  see  the  term  services  included  in  this 
language,  because  its  absence  could  mean  that  such  online  services  as 
the  Electronic  Bulletin  Board  would  not  be  available  to  depository 
libraries.     As  you  many  be  aware,   there  is  a  pilot  project  to  provide 
the  EBB  to  depository  libraries . 

And  of  course,   I  support  the  continued  FOIA  concept  that"  "public 
interest,  nonprofit,  governmental,  or  other  persons,  who  are  likely  to 
further  dissemination  of  Government  information,     enhance  an  agency 
mission  or  otherwise  serve  the  public  interest"  should  receive  a 
reduction  or  waiver  of  fees.     This  provision  makes  it  possible  for  the 
Weather  Service  to  continue  to  exchange  data  with  state  and  local 
weather  information  providers,  as  well  as  guarantees  that  persons,  such 
as  reporters  will  continue  to  have  unimpeded  access  to  government 
information  vital  to  the  continuance  of  our  democracy. 
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In  the  spirit  of  sunshine  and  informed  public  consent,  I  agree 
with  the  provision  requiring  agencies  to  provide  public  notice, 
including  outreach  efforts  designed  to  assure  that  all  interested 
persons  will  likely  receive  notice,  before  taking  any  actions  to 
initiate,  terminate,  or  significantly  modify  a  public  information 
product  or  service" 

I  strongly  support  all  of  these  basic  provisions,  but  strongly 
recommend  that  these  provisions  be  embodied  in  basic  principles  in  the 
bill,  which  would  apply  to  all  agencies;  and  that  OMB  not  be  given  the 
opportunity  to  water  down  or  subvert  these  principles . 

I  also  recommend  that  OMB  not  be  given  any  operational 
responsibilities  and  that  instead  the  responsibilities  for  indexing, 
establishment  of  standards,  sale  of  government  information  products  and 
services  remain  with  those  agencies  that  are  currently  responsible  for 
those  activities . 


513 

This  bill  ignores  the  real  experts  in  the  area  of  indexing  and 
cataloging,  the  federal  librarians.    Almost  30  years  ago,  they 
organized  the  Federal  Library  and  Information  Center  Committee  (FLICC) 
through  which  they  use  cooperative  programs,  including  one  in  which 
several  hundred  federal  libraries  catalog  into  the  same  computerized 
data  base.     Libraries  in  all  branches  have  agreed  to  use  the  same  set 
of  indexing/cataloging  rules  (the  Anglo/American  Cataloging  Rules)  and 
the  Library  of  Congress's  MARC  computer  format. 

The  Superintendent  of  Documents  uses  this  computerized  network, 
and  when  a  federal  library  catalogs  their  own  agency  publication  first, 
the  Superintendent  of  Documents  uses  that  cataloging,  adds  additional 
information  such  as  price,  sales  order  number  and  availabilty.    Once  a 
month  the  Superintendent  cumulates  this  information  and  distributes  it 
as  a  tape  and  a    paper  Monthly  Catalog  of  U.S.  Government  Publications. 
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I  recommend  that  the  Federal  Library  and  Information  Center 
Committee  be  given  the  responsibility  to  coordinate  the  Federal  Locator 
System  and  that  within  that  system  certain  agencies  be  given  specific 
responsibilites .     The  Superintendent  of  Documents  should  continue,  in 
cooperation  with  the  Library  of  Congress  and  Federal  Agency  libraries 
to  index  and  catalog  all  government  publications,  regardless  of 
format.    The  Archivist  should  index  all  records,  regardless  of  format. 
The  Federal  Library  Committee  should  coordinate  access  to  these  two 
data  bases  through  cooperative  agreements  among  all  FLICC  members.  The 
indexing  standards  for  these  data  bases  should  be  established  by  the 
Federal  Library  and  Information  Center  Committee,  with  input  from  the 
library  community.    Agency  librarians  should  be  given  the 
responsibility  and  the  power  to  acquire  and  provide  their  agency's 
government  publications  to  the  Superintendent  of  Documents,  the 
National  Technical  Information  Service  and  the  Educational  Resources 
Information  Center  for  indexing  and  distribution. 
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we  should  concentrate  on  improving  it  instead  of  drastically  changing 
it. 

We  don't  want  to  delegate  so  much  authority  to  OMB,  that  it  will 
be  difficult,  if  not  impossible,  for  us  to  affect  policies  in  the  area 
of  government  information  collection  and  dissemination.     I  would  like 
to  have  my  staff  work  with  yours  on  language  that  would  reflect  my 
concerns  and  those  of  my  constituents .     Thank  you  for  this  opportunity 
to  share  my  concerns  with  you. 
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It  is  important  to  recognize  that  the  depository  library  program 
is  made  up  of  libraries  from  all  three  branches  of  government,  as  well 
as  public,  state,  and  academic  libraries.     Often  this  program  is  the 
only  way  that  one  branch  of  government  obtains  information  from  another 
branch  of  government.     Some  Agencies  value  the  information  they  get 
through  this  program  for  their  agency,  but  don't  want  to  share  their 
information  with  other  agencies.      Even  OMB  has  access  to  a  depository 
library  in  the  New  Executive  Office  Building. 

I  believe  that  the  responsibility  for  setting  standards  for 
electronic  formats,  such  as  compact  disks,  should  be  shared  by  the 
National  Institute  of  Standards  and  Technology  (NIST)  and  the 
Government  Printing  Office,  in  consultation  with  publishing  agencies 
and  the  Federal  Library  and  Information  Center  Committee.     GPO  is 
responsible  under  title  44  for  the  procurement  and  printing  of 
publications  for  government  agencies .     The  Appropriations  laws ,  for  the 
last  several  Congresses,  have  directed  agencies  to  use  GPO  for  their 
printing  needs.     GPO  currrently  acquires  electronic  products,  such  as 
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tapes,  floppy  disks  and  CD  Roms  for  agencies.     It  only  makes  sense  that 
if  GPO  is  responsible  for  providing  these  products,  they  should  be 
assigned  the  responsibility  of  working  with  NIST  to  establish 
standards . 

I  believe,  as  I  said  before,  that  Federal  librarians  should  be 
responsible  for  establishing  and  modifying  indexing  and  cataloging 
standards.     The  Library  of  Congress  and  the  two  national  libraries, 
National  Librrary  of  Medicine  and  the  National  Agriculture  Library  have 
worked  with  national  and  international  library  groups  to  establish 
international  standards  for  the  production  and  sharing  of  cataloging 
information.     Do  we  want  our  library  to  take  a  back  seat  to  OMB? 

I  hope,  that  before  you  go  forward  with  this  bill,  that  you  will 
take  into  consideration  the  government  wide  infrastructure,  which 
currently  indexes  and  disseminates  government  information.  Congress 
has  established  this  system,  and  although  it  doesn't  work  prerfectly, 
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Mr.  Kleczka.  Congressman  Owens,  thank  you  for  your  testi- 
mony. Let  me  introduce  Congressman  Kyi,  a  member  of  the  com- 
mittee. Congressman,  do  you  have  an  opening  statement? 

Mr.  Kyl.  No,  I  don't. 

Mr.  Kleczka.  Congressman  Owens,  you  indicated  in  your  testi- 
mony the  example  of  SBA  selling  documents.  You  said  you  had  a 
problem  with  agencies  selling  documents  knowing  full  well  the 
problem  with  the  Federal  deficit.  However,  was  it  your  concern 
about  the  manner  in  which  they  set  up  a  trust  fund? 

Mr.  Owens.  The  trust  fund  raises  a  number  of  serious  questions. 
OMB  established  itself  as  a  czar  in  decisionmaking  about  what 
publications  should  be  treated,  which  stay,  which  go,  which  come 
into  existence.  That  is  a  tremendous  amount  of  power.  There 
should  be  a  body  composed  of  the  legislative,  executive,  and  judici- 
ary branch  to  have  that  kind  of  power  to  decide  what  will  be  pub- 
lished, the  cost,  which  often  communicates  the  extent  of  distribu- 
tion. Those  are  decisions  that  I  don't  think  the  original  Paperwork 
Reduction  Act  intended  to  be  made  by  a  unit  like  OMB.  I  think  in 
view  of  the  fact  that  there  is  a  gap  there,  there  is  a  hole  in  the 
legislation,  this  is  the  opportunity  to  correct  that  and  clarify  that 
part  of  the  law  and  to  look  at  it  and  decide  on  what  mechanisms 
it  would  be  most  reasonable  to  deal  with  the  development  and  dis- 
semination of  information. 

I  think  it  certainly  should  be  a  bipartisan  structure,  representa- 
tives of  a  bipartisan  setup  making  those  decisions. 

Mr.  Kleczka.  Thank  you.  Are  there  any  questions? 

Mr.  Horton.  I  have  no  questions.  I  want  to  thank  you  for  your 
statement.  I  appreciate  it. 

Mr.  Kleczka.  Congressman  Wise. 

Mr.  Wise.  I  also  do.  Congresssman  Owens  and  I  engaged  in  a 
discussion  yesterday  evening  on  much  of  this.  I  think  he  raises 
some  good  points.  As  I  said  last  night  on  the  floor  and  again  today, 
Major,  I  think  all  the  points  you  have  raised  can  be  accommodated. 
As  I  say,  I  think  that  we  can  address  some  of  the  concerns  that 
people  have  about  the  role  that  OMB  would  play  under  the  legisla- 
tion that  I  have  introduced. 

I  would  leave  for  everyone  the  thought  that  we  could  completely 
strike  my  provision  from  this  bill  and  you  are  still  going  to  have 
the  same  problem.  So  the  question  then  is,  do  you  want  OMB  oper- 
ating in  a  vacuum  or  do  you  want  OMB  operating  with  definite  re- 
strictions in  setting  policy  for  the  agencies? 

I  think  there  are  a  lot  more  discussions  that  need  to  take  place. 
I  do  believe  that  the  concerns  that  you  have  raised,  Major,  are  good 
ones  and  can  be  met.  I  look  forward  to  working  with  you  on  that. 

Mr.  Owens.  I  appreciate  the  opportunity  to  do  that.  OMB  does 
not  operate  in  a  vacuum.  They  fill  up  the  vacuum  and  they  have 
done  it  in  an  abusive  and  negative  way,  in  my  opinion. 

Mr.  Wise.  Thank  you. 

Mr.  Kleczka.  Thank  you,  Major,  for  appearing.  Our  last  member 
of  the  distinguished  panel  is  Congressman  Hastert  from  Illinois.  He 
was  elected  in  1987  and  has  been  a  member  of  this  committee  since 
his  election.  He  will  testify  about  an  enormous  mass  mailing  sent 
to  his  constituents  just  before  Christmas  last  year  from  the  Depart- 
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ment  of  Energy  describing  the  Super  Collider,  EIS.  Your  entire  tes- 
timony will  be  made  a  part  of  the  record. 
If  you  care  to  summarize,  you  may  do  so. 

STATEMENT  OF  HON.  J.  DENNIS  HASTERT,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Hastert.  I  appreciate  the  opportunity  to  speak  before  you 
and  your  distinguished  panel  this  morning.  As  a  member  of  this 
committee  I  share  an  interest  in  this  issue.  But  my  concern  in  this 
regard,  contrary  to  the  distinguished  member  who  spoke  before  me, 
is  that  sometimes  Government  dissemination  of  information  tends 
to  get  out  of  hand. 

Several  months  ago  I  had  the  unfortunate  opportunity  to  leam 
first  hand  of  these  excesses  when  I  received  an  alarming  call  from 
the  postmaster  of  the  city  of  St.  Charles  one  early  morning  about 
a  week  before  Christmas.  To  his  alarm  they  had  received  approxi- 
mately 8,000  cartons,  about  25  pounds  a  peace,  of  an  environ- 
mental impact  statement  study.  We  researched  and  found  out  what 
was  in  the  cartons — a  report  dealing  with  the  super  conductor  or 
super  collider.  As  you  can  see  by  this  stack  of  23  volumes,  there 
was  a  lot  of  information  there,  most  of  it  repetitive.  For  the  post 
office  to  deliver  this  mail  at  Christmas  time  they  had  to  hire  a 
huge  moving  van  and  two  extra  employees.  Then  the  calls  began 
coming  into  my  district  office  from  constituents  saying  they  had  re- 
ceived five  cases  of  these  documents  on  their  front  steps,  asking 
what  they  were  supposed  to  do  with  them. 

The  librarian  from  St.  Charles  contacted  my  office,  she  said  she 
just  received  five  cartons  of  environmental  impact  studies  and  a 
bill  for  $570  from  Federal  Express.  We  found  they  were  mistakenly 
billed,  the  Department  of  Energy  always  intended  to  pick  up  the 
bill  for  the  mailing.  When  you  get  a  bill  as  a  taxpayer  and  someone 
is  trying  to  run  an  institution  by  taxes,  I  am  sure  they  are  alarmed 
at  a  shipping  cost  of  $570.  That  was  typical.  All  through  the 
Christmas  season  it  was  the  job  of  my  office  to  handle  those  com- 
plaints from  the  taxpayer,  librarians,  and  the  post  office. 

Because  my  congressional  district  in  Illinois  had  been  one  of  the 
final  competitors  for  siting  of  the  SSC  it  was  a  well-publicized  proc- 
ess. Many  individuals  throughout  the  district  wrote  to  the  Depart- 
ment of  Energy,  some  provided  technical  information  but  a  vast 
majority  simply  wanted  to  express  their  support  or  opposition  to 
the  siting  of  the  SSC  in  Illinois.  They  sent  postcards,  petitions, 
form  letters,  every  one  of  those  letters  and  correspondence  were 
marked  down  in  a  computer  and  resulted  in  a  mailing  list  of  17,000 
people  spread  primarily  over  the  seven  States  were  being  looked  at 
as  a  potential  site  for  the  SSC. 

Many  of  the  comments  sent  to  the  Department  of  Energy  came 
from  my  district.  So,  of  the  17,000  pieces  that  were  printed  and 
mailed  Dy  the  Department  of  Energy,  well  over  half  of  those  ended 
up  on  doorsteps  in  the  Fox  Valley  of  Illinois.  A  woman  who  called 
our  office  had  five  of  these  things  sitting  on  her  doorstep.  Evi- 
dently, she,  her  husband,  and  her  three  children  had  written  a  let- 
ter on  the  SSC. 

When  my  office  contacted  the  Department  of  Energy  they  were 
informed  that  every  individual  who  has  ever  written  the  Depart- 
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ment,  over  16,000  people  had  been  mailed  a  copy  of  this  $100  docu- 
ment. The  Government  Printing  Office  was  put  on  overtime  to  get 
it  out  and  the  total  cost  of  the  mailing  was  over  $1.4  million.  I  im- 
mediately sent  a  letter  to  Secretary  Herrington  at  DOE  requesting 
an  explanation  of  the  mailing  practice.  The  Secretary  who  was  out- 
going at  that  time  was  publicly  critical  of  mailing  this  document. 
A  subsequent  written  response  from  the  DOE  signed  by  a  subordi- 
nate gave  the  excuse  that  the  DOE  was  required  under  the  na- 
tional Paperwork  Reduction  Act  of  1969  to  any  person,  organiza- 
tion, or  agency  which  submitted  "substantive"  comments  on  the 
draft  of  the  EIS. 

I  was  concerned  about  the  interpretation  of  the  term  substantive. 
When  somebody  signs  a  petition  or  sends  a  postcard  all  of  a  sudden 
it  is  looked  at  as  substantive.  I  think  that  interpretation  was  cer- 
tainly left  to  the  Department  of  Energy  and  was  grossly  overused. 

In  December  1988  I  requested  the  GAO  initiate  an  investigation 
and  report.  That  report  which  I  would  ask  to  have  included  in  the 
record  was  made  available  just  this  week.  The  report  finds  that  the 
DOE  chose  to  interpret  the  National  Environmental  Policy  Act  in 
the  most  conservative  manner  possible,  with  no  consideration  given 
to  the  cost  of  publication  and  mailing,  or  the  ability  to  significantly 
reduce  these  costs  and  still  fully  comply  with  the  law. 

It  appears  obvious  from  the  GAO  report  that  simple  changes  in 
Federal  guidelines  for  the  distribution  of  environmental  impact 
statements  could  ensure  the  availability  of  these  documents  to  all 

f)arties  with  interest,  without  mindlessly  printing  and  mailing  cost- 
y  material  to  those  who  have  not  requested  it  and  have  no  desire 
for  it.  Even  under  current  law,  the  majority  of  those  who  received 
the  final  EIS  for  the  SSC  could  have  been  notified  by  letter  of  its 
existence,  and  allowed  to  request  the  document  by  postcard  or 
other  means  if  desired. 

It  is  all  too  obvious  that  our  Federal  agencies  have  too  much  lati- 
tude in  the  interpretation  of  current  law  affecting  the  distribution 
of  environmental  impact  statements.  There  are  probably  about  500 
of  them  done  a  year  under  the  auspices  of  the  Department  of  En- 
ergy, HUD,  Corps  of  Engineers,  EPA,  and  other  Federal  agencies. 
It  is  my  intention  to  shortly  introduce  legislation  in  the  House 
which  will  have  the  effect  of  more  clearly  defining  procedures  for 
the  mailing  of  environmental  impact  statements,  including  options 
for  the  manner  in  which  this  information  is  made  available. 

I  am  hopeful  that  this  committee,  in  considering  the  reauthoriza- 
tion of  the  Paperwork  Reduction  Act,  will  consider  strengthening 
provisions  affecting  the  dissemination  of  environmental  impact 
statements  and  other  information  produced  by  our  Federal  agen- 
cies. No  one  wants  to  limit  access  of  this  material  to  those  who 
want  or  need  it.  However,  if  we  are  not  responsible  in  the  distribu- 
tion of  this  information  today,  the  resources  may  not  be  available 
for  its  distribution  tomorrow. 

[The  prepared  statement  of  Mr.  Hastert  follows:] 
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STATEMENT  OF  THE  HONORABLE  J.   DENNIS  HASTERT 
BEFORE  THE  COMMITTEE  ON  GOVERNMENT  OPERARTIONS 

AUGUST  1,  1989 

I  GREATLY  APPRECIATE  YOUR  INVITATION,  MR.  CHAIRMAN,  TO  COME 
BEFORE  THE  GOVERNMENT  OPERATIONS  COMMITTEE,  OF  WHICH  I  AM  A  MEMBER, 
TO  TESTIFY  DURING  THE  COURSE  OF  THESE  HEARINGS.  MY  CONCERN  IN  THIS 
REGARD  RELATES  TO  DOCUMENT  PRINTING  AND  MAILING  PRACTICES  OF  OUR 
FEDERAL     AGENCIES.  SEVEN     MONTHS     AGO,      I     HAD     THE  MISFORTUNATE 

OPPORTUNITY  TO  LEARN  FIRST-HAND  OF  THESE  EXCESSES  WHEN  I  RECEIVED  AIT 
ALARMING  CALL  FROM  A  POSTMASTER  IN  MY  CONGRESSIONAL  DISTRICT,  IN  THE 
CITY  OF  ST.  CHARLES,  ILLINOIS.  HE  TOLD  ME  THAT  WITHOUT  WARNING,  AND 
A  WEEK  BEFORE  CHRISTMAS,  HE  RECEIVED  THOUSANDS  OF  LARGE  BOXES  FROM 
THE  U.S.  DEPARTMENT  OF  ENERGY  FOR  DELIVERY.  EACH  BOX  WEIGHED  MORE 
THAN  25  POUNDS,  AND  TO  DELIVER  THIS  MATERIAL  HE  WAS  FORCED  TO  LOCATE 
AN  ADDITIONAL  MAIL  TRUCK  AND  PUT  SOME  OF  HIS  LETTER  CARRIERS  ON 
OVERTIME.  NEEDLESS  TO  SAY,  I  HAD  A  VERY  UNHAPPY  POSTMASTER  ON  MY 
HANDS. 

MY  OFFICE  QUICKLY  DETERMINED  THAT  THE  "DOCUMENT"  WAS  IN  FACT  THE 
FINAL  ENVIRONMENTAL  IMPACT  STATEMENT  FOR  THE  SUPERCONDUCTING  SUPER 
COLLIDER,  OR  THE  SSC.  BECAUSE  MY  CONGRESSIONAL  DISTRICT  IN  ILLINOIS 
HAD  BEEN  ONE  OF  THE  FINAL  COMPETITORS  FOR  THIS  SITE,  AND  THIS  WAS  A 
WELL  PUBLICIZED  PROCESS,  MANY  INDIVIDUALS  THROUGHOUT  THE  DISTRICT 
WROTE  TO  THE  DEPARTMENT  OF  ENERGY.  SOME  WROTE  WITH  TECHNICAL 
INFORMATION,  BUT  THE  VAST  MAJORITY  SIMPLY  WANTED  TO  EXPRESS  THEIR 
SUPPORT  OR  OPPOSITION  TO  THE  SITING  OF  THE  SSC  IN  ILLINOIS.  THIS 
INCLUDED  NUMEROUS  FORM  LETTERS  AND  POSTCARD  CAMPAIGNS. 
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I  SOON  BEGAN  TO  RECEIVE  PHONE  CALLS  FROM  OTHER  DISTRESSED 
CITIZENS,  ASKING  WHY  THEY  HAD  RECEIVED  THIS  ENORMOUS  TECHNICAL 
DOCUMENT  THAT  THEY  HAD  NOT  REQUESTED.  MOST  WANTED  TO  KNOW  HOW  MUCH 
IT  WAS  COSTING  THEM  AS  TAXPAYERS  TO  RECEIVE  THIS  UNWANTED  MAILING. 
ONE  WOMEN  SAID  THAT  SHE  CAME  HOME  TO  FIND  FIVE  OF  THESE  HUGE  BOXES 
BLOCKING  THE  FRONT  DOOR  TO  HER  HOUSE  —  APPARENTLY  HER  HUSBAND  AND 
EACH  OF  HER  CHILDREN  HAD  WRITTEN  TO  THE  DOE,  WHICH  MEANT  THEY  NOW 
HAD  FIVE  COPIES,  OR  $500  DOLLARS  WORTH  OF  DUPLICATE  DOCUMENTS  THAT 
THEY  DID  NOT  WANT.  PERHAPS  THE  SADDEST  STORY  OF  ALL  CAME  FROM  THE 
LIBRARIAN  IN  ST.  CHARLES,  WHO  WROTE  TO  OUR  OFFICE  AND  ENCLOSED  A 
COPY  OF  A  FEDERAL  EXPRESS  OVERNIGHT  DELIVERY  BILL  TOTALING  $570  FOR 
THE  DELIVERY  OF  FIVE  COPIES  OF  THE  FINAL  EIS  FOR  THE  SSC.  SHE  SAID 
THAT  THE  LIBRARY  HAD  NOT  REQUESTED  THE  MATERIAL  AND  THEY  HAD  NO 
INTENTION  OF  PAYING  THE  MAILING  COST.  IRONICALLY,  SHE  ADDED  THAT 
SHE  HAD  RECEIVED  A  COPY  OF  THIS  DOCUMENT  AT  HOME,  HAD  NO  IDEA  WHAT 
TO  DO  WITH  IT,  AND  WOULD  HAVE  BEEN  MORE  THAN  HAPPY  TO  BRING  IT  INTO 
THE  LIBRARY. 

WHEN  MY  OFFICE  CONTACTED  THE  DEPARTMENT  OF  ENERGY,  WE  WERE 
INFORMED  THAT  EVERY  INDIVIDUAL  THAT  HAD  WRITTEN  THE  DEPARTMENT,  OVER 
16,000  PEOPLE,  HAD  BEEN  MAILED  A  COPY  OF  THIS  $100  DOCUMENT.  IT  WAS 
ALSO  LEARNED  THAT  THE  GOVERNMENT  PRINTING  OFFICE  HAD  BEEN  PUT  ON 
OVERTIME  TO  GET  IT  OUT.  IT  WAS  ESTIMATED  THAT  THE  TOTAL  COST  OF  THE 
MAILING  WAS  OVER  $1.4  MILLION. 

I  IMMEDIATELY  SENT  A  LETTER  TO  SECRETARY  HERRINGTON  AT  DOE 
REQUESTING  AN  EXPLANATION  OF  THE  MAILING  PRACTICE.  ALTHOUGH  THE 
SECRETARY,  WHO  WAS  OUTGOING  AT  THAT  TIME,  WAS  PUBLICLY  CRITICAL  OF 
THE  MAILING,   A     SUBSEQUENT     WRITTEN  RESPONSE  FROM  THE  AGENCY,  SIGNED 
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BY  A  SUBORDINATE,  GAVE  THIS  EXCUSE:  THAT  THE  DOE  WAS  REQUIRED  UNDER 
THE  NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1969  TO  FURNISH  THE  FINAL 
EIS  TO  "ANY  PERSON,  ORGANIZATION,  OR  AGENCY  WHICH  SUBMITTED 
(SUBSTANTIVE)    COMMENTS  ON  THE  DRAFT  EIS.W 

I  WAS  DEEPLY  CONCERNED  WITH  THE  BROAD  INTERPRETATION  OF  THE  TERM 
"SUBSTANTIVE"  BY  THE  DOE,  AND  THE  FAILURE  TO  CONSIDER  ANY  EFFORT 
TOWARDS  COST  SAVINGS  IN  THE  DISTRIBUTION  OF  THE  FINAL  EIS. 
CONSEQUENTLY,  IN  DECEMBER,  1988,  I  REQUESTED  THAT  THE  GENERAL 
ACCOUNTING  OFFICE  INITIATE  AN  INVESTIGATION  AND  REPORT. 

THAT  REPORT,  WHICH  I  WOULD  ASK  TO  HAVE  INCLUDED  IN  THE  RECORD, 
WAS  MADE  AVAILABLE  JUST  THIS  WEEK.  THE  REPORT  FINDS  THAT  THE  DOE 
CHOSE  TO  INTERPRET  THE  NATIONAL  ENVIRONMENTAL  POLICY  ACT  IN  THE  MOST 
CONSERVATIVE  MANNER  POSSIBLE,  WITH  NO  CONSIDERATION  GIVEN  TO  THE 
COST  OF  PUBLICATION  AND  MAILING,  OR  THE  ABILITY  TO  SIGNIFICANTLY 
REDUCE  THESE  COSTS  AND  STILL  FULLY  COMPLY  WITH  THE  LAW. 

IT  APPEARS  OBVIOUS  FROM  THE  GAO  REPORT  THAT  SIMPLE  CHANGES  IN 
FEDERAL  GUIDELINES  FOR  THE  DISTRIBUTION  OF  ENVIRONMENTAL  IMPACT 
STATEMENTS  COULD  ENSURE  THE  AVAILABILITY  OF  THESE  DOCUMENTS  TO  ALL 
PARTIES  WITH  INTEREST,  WITHOUT  MINDLESSLY  PRINTING  AND  MAILING 
COSTLY  MATERIAL  TO  THOSE  WHO  HAVE  NOT  REQUESTED  IT  AND  HAVE  NO 
DESIRE  FOR  IT.  EVEN  UNDER  CURRENT  LAW,  THE  MAJORITY  OF  THOSE  WHO 
RECEIVED  THE  FINAL  EIS  FOR  THE  SSC  COULD  HAVE  SIMPLY  BEEN  NOTIFIED 
BY  LETTER  OF  ITS  EXISTENCE,  AND  ALLOWED  TO  REQUEST  THE  DOCUMENT  BY 
POSTCARD  OR  OTHER  MEANS  IF  DESIRED. 

IT  IS  ALL  TOO  OBVIOUS  THAT  OUR  FEDERAL  AGENCIES  HAVE  TOO  MUCH 
LATITUDE     IN     THE     INTERPRETATION     OF     CURRENT     LAW     AFFECTING  THE 
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DISTRIBUTION  OF  ENVIRONMENTAL  IMPACT  STATEMENTS QJ  IT  IS  MY  INTENTION 
TO  SHORTLY  INTRODUCE  LEGISLATION  IN  THE  HOUSE  WHICH  WILL  HAVE  THE 
EFFECT  OF  MORE  CLEARLY  DEFINING  PROCEDURES  FOR  THE  MAILING  OF 
ENVIRONMENTAL  IMPACT  STATEMENTS,  INCLUDING  OPTIONS  FOR  THE  MANNER  IN 
WHICH  THIS  INFORMATION  IS  MADE  AVAILABLE. 

I  AM  HOPEFUL  THAT  THIS  COMMITTEE,  IN  CONSIDERING  THE 
REAUTHORIZATION  OF  THE  PAPERWORK  REDUCTION  ACT,  WILL  CONSIDER 
STRENGTHENING  PROVISIONS  AFFECTING  THE  DISSEMINATION  OF 
ENVIRONMENTAL  IMPACT  STATEMENTS  AND  OTHER  INFORMATION  PRODUCED  BY 
OUR  FEDERAL  AGENCIES.  NO  ONE  WANTS  TO  LIMIT  ACCESS  OF  THIS  MATERIAL 
TO  THOSE  WHO  WANT  OR  NEED  IT.  HOWEVER,  IF  WE  ARE  NOT  RESPONSIBLE  IN 
THE  DISTRIBUTION  OF  THIS  INFORMATION  TODAY,  THE  RESOURCES  MAY  NOT  BE 
AVAILABLE  FOR  ITS  DISTRIBUTION  TOMORROW. 
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Mr.  Kleczka.  Thank  you  for  your  testimony. 

Let  me  welcome  to  the  panel  our  distinguished  senior  colleague, 
Congressman  Glenn  English  from  Oklahoma  who  I  would  credit 
with  cultivating  my  interest  in  the  Freedom  of  Information  Act.  I 
would  call  on  Congressman  English. 

Mr.  English.  I  nave  no  statement.  Thank  you. 

Mr.  Kleczka.  Well,  Congressman  Hastert  you  had  a  very  active 
Christmas.  Hopefully  it  will  not  happen  this  year.  It  is  a  nice  time 
to  spend  with  your  family  versus  your  postmaster. 

Mr.  Horton. 

Mr.  Horton.  Do  I  understand  that  one  of  these  was  sent  to  each 
person  who  sent  in  a  card? 

Mr.  Hastert.  For  each  card  that  was  sent.  Sometimes  people 
would  send  multiple  cards  or  families  would  sign  petitions  in  re- 
sponse. In  my  district  8,000,  nationwide  over  17,000. 

Mr.  Horton.  Are  those  all  the  same? 

Mr.  Hastert.  This  is  one  volume. 

Mr.  Horton.  You  mean  they  got  that? 

Mr.  Hastert.  They  got  the  whole  stack. 

Mr.  Horton.  You  mean  one  person  got  the  whole  stack? 

Mr.  Hastert.  Yes. 

Mr.  Horton.  They  mailed  that  to  each  person? 
Mr.  Hastert.  Yes,  there  are  24  volumes. 

Mr.  Horton.  So  if  I  sent  a  computer  card,  they  sent  that  out  to 
me? 

Mr.  Hastert.  That  is  correct  but  some  people  got  five  or  six  of 
these  cartons  on  their  doorsteps. 

Mr.  Horton.  Have  you  found  out  how  much  the  mailing  cost? 

Mr.  Hastert.  The  cost  to  print  and  to  mail  was  $1.4  million.  The 
printing  cost  was  approximately  half.  In  the  GAO  study  it  goes  into 
great  detail.  There  are  3,000  form  letters  reprinted  in  this  thing, 
the  whole  text  and  petitions. 

Mr.  Horton.  You  have  a  GAO  report? 

Mr.  Hastert.  I  do.  I  ask  that  it  be  made  a  part  of  the  testimony. 
Mr.  Horton.  Mr.  Chairman.  I  ask  that  it  be  made  a  part  of  the 
record  today. 

Mr.  Kleczka.  Without  objection,  it  will  be  made  a  part  of  the  tes- 
timony for  today. 
[The  report  follows:] 
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July  28.  1989 

The  Honorable  J.  Dennis  Hasten 
House  of  Representatives 

Dear  Mr.  Hasten: 

This  report  responds  to  your  January  23, 1989,  request  that  we  examine 
the  Department  of  Energy's  (DOE)  decisions  and  actions  in  distributing 
the  final  environmental  impact  statement  (feb)  for  the  superconducting 
super  collider  (ssc).  In  your  letter  and  in  subsequent  discussions,  you 
expressed  concern  over  doe's  printing  and  distribution  of  an  8,000-page 
ras  to  almost  17,000  recipients.  You  suggested  that  an  effort  of  this 
magnitude  might  have  been  wasteful  because  many  of  the  recipients 
neither  expected  nor  wanted  copies  of  the  FEB  You  asked  us  to  deter- 
mine if  a  mailing  of  this  size  and  expense  was  necessary  to  comply  with 
federal  regulations. 


T?**iiilr<:  in  Rripf  Although  doe's  actions  and  decisions  were  within  the  discretion  allowed 

rtebLULS*  HI  Daei  by  iaw  and  regulations,  we  believe  that  doe  could  have  met  federal  regu- 

lations with  a  shorter  feb  and  with  a  more  limited  distribution,  thus 
reducing  printing  and  mailing  costs. 

doe  officials  said  that  they  also  recognized  the  cost  savings  that  could  be 
realized  by  shortening  the  fee  and  limiting  its  distribution.  However, 
they  did  not  consider  cost  a  major  constraint  in  tnis  case.  According  to 
the  responsible  officials,  the  major  factors  that  drove  their  decisions 
were  ( 1 )  the  high  visibility  of  the  project  and  potential  controversy  of 
their  decisions,  (2)  the  desire  to  avoid  any  allegations  of  suppressing 
information,  (3)  the  perceived  need  to  avoid  any  lawsuits  or  other  objec- 
tions that  could  result  in  delaying  the  project,  and  (4)  the  desire  to  select 
the  site  for  the  ssc  by  mid-January  1989. 


BarkCroiind  ^  Januarv  1987 •      Reagan  Administration  proposed  to  construct  the 

r><lt..Kgl  uunu  world's  largest  high-energy  physics  accelerator,  the  ssc,  to  advance  sci- 

entific knowledge  about  the  fundamental  components  of  matter  and  the 
laws  that  underlie  all  physical  processes.  The  ssc  would  be  the  largest 
scientific  instrument  ever  constructeu.  Its  main  feature  is  an  oval  tunnel 
that,  when  completed,  will  be  53  miles  in  circumference  and  at  least  35 
feet  underground. 


P«fel 


GAO/flCD4»IM  Sapcr  CoOUcr 


528 


MM1M 


Because  of  its  scientific  prestige,  the  economic  impact  of  constructing 
and  maintaining  the  facility,  and  its  potential  for  stimulating  the  sur- 
rounding region's  economic  development,  43  proposed  sites  competed 
for  selection  as  the  location  for  the  sec.  According  to  doe,  the  federal 
government's  total  lifetime  investment  in  the  project  is  estimated  to  be 
over  $11  billion. 


A  doe  ssc  site  task  force  analyzed  the  seven  best-qualified  sites  and,  as 
required  by  federal  regulations,1  issued  a  draft  environmental  impact 
statement  (dos)  for  the  ssc  in  August  198&  The  public  was  invited  to 
comment  on  the  dos  and  public  hearings  were  held  in  the  vicinity  of  the 
seven  sites,  doe  received  written  and  oral  statements  from  5,630  com- 
mence rs,  including  letters,  petitions,  and  testimony  at  the  public  hear- 
ings. The  comments  varied  widely.  While  many  simply  stated  either 
support  for  or  opposition  to  the  ssc,  others  offered  more  technical  and/ 
or  environmental  concerns. 


doc  then  prepared  a  ras  that  (1)  assessed  and  compared  the  environ- 
mental impacts  of  the  proposed  construction  and  operation  of  the  ssc  at 
each  of  the  seven  site  alternatives,  (2)  considered  written  and  oral  com- 
ments on  the  deb,  and  (3)  identifi ?d  a  site  in  Ellis  County,  Texas,  as  the 
preferred  site  for  the  ssc. 

doe  issued  the  four-volume  fee  in  December  1988.  It  weighed  26  pounds 
and  consisted  of  23  separately  bound  documents,  as  shown  in  table  1.1. 


Mumbscof  MpmMr 

Volume         CoflfcOTtB                                             bound  docueiOAts 

!                  Envronmental  Impact  Statement  1 

1 

Comment/Response  Document 
Surrjnsry  sod  Index 

Comments  (Letters  &  Transcripts) 

12 

Responses  3 

PI 

Methodology  For  Site  Selection 

IV 

Appendixes 

S 

GAO/GSD4a-lM  Super  CoOktor 
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The  ras  totaled  about  8.000  pages,  doe  had  19,000  copies  printed. 
Approximately  17,000  copies,  weighing  a  total  of  221  tons,  were  distrib- 
uted to  about  16300  agencies,  organizations,  and  individuals.  The  recip- 
ients included  each  of  the  5,630  conunenters  and  such  others  as  affected 
landowners  and  members  of  the  news  media.  The  cost  for  printing  and 
distributing  the  ssc  ras  was  about  $1.4  million. 


nHuvrirae  QmnP  anrf  Our  objectives  were  to  examine  doe  s  decisions  asaociaied  with  printing 
UDjeiU  vw>,  otupc,  auu  and  distributing  the  ssc  ras  and  to  determine  whether  the  actions  taken 
Methodology  were  necessary  to  satisfy  regulatory  requirements.  As  agreed  with  you. 

we  concentrated  on  doe's  decisions  to  (1)  include  individual  comments  as 
part  of  the  fee,  (2)  send  the  entire  pes  to  all  recipients,  and  (3)  use 
overnight  delivery  and  first-class/priority  mail  to  distribute  the 
statement 


To  meet  our  objectives,  we  reviewed  doe  records  and  interviewed  doe 
officials  involved  in  the  decisions  to  determine  the  factors  that  governed 
the  decisions.  We  reviewed  the  regulations  that  prescribe  what  federal 
agencies  must  do  to  comply  with  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  of  1969  (nepa)  to  determine  doe's 
compliance  and  to  identify  options  available  for  reducing  the  size  and 
distribution  of  a  ras.  We  also  interviewed  Council  on  Environmental 
Quality  (ceq)  officials  responsible  for  the  nepa  regulations  on  environ- 
mental impact  statements  (els),  and  the  Environmental  Protection 
Agency's  (epa)  Office  of  Federal  Activities  officials  to  obtain  their  views 
on  the  ssc  ras  ard  available  options. 

We  did  our  work  from  March  1989  to  June  1989  and  in  accordance  with 
generally  accepted  government  auditing  standards. 


HOP'q  T  nw  Ri  elf  doe's  decisions  to  ( 1 )  include  individual  comments  in  the  FEB,  (2)  send 

*-*J£j  &  ljuvv-iviarv  the  entire  ras  to  all  who  participated  in  the  process,  and  (3)  send  copies 

Approach  by  overnight  express  and  first-class/priority  mail  were  consistent  with 

federal  regulations  governing  environmental  impact  statements.  How- 
ever, we  identified  several  options,  also  in  accord  with  regulations,  that 
could  have  been  exercised  to  reduce  the  statement's  size,  distribution, 
and  associated  costs. 

Agency  officials  said  that  they  also  recognized  some  of  these  options  but 
decided  to  take  a  conservative  approach  to  ensure  undisputed  compli- 
ance. They  said  the  following  factors  guided  their  decisions. 
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Because  of  the  economic  benefits  and  prestige  associated  with  the  ssc, 
doe  recognized  that  the  competition  among  states  was  high  and  that  any 
decision  on  the  final  site  selected  could  be  controversial  doe  wanted  to 
be  sure  that  all  who  participated  in  the  process  received  the  FEB  and 
wanted  to  avoid  any  potential  lawsuits  for  noncompliance. 
The  site  task  force  was  operating  on  a  time  schedule,  established  in  Feb- 
ruary 1987,  that  required  an  announcement  of  the  site  selection  decision 
by  January  18, 1989.  In  order  to  meet  this  schedule  as  well  as  the  regu- 
latory provision  that  the  public  have  a  30-day  period  to  comment  on  the 
feb,  the  task  force  needed  to  mail  the  fee  in  early  December. 
doe  had  been  criticized  for  its  handling  of  environmental  contamination 
clean-up  efforts  at  defense  production  facilities,  Officials  did  not  want 
to  add  to  criticism  through  controversy  over  its  environmental  impact 


The  decisions  doe  made,  the  reasons  why  the  decisions  were  made,  and 
other  options  available  are  discussed  in  the  following  sections. 


Decision  to  Include  All 
Information  in  FEIS 


The  task  force  considered  including  just  the  summary  of  the  comments 
and  responses,  but  they  believed  that  this  would  have  risked  the  possi- 
bility that  some  individual  commenters  may  have  perceived  that  their 
comments  were  ignored,  with  the  potential  of  adverse  public  reaction 
and/or  lawsuit  The  task  force  decided  that  with  one  exception,  the 
"most  prudent  thing  to  do"  was  to  reproduce  each  of  the  comment  let- 
ters and  hearing  transcripts.  The  one  exception  was  in  instances  of 
duplicate  letters,  form  letters,  or  post  cards — only  one  copy  was  pub- 
lished although  each  individual  received  the  FEB.  For  example,  more 
than  3,000  copies  of  an  identical  form  letter  were  received  from  com- 
menters endorsing  their  state  as  the  ssc  site,  but  only  one  copy  of  the 
letter  was  included  in  the  FEB.  Each  of  these  commenters  received  the 
entire  FEB. 

doe's  decision  to  reproduce  the  comments  added  to  the  volume  of  the 
FEB  and  to  associated  printing  and  mailing  costs.  The  reproduction  of 
the  comments,  letters,  and  transcripts  accounted  for  12  of  the  23  docu- 
ments, totaled  about  5,000  pages,  and  accounted  for  approximately  60 


KEPA  regulations  require  an  agency  preparing  a  FEB  to  assess,  consider, 
and  respond  to  comments  received.  However,  the  regulations  allow  that, 
if  the  comments  are  especially  voluminous,  an  agency  can  summarize 
the  comments  and  its  responses,  rather  than  itemizing  each  comment 
and  response. 
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percent  of  Che  weight  While  we  did  not  determine  what  incremental  cost 
this  represented  in  printing,  we  estimate  that  doe  could  have  saved 
aowur  $170,000  in  the  first-class/priority  mail  costs  if  it  had  reduced  the 
size  by  not  reproducing  comments. 


An  epa  Office  of  Federal  Activities-  official  said  that  as  a  general  rule, 
agencies  publish  comments  in  a  FEB.  He  said  it  is  preferred  that  agencies 
publish  the  comment  letters  because  if  agencies  summarize  the  letters, 
they  risk  allegations  that  they  have  suppressed  or  ignored  opposing 

views. 

Saving  money  was  not  a  consideration  in  this  tiecision— rather,  ensuring 
full  and  unquestionable  compliance  with  the  regulations  was  the  over- 
riding factor. 


Decision  to  Send  the  Entire  Having  made  its  decision  to  ir-lude  all  information,  including  individual 
RFTQthru  All  Whn  comments  and  responses  as  part  of  the  FEB,  it  was  unnecessary  for  DOE 

ruaiOAunno  to  send  the  entire  8.000-page  document  to  all  participants.  However,  doe 

Participated  in  tne  rrocess    dedded  w  ^nd  all  four  volumes  to  each  of  the  16,300  agencies,  organi- 
zations, and  individuals  who  participated  in  the  process. 

Again,  the  overriding  factor  in  doe's  decision  was  to  ensure  unques- 
tioned compliance  with  the  requirement  that  it  provide  adequate  infor- 
mation to  all  interested  parties.  In  terms  of  cost,  the  task  force 
considered  the  potential  public  response  to  receiving  a  "mountain  of 
material"  and  anticipated  that  they  would  get  some  individual  com- 
plaints from  taxpayers,  fhe  task  force  made  a  conscious  decision  that  it 
was  better  to  provide  too  much  information  to  the  public  rather  than  to 
appear  to  be  withholding  information  from  interested  parties.  They  also 
believed  that  any  public  perception  that  doe  was  withholding  informa- 
tion could  result  in  lawsuits  that  would  have  delayed  processes  or  over- 
turned decisions. 


According  to  the  regulations,  a  complete  fee  must  be  sent  to 

(a)  "Any  Federal  agency  which  has  jurisdiction  by  law  or  special  exper- 
tise with  respect  to  any  environmental  impact  involved  and  any  appro- 
priate Federal,  State  or  local  agency  authorized  to  develop  and  enforce 
environmental  standards. 
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(b)  The  applicant,  if  any. 

(c)  Any  person,  organization,  or  agency  requesting  the  entire  environ- 
mental impact  statement. 

(d)  In  the  case    a  final  environmental  impact  statement  any  person, 
organization,  or  agency  which  submitted  substantive  comments  on  the 
draft."  (40  CFR  1502.19) 

For  agencies,  organizations,  and  individuals  other  than  those  defined 
above,  an  agency  can  distribute  something  less  than  the  complete  eb, 
such  as  a  summary. 

Within  the  scope  of  these  regulations,  doe  could  have  sent  less  than  the 
entire  fd»  to  a  significant  number  of  recipients,  doe  did  not  classify  its 
recipients  by  each  of  the  four  categories  in  the  regulations,  so  we  do  not 
know  the  actual  number  of  individuals  or  organizations  that  needed  to 
be  sent  the  entire  FEB  or  the  number  that  could  be  sent  something  less 
than  the  complete  FEB. 

We  estimate,  however,  that  doe  could  have  sent  several  thousand  recipi- 
ents a  summary  and  mil  have  been  in  compliance.  For  example,  the  reg- 
ulation does  not  require  that  a  complete  FEB  be  sent  to  persons, 
organizations,  or  agencies  whose  comments  on  the  deb  were  nonsubstan- 
tive. The  task  force,  however,  decided  not  to  differentiate  between  sub- 
stantive and  nonsubstantive  comments.  It  considered  all  individuals 
who  submitted  a  written  comment  or  spoke  at  the  hearings  as  providing 
a  substantive  comment  because  ( 1 )  the  regulations  provide  no  dear 
guidance  as  to  what  a  substantive  comment  is  and  (2)  the  majority  of 
comments  offered  some  substance  and  therefore  required  a  response. 
The  regulations  do  not  define  "substantive."  However,  the  regulations 
regarding  the  specificity  of  comments  set  forth  a  broad  standard  that 
could  be  used  as  a  starting  point  They  say,  among  other  things,  that 
"icjomments  on  an  environmental  impact  statement  or  on  a  proposed 
action  shall  be  as  specific  as  possible  and  may  address  either  the  ade- 
quacy of  the  statement  or  the  merits  of  the  alternatives  discussed  or 
both." 

Although  doe  says  that  it  did  not  differentiate  between  substantive  and 
nonsubstantive  comments,  in  effect  it  did  so.  In  responding  to  comments 
in  the  FEB,  doe  assigned  a  "comment  noted"  response  without  further 
discussion  to  comments  that  "expressed  only  support  or  opposition 
without  providing  technical  data,  correcting  factual  errors,  or  refuting 
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analyses;  stated  opinions  without  relevant  questions  or  contradictions  to 
the  content;  did  not  introduce  any  changes  to  improve  or  modify  the 
analyses  or  alternatives;  or  were  not  relevant  to  the  environmental  anal- 
ysis of  the  prospective  ssc  alternatives."  We  reviewed  doe's  responses  to 
the  comment  documents  reproduced  in  the  «EB  and  found  that  for  36 
percent  of  the  documents,  all  comments  received  the  response  "comment 
noted."  Thus,  at  a  minimum,  if  doe's  characterization  was  correct,  36 
percent  of  the  5,630  commenters  on  the  DBS,  or  2,026,  did  not  need  to  be 
sent  the  entire  feis.  If,  for  example,  doe  had  sent  just  volume  I  and  the 
summary  document  of  volume  II  to  the  2,026  recipients,  we  estimate 
that  doe  could  have  saved  about  $30,876  in  the  first-class/priority  mail- 
ing costs. 

We  note  that  a  doe  decision  to  disseminate  less  than  the  entire  fee  could 
have  resulted  in  a  15-day  delay  in  completing  the  process.  The  regula- 
tions provide  for  a  30-day  period  after  notice  is  published  that  the  fes 
has  been  filed  with  epa  before  the  agency  may  take  final  action  (40  CFR 
1506.10  (b)).  During  that  30-day  period,  in  addition  to  the  agency's 
internal  final  review,  the  public  and  other  agencies  can  comment  on  the 
feis  prior  to  the  agency's  final  action  on  the  proposal.  The  regulations 
further  provide  that  if  an  agency  circulates  a  summary  instead  of  the 
complete  fee  "and  thereafter  receives  a  timely  request  for  the  entire 
statement  and  for  additional  time  to  comment,  the  time  for  that  reques- 
tor only  shall  be  extended  by  at  least  15  days  beyond  the  minimum 
period."  Thus,  a  decision  to  send  a  summary  could  have  added  an  addi- 
tional 15-day  comment  period,  on  top  of  the  normal  30-day  period.  We 
found  no  evidence  that  an  additional  15  days  would  have  been  detrimen- 
tal to  the  project.  However,  doe  officials  expressed  the  belief  that  the 
additional  15  days  would  have  extended  the  final  site  selection  past  the 
President's  last  day  in  office  and  likely  resulted  in  substantial  additional 
delays  routinely  caused  by  the  transition  to  a  new  administration. 

A  ceq  official  and  an  epa  Office  of  Federal  Activities  official  said  that,  in 
general,  agencies  do  not  differentiate  between  substantive  and  nonsub- 
stantive comments.  Again,  the  overriding  factor  in  the  decision  was  to 
err  on  the  side  of  least  risk. 


Printing  and  Delivery 
Costs  for  the  Final 
Environmental  Impact 
Statement 


nepa  regulations  on  ess  do  not  cover  the  number  of  copies  that  agencies 
are  to  print  or  the  mode  of  delivery,  doe's  printing  and  delivery  costs  for 
the  feis  totaled  about  $  1.4  million,  as  shown  in  table  1.2. 
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2z  SSC  FEIS  Prt-.unfl  and  D*Uv*ry 


Com 

Printing  and  Binding 

$1,016,107 

Ovemigm  delivery 

9JZ9B 

First  class  man 

334.700 

The  decision  to  print  19,000  copies  of  the  FEB  was  based  on  the  esti- 
mated size  of  the  final  mailing  list,  the  anticipated  additional  requests 
for  copies,  as  well  as  the  need  for  a  reserve  stock  to  use  as  a  source 
document  in  the  development  of  the  supplemental  as  'or  the  selected 
site,  doe  decided  to  print  a  number  that  would  be  dearly  adequate 
because  it  is  less  expensive  to  have  one  printing  than  to  have  a 
reprinting  for  any  additional  needs. 

The  decision  to  use  overnight  delivery  services  to  distribute  292  copies 
of  the  fees  was  to  ensure  that  (1)  the  governors  and  other  officials  who 
had  developed  proposals  for  the  ssc  in  the  seven  interested  states 
received  their  copies  essentially  at  the  same  time  and  (2)  the  ras  was 
available  to  the  public  through  designated  libraries  as  soon  as  possible. 
Among  other  things,  doe  wanted  to  avoid  a  situation  in  which  a  pro- 
poser might  make  a  public  statement  before  other  proposers  received 
their  copies.  Seventy-five  copies  were  delivered  to  governors,  proposers 
and  200  copies  were  delivered  to  libraries.  The  remaining  17  copies  were 
delivered  to  doe  components  and  contractors. 

doe  sent  16,7 14  copies  of  the  FEB  by  first  class/priority  mail  at  a  cost  of 
approximately  $335,000.  Other  alternatives  existed,  but  doe  did  not  con- 
sider them.  Table  1.3  shows  the  estimated  cost  of  mailing  the  entire  fee 
by  some  alternative  methods. 


1.3;  Mail  Categoric*  and  Coatt 


Mau  category 

Cftrtpar 

Total  e**t 

US  Postal  Service 

Priority  nail 

$20  03 

$334,700* 

3  days 

Parcel  post 

131  206 

E  a  B  wti 

Umtad  Parcel  Swvtea 

Ground  service 

7.01 

117.165 

3  or  4  days 

•Due  to  a  Post*  Service  Kite 
Dm  lor  tne  lirst  ciass/pnonty 

mai  recort)  keepn 
ma*ng  DOE  eatr 

June  1989.  DCE 
De$334.7U0 

aoes  not  have  a  final 
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doe  officials  said  that  they  chose  first-class,  priority  mail  because  they 
believed  that  it  gave  the  most  assurance  that  the  fee  would  be  delivered 
in  a  timely  manner.  They  said  that  they  did  not  consider  other  options. 
Our  analysis  shows  that  United  Parcel  Service's  ground  service  would 
have  offered  a  savings  of  $217,535  ($334,700  minus  $  1 17,165)  and 
delivered  the  document  in  about  the  same  time  period. 


While  options  existed  to  reduce  the  size  and  distribution  of  the  FEB, 
doe's  decisions  apperr  to  be  a  good-faith,  albeit  conservative,  effort  to 
ensure  compliance  with  federal  regulations.  Its  decisions  also  illustrate 
the  influence  that  varying  priorities  and  constraints  can  have  on  execu- 
tive decisionmaking.  Cost  was  not  the  primary  constraint  considered. 
Other  priorities,  such  as  the  desire  to  ( 1 )  demonstrate  full  compliance 
with  the  regulations,  (2)  avoid  public  criticism  or  lawsuits,  and  (3)  meet 
its  p reestablished  timetable,  represented  overriding  considerations. 
According  to  doe  officials,  these  considerations  dissuaded  them  from 
choosing  to  limit  the  distribution  or  size  of  the  fee.  They  acknowledged, 
however,  that  they  did  not  consider  using  a  less  expensive  means  oi 
mailing  the  fes  than  first-class/priority  mail. 

doe's  decisions  also  appear  to  reflect  current  federal  practices  in  prepar- 
ing and  distributing  nss.  epa  officials  responsible  for,  among  other 
things,  ensuring  that  agencies  follow  procedural  requirements  for  ass, 
said  that  agencies  normally  publish  all  comments  in  the  FEB  to  avoid  the 
risk  of  being  accused  of  suppressing  opposing  views.  They  also  said  that 
agencies  rarely  differentiate  between  substantive  and  nonsubstantive 
comments  as  a  low-risk  approach.  Similar  views  were  also  expressed  by 
officials  of  the  Council  on  Environmental  Quality,  which  is  responsible 
for  the  federal  regulations  for  preparing  and  distributing  nss. 

While  decisions  regarding  the  size  and  distribution  of  ass  are  judgmen- 
tal and  legitimately  influenced  by  factors  other  than  costs,  the  choice  of 
the  mode  of  delivery  is  less  so.  As  illustrated,  doe  did  not  consider  alter- 
native means  of  mailing  its  statement,  although  it  could  have  saved  over 
$200,000.  This  oversight  may  indicate  a  broader,  govern mentwide  mail 
management  problem  We  are  currently  undertaking  a  governmentwide 
i. .ail  management  study  and  will  consider  the  findings  of  this  report  in 
that  effort. 
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In  accordance  with  your  request,  we  did  not  obtain  written  comments  on 
a  draft  of  this  report.  However,  we  did  discuss  the  report  with  DOE  offi- 
cials, who  agreed  with  the  facts  presented,  and  have  incorporated  doe's 
views  into  the  report  where  appropriate. 


As  agreed  with  your  office,  we  plan  no  further  distribution  of  this 
report  until  30  days  from  its  issue  date,  unless  you  publicly  announce  its 
contents  earlier.  At  that  time,  we  will  send  copies  to  the  Secretary  of 
Energy,  the  Director  of  the  Office  of  Management  and  Budget,  the  Chair- 
man of  the  Council  on  Environmental  Quality,  the  Administrator  of  the 
Environmental  Protection  Agency,  and  congressional  committees  having 
an  interest  in  related  issues.  Additionally,  we  will  make  copies  available 
to  others  upon  request. 

The  principal  contributors  to  this  report  were  Loretta  Walch,  Evaluator- 
in-Charge,  and  Richard  Caradine.  Assistant  Director. 

If  you  have  any  questions  concerning  this  report,  please  call  me  on  275- 
8676. 

Sincerely  yours, 


L.  Nye  Stevens 

Director,  Government  Business 
Operations  Issues 
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Mr.  Horton.  So  you  have  a  computer  communicating  with  a 
computer? 

Mr.  Hastert.  Yes,  with  the  mailbox  in  between. 

Mr.  Horton.  There  must  be  a  great  way  to  deal  with  this. 

Mr.  Hastert.  When  we  got  this  I  thought,  you  can  send  out  an 
envelope  or  a  letter  saying  if  you  are  interested  in  receiving  one  of 
these,  "check  here."  I  dare  say,  there  probably  would  have  been  less 
than  a  5  percent  reply.  That  would  have  been  a  saving  to  the 
American  Government  of  over  $1  million. 

Mr.  Horton.  Mr.  Chairman,  I  don't  think  we  ought  to  keep  those 
in  the  record,  but  we  ought  to  keep  that  with  our  files  just  so  we 
have  a  record.  I  think  that  this  has  to  stop.  We  are  going  to  have 
to  make  certain  that  there's  some  provision  to  prohibit  that  type 
of  dissemination  of  information. 

Thank  you  for  calling  that  to  our  attention. 

Thank  you. 

Mr.  Kleczka.  Are  there  any  further  questions? 

Mr.  Kyl.  First  of  all,  I  compliment  my  colleague  for  his  testi- 
mony. I  would  ask  whether  either  of  the  witnesses  can  tell  us 
whether  or  not  this  kind  of  undue  response  to  a  legal  requirement 
is  dealt  with  in  the  proposed  legislation. 

Mr.  Owens.  I  thank  you  for  the  opportunity.  This  is  the  kind  of 
thing  that  OMB  should  control.  This  is  an  internal  management 
problem.  It  is  not  making  decisions  about  the  content  of  the  publi- 
cations but  here  is  a  basic  internal  management  procedure  that 
should  have  been  set  up  to  prevent  thia  kind  of  abuse.  If  you  have 
such  far  ranging  and  sweeping  responsibilities  as  OMB  has  under- 
taken in  censorship  and  control  of  publications,  you  forget  the  ba- 
sics that  the  Paperwork  Reduction  Act  was  designed  to  control. 

Mr.  Kyl.  Does  the  proposed  legislation  deal  with  this  problem? 

Mr.  Owens.  OMB  already  has  the  power  to  deal  with  this  prob- 
lem. This  is  a  management  fiasco. 

Mr.  Kyl.  But  the  problem  with  all  due  respect  to  my  colleague 
is  that  Congress  is  responsible  for  this  kind  of  thing  in  the  Na- 
tional Environmental  Policy  Act  which  requires  the  Government  to 
furnish  a  final  EIS  to  any  person  or  agency  which  submitted  sub- 
stantive comments  on  the  draft  EIS.  The  first  time  OMB  says  in- 
terpret "substantive"  comments  liberally  and  you  don't  have  to 
send  them  to  everybody,  they  are  going  to  get  hit  with  14  lawsuits. 

People  will  suggest  that  they  are  trying  to  be  dictators  or  some- 
thing. Therefore,  DOE  or  whoever  will  interpret  this  in  the  most 
conservative  fashion  possible. 

Mr.  Hastert.  If  I  could  respond,  I  think  substantive  was  mis- 
interpreted here.  There  were  16,000  or  17,000  replies  and  certainly 
many  of  those  were  not  substantive.  They  were  postcards,  signing 
petitions  and  this  type  of  thing.  It  could  have  been  a  great  cost  sav- 
ing to  the  Federal  Government  if  they  simply  would  have  sent  a 
letter  or  notice  to  those  17,000  people — I  do  think  the  institutions 
or  libraries,  though,  should  have  received  these.  But  the  others, 
"check  this  postcard  if  you  want  a  set  of  these."  The  purpose  of  the 
testimony  today  is  to  say  if  we  do  500  environmental  impact  stud- 
ies a  year  at  a  cost  of  $1.4  million  a  piece  there  are  some  ways 
where  we  can  save  some  bucks  in  this  Government. 
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I  have  a  concern.  I  have  Fermilab  in  my  congressional  district. 
This  high  energy  research  facility  is  run  by  DOE.  If  we  are  spend- 
ing all  our  money  sending  out  the  documents  and  we  are  scrimping 
for  dollars,  pennies,  and  nickels  in  DOE  to  run  these  and  do  the 
science  we  have  to  do,  then  there  is  a  misappropriation  of  funds 
and  effort. 

Mr.  Kyl.  I  agree.  My  concern  is  that  we  may  be  exacerbating  the 
problem  in  this  legislation.  There  are  a  whole  series  of  acts  that 
require  broader  dissemination  of  services  and  information.  They  re- 
quire public  availability  of  more  information.  OMB  must  provide  in 
its  public  record  and  in  a  timely  fashion  the  reasons  for  disapprov- 
ing the  agency's  commission.  It  must  put  in  the  record  all  written 
communication  regarding  submission.  It  must  notify  in  writing  and 
invite  agencies  to  any  meetings.  This  is  in  writing.  OMB  can  only 
reject  the  information  collection  requirements  if  the  agency  re- 
sponse to  OMB  objections  was  to  a  significant  extent  unreasonable 
and  clearly  disregarded  statutory  standards. 

OMB  can  establish  by  clear  and  convincing  evidence  that  it  lacks 
practical  utility.  Bureaucrats  are  going  to  interpret  that  the  same 
way.  To  meet  that  clear  and  convincing  standard,  we  are  going  to 
let  it  all  go.  It  is  a  different  provision  of  the  law  but  I  think  the 
point  remains.  I  am  concerned  in  this  proposed  legislation  that  we 
are  making  the  problem  worse,  not  better. 

It  does  not  address  the  problem  Congressman  Hastert  has  identi- 
fied. I  think  to  some  extent  the  description  of  the  legislation  title 
as  being  broadened  in  order  to  reflect  the  expanded  purposes  of  the 
law  might  raise  a  big  red  flag  to  us. 

Mr.  Owens.  Some  bureaucrats  have  chosen  to  interpret  that  re- 
quirement to  mean  they  send  a  letter  to  the  person  describing  what 
is  available  and  give  them  the  option,  do  you  want  a  summary  or 
do  you  want  all  10  volumes.  It  is  also  available  in  your  local  public 
depository  library.  Notifying  the  people  that  the  information  is 
available  in  the  library  should  satisfy  them.  If  it  does  not,  they  can 
write  back  to  obtain  the  copies  themselves. 

There  are  a  number  of  bureaucratic  approaches  in  use  already 
which  maybe  should  be  standardized  and  used  more  widely  in  the 
OMB  instead  of  leaving  these  things  to  individual  bureaucrats 
within  the  system. 

Mr.  Kyl.  I  would  like  to  conclude  with  this  thought.  I  think  a 
lot  of  the  responsibility  here  is  on  our  shoulders.  If  we  are  really 
going  to  reduce  paperwork,  we  have  to  make  it  clear  to  the  agen- 
cies what  they  should  or  should  not  do.  We  should  not  be  so  critical 
of  OMB  as  I  have  heard  around  here  when  they  are  trying  to  get 
a  handle  on  some  of  these  things.  You  cannot  ask  them  to  provide 
greater  dissemination  of  information — be  more  liberal  on  the  one 
hand — and  to  save  the  taxpayers  dollars  on  the  other. 

Mr.  Kleczka.  Congressman  English. 

Mr.  English.  Thank  you,  Mr.  Chairman.  As  the  chairman  point- 
ed out,  I  had  the  distinct  honor  for  the  last  8  years  to  administer 
the  Government  Operations  Subcommittee  on  Government  Infor- 
mation, Justice,  and  Agriculture  and  during  that  period  I  had  the 
opportunity  to  see  a  transformation  in  the  information  portion  of 
this  Government. 
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I  think  probably  those  of  us  who  are  part  of  the  Government  Op- 
erations Committee  and  are  actively  involved  in  the  subcommittees 
get  a  little  different  insight  into  the  way  that  this  Government  may 
or  may  not  be  working. 

Mr.  Hastert,  to  your  knowledge,  was  there  any  requirement  in 
the  law  that  stated  that  all  this  information  had  to  be  sent  out  as 
opposed  to  simply  letting  people  know  it  was  available? 

Mr.  Hastert.  Mr.  Chairman,  I  sat  next  to  you  for  a  lot  of  pro- 
ceedings. I  have  always  admired  your  work.  I  never  thought  I 
would  be  on  the  receiving  end  of  it. 

Mr.  English.  You  are  not,  we  are  working  together  on  this. 

Mr.  Hastert.  There  were  things.  There  was  language  in  here 
that  said  that  anybody  who  put  in  "substantive"  comment.  Now 
how  do  you  interpret  "substantive"?  If  you  sign  a  postcard  or  a  pe- 
tition or  3,000  mimeographed  letters  and  send  them  in  saying  we 
think  this  is  a  good  idea,  is  that  substantive?  I  am  saying  it  was 
probably  not  substantive  but  they  took  a  very  conservative  view  of 
what  "substantive"  was  and  gave  us  a  blue  snowfall  for  Christmas. 

Mr.  English.  That  was  a  judgment  matter. 

Mr.  Hastert.  It  was  an  interpretation  by  the  Department  of  En- 
ergy. When  we  started  to  question  it,  the  Secretary  of  Energy  was 
very  apologetic  when  it  happened.  But  when  lower  echelon  persons 
had  to  write  a  letter,  they  got  defensive  and  said  it  was  substantive 
and  we  were  within  our  rights  in  doing  this. 

Mr.  English.  I  don't  suppose  anyone  asked  that  person  who 
made  the  decision  how  enthusiastic  he  was  about  some  of  our  laws, 
whether  it  be  freedom  of  information  or  other  information  laws 
that  exist  on  the  books. 

We  found  a  lot  of  people  don't  like  these  laws.  They  don't  like  to 
be  held  accountable.  They  don't  like  to  have  the  public  know  what 
it  is  that  they  are  doing.  That  is  a  definite  mechanism  that  a  lot 
of  people  have  in  Government,  either  they  don't  want  to  be  both- 
ered, feel  like  they  should  be  above  the  general  public  or  people 
who  feel  like,  gosh,  if  I  make  a  mistake  the  whole  world  is  going 
to  know  about  it  so  I  don't  want  the  whole  world  to  know  so  I  don't 
like  all  this  stuff. 

Mr.  Hastert.  When  you  get  23  volumes  of  this,  the  agency  is  ba- 
sically saying  we  are  going  to  snow  you  with  all  we  can.  If  you  can 
find  anything  in  here  that  tells  how  they  made  the  decision — I  dare 
say  none  of  the  8,000  people  who  got  these  packages  of  information 
from  the  Department  of  Energy  sat  down  over  Christmas  and  read 
it. 

Mr.  English.  Is  this  not  a  very  effective  way  to  in  effect  elimi- 
nate these  requirements  to  provide  information?  So  rather  than  in- 
voking common  sense,  you  go  to  absurd  lengths  to  try  to  discredit 
the  laws  that  exist,  to  eliminate  the  process  of  accountability,  to 
eliminate  providing  information.  I  realize  that  is  a  somewhat  cyni- 
cal view  of  what  we  might  be  experiencing  here  but  I  have  to  say 
that  given  the  experience  that  we  have  had  during  the  time  I  was 
subcommittee  chairman,  we  saw  that  quite  often.  We  caught  a 
glimpse  of  that  kind  of  activity,  this  kind  of  guerrilla  warfare 
against  the  law,  like,  I  may  have  to  abide  by  it,  but  I  will  show 
you. 
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Mr.  Hastert.  I  think  that  may  have  been  poor  judgment.  I  was 
not  in  a  situation  to  really  look  at  the  motives  of  the  bureaucrat 
who  had  this  printed  and  mailed  it  out. 

Mr.  ENGLISH.  Did  anyone  take  this  to  counsel?  Was  there  any 
legal  opinion  that  says  in  your  opinion  the  law  requires  you  to  send 
that  out  or  does  it  simply  say,  we  are  not  going  to  take  chances, 
we  will  just  do  it? 

Mr.  Hastert.  The  GAO  report  deals  with  that,  and  they  discuss 
that.  There  is  some  room  for  interpretation,  but  they  took  the  most 
absurd  lengths. 

Mr.  English.  You  know,  maybe  we  ought  to  include  a  little  pro- 
vision in  there  that,  lacking  legal  opinion  on  any  of  these  kinds  of 
judgments,  Mr.  Chairman,  maybe  we  ought  to  say  that  the  bureau- 
crat that  makes  that  kind  of  a  judgment,  carries  it  to  that  kind  of 
absurd  length,  maybe  we  will  let  him  pay  for  the  printing  cost. 

That  may  put  an  interesting  bit  of  judgment,  confusion  into  the 
process  at  some  point.  But  I  think  at  some  point,  the  Congress  has 
to  recognize  that  there  are  those  who  play  these  kind  of  guerrilla 
warfare  games  against  laws  that  they  don't  like. 

I  am  not  sure  how  we  deal  with  that.  But  I  think  the  worst  thing 
we  can  possibly  do  would  be  to  yield  to  that  kind  of  pressure.  Com- 
mon sense  has  to  play  a  role.  I  think  we  do  have  a  right  to  expect 
that  those  who  are  employed  in  decisionmaking  positions,  whether 
they  be  political  appointees  or  career  Government  employees,  that 
they  are  in  those  responsible  positions,  and  we  assume  that  they 
have  the  judgment. 

If  they  don't  have  that  judgment,  they  shouldn't  be  in  those  posi- 
tions. 

Mr.  Hastert.  If  I  can  reply  to  the  gentleman  from  Oklahoma, 
yes.  Just  the  environmental  impact  statements,  as  I  said  before,  we 
are  putting  out  500  of  these  a  year.  I  don't  know  if  they  are  all  as 
extensive.  But  I  am  sure  the  Valdez  situation  will  be  more  exten- 
sive than  this. 

Mr.  English.  Bureaucratic  absurdity.  Thank  you  very  much. 
Mr.  Kleczka.  Congressman  Wise,  do  you  have  any  questions? 
Mr.  Wise.  No  questions. 

Mr.  Kleczka.  Thank  you  both  for  appearing  today,  and  Con- 
gressman Hastert,  let  me  thank  you  for  your  testimony  today.  I 
thank  Congressman  Horton  for  clarifying  the  situation.  Thank  you 
very  much. 

Mr.  Hastert.  Thank  you. 

Mr.  Kleczka.  We  have  with  us  Jerry  Berman.  Jerry  Berman  is 
chief  legislative  counsel  with  the  American  Civil  Liberties  Union, 
and  has  held  this  post  approximately  9  years.  He  is  director  of  a 
project  on  information  technology  and  civil  liberties,  and  is  also 
working  on  the  electronic  freedom  of  information  bill  pending  be- 
fore Congress. 

As  a  result,  we  feel  that  his  background  in  the  expanding  area 
of  information  technology  and  electronic  access  provides  him  an  ex- 
pertise that  would  be  beneficial  to  the  committee  at  this  time.  We 
are  happy  to  have  you  with  us. 

We  would  like  to  restrict  your  testimony  to  about  5  minutes. 
Your  entire  statement  will  be  made  a  part  of  the  record. 
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We  also  have  with  us  F.  Anne  Diamond,  a  librarian;  and  Ken- 
neth B.  Allen. 
Mr.  Jerry  Berman. 

STATEMENT  OF  JERRY  J.  BERMAN,  CHIEF  LEGISLATIVE 
COUNSEL,  AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Berman.  Thank  you. 

I  want  to  thank  you  for  this  opportunity  to  testify  today  on  spe- 
cific sections  of  this  draft  legislation.  Not  talking  about  the  Govern- 
ment obligation  to  reduce  the  paperwork  burden  of  citizens  in  this 
country.  That  is  an  important  function  of  this  law. 

But  it  also  covers  the  dissemination  of  information,  which  we 
consider  public,  all  of  us  consider  public.  It  governs  and  sets  policy 
for  that  dissemination.  It  is  important  that  we  address  how  that 
is  done  today,  and  to  ensure  that  it  supports  and  underscores  the 
publics  right  to  know. 

In  this  regard,  I  want  to  commend  the  committee  for  introducing 
the  dissemination  sections  of  title  I  of  the  bill,  and  particularly 
chairman — subcommittee  Chairman  Wise,  for  drafting  these  sec- 
tions and  introducing  them  as  separate  legislation;  and  Mr.  Eng- 
lish, the  former  chairman  of  the  Subcommittee  on  Information,  for 
really  calling  the  public's  attention  to  the  transfer  of  information 
that  this  legislation  speaks  to. 

In  our  view,  the  draft  sections,  positively  and  substantially  would 
reform  Federal  information  dissemination  policy,  and  are  long  over- 
due. As  Mr.  English  pointed  out,  a  revolution  has  taken  place  in 
the  way  the  Government  collects,  stores,  and  disseminates  informa- 
tion. 

From  printed  information,  we  are  now  in  the  era  of  electronic 
data  bases,  and  Government  agencies  use  electronic  information  to 
do  everything  from  calculating  the  way  we  pay  taxes  to  what  Social 
Security  benefits  senior  citizens  are  entitled  to. 

Now,  increasingly,  the  Government  disseminates  information 
from  Government  data  bases  to  serve  public  policy  goals.  This  posi- 
tion, in  our  view,  should  enhance  the  public's  right  to  know. 

Citizens  with  the  aid  of  new  computer  technology  ought  to  be 
able  to  access  and  use  electronic  information  to  achieve  public 
ends,  and  to  hold  the  Government  accountable.  And  there  are  ex- 
amples of  this  kind  of  technology  being  used  to  serve  public  ends. 

The  EPA,  in  1986,  passed  as  a  Superfund  Reauthorization  Act  a 
statute  which  allows  citizens  all  across  the  country,  when  it  is 
operational,  to  dial  up  and  access  information  about  toxic  chemicals 
in  their  environment,  in  their  community,  and  find  out  levels  of 
toxicity  and  take  action  on  it. 

Is  that  an  example  of  citizen  empowerment  in  the  electronic  age. 
Unfortunately,  there  are  few  examples  of  the  imaginative  use  to 
serve  the  public's  right  to  know.  The  fundamental  problem  is  that 
while  we  have  had  this  technological  transformation,  our  Federal 
information  laws,  the  Paperwork  Reduction  Act  in  particular,  and 
the  Freedom  of  Information  Act,  and  the  Printing  Act,  have  not 
kept  up  to  date. 

What  these  laws  guarantee  is  public  access  rights  to  printed  in- 
formation, but  not  to  electronic  information.  It  is  having  an  adverse 
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impact  on  the  public's  right  to  know.  There  are  440  public  data 
bases,  electronic  data  bases  in  our  Government. 

There  is  no  index  of  those  data  bases.  There  is  no  Government 
guidance  on  how  citizens  may  access  them  and  use  them.  There  is 
no  information  that  they,  that  citizens  can  gain  the  same  data  base 
for  half  the  cost  from  the  Government  as  they  pay  a  commercial 
firm  to  access. 

Even  though  the  information  is  the  most  useful  version  of  infor- 
mation now,  the  electronic  data  base,  it  is  treated  by  OMB  in  its 
regulations  as  a  special  benefit,  something  which  you  can  charge 
the  total  cost  of  developing  the  system  to.  That  leads  to  high  cost 
and  the  inability  of  citizens  to  afford  this  information. 

At  the  third  point,  you  get  the  commercial  sector  developing  the 
Government  data  bases  and  adding  value  and  making  it  available 
to  citizens,  which  is  fine,  except  that  the  price  may  be  too  high  for 
citizens  to  afford,  and  there  is  no  structure  of  fees  to  ensure  that 
all  constituencies  receive  the  information. 

And  more  important,  we  have  the  Government  development  of 
data  bases  skewed  toward  where  there  is  commercial  viability.  We 
have  the  SEC  data  base,  Federal  maritime  commercial  base,  but 
you  don't  have  data  bases  at  HEW,  Justice,  and  OSHA  and  other 
agencies,  because  there  is  no  commercial  market. 

The  Government  has  to  play  a  role.  In  the  last  year,  the  Office 
of  Technology  Assessment,  the  Administrative  Conference,  library 
associations,  public  interest  groups,  and  the  information  industry 
have  all  called  for  information  policy  reform  to  recognize  this  trans- 
formation of  information  and  the  need  for  new  Government  policy. 

The  Office  of  Management  and  Budget  in  June  issued  new  pro- 
posed guidance  which  says  that  they  are  prepared  to  redo  policy, 
that  their  current  policy  is  obsolete,  the  policy  that  they  have  im- 
plemented under  the  Paperwork  Reduction  Act. 

OMB  wants  reform  in  this  area.  We  believe  that  sections  101  and 
104  of  title  I  would  accomplish  this.  It  would  significantly  reform 
current  information  policy.  It  would  recognize  that  information  is 
a  public  asset,  that  even  though  we  want  to  cut  the  burden  of  gov- 
ernment, we  also  want  to  disseminate  information  to  serve  the 
public's  right  to  know,  that  this  includes  electronic  as  well  as  pub- 
lished information,  and  that  it  ought  to  be  available  to  citizens  on 
equal  terms  in  usable  formats  and  at  reasonable  costs  to  a  diver- 
sity of  public  and  private  sources. 

Now,  we  share  the  reservations  of  some  that  this  may  give  OMB 
too  much  power.  Based  on  the  record  of  the  last  8  years,  there  are 
lots  of  reasons  to  be  concerned. 

But  as  Congressman  Wise  pointed  out,  we  have  to  deal  with  the 
fact  that  the  Office  of  the  OMB  handles  the — and  manages  the  in- 
formation dissemination  function  for  the  executive  branch.  And 
that  unless  Congress  redirects  that  policy,  it  will  remain  the  same. 

Right  now,  that  policy  is,  it  does  not  serve  the  public's  right  to 
know.  We  need  new  guidance  implemented,  and  put  into  the  Paper- 
work Reduction  Act  when  it  is  authorized.  In  the  absence  of  any 
viable  alternative,  I  think  title  I  as  drafted  is  a  viable  and  impor- 
tant beginning,  and  that  is  a  place  to  start,  and  that  we  should  all 
work  together  to  pass  this  legislation  to  perfect  it,  to  ensure  that 
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it  is  reconciled  with  the  printing  laws  and  Freedom  of  Information 
Act,  but  to  move  forward. 

We  can't  restructure  and  re-create  the  Joint  Committee  on  Print- 
ing structure  which  governed  printing  for  many  years  because  of 
constitutional  problems  and  political  problems.  We  have  to  begin  to 
try  to  reconcile  to  the  old  way  of  disseminating  information  with 
the  new  and  move  in  the  electronic  age  and  support  and  underscore 
the  public's  right  to  know. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Berman  follows:] 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

On  behalf  of  the  American  Civil  Liberties  Union,   I  want  to 
thank  you  asking  us  to  testify  on  the  Reauthorization  of  the 
Paperwork  Reduction  Act  and  to  state  our  views*  on  the 
information  management  and  dissemination  sections  of  the 
Committee's  draft  "Paperwork  Reduction  and  Federal  Information 
Resources  Management  Act  of  1989."      As  you  know,  the  American 
Civil  Liberties  Union  is  a  non-partisan  organization  of  over 
270,000  members  dedicated  to  the  defense  of  civil  liberties 
guaranteed  by  the  Bill  of  Rights  and  the  laws  of  the  United 
States. 
Overview 

First  of  all,  Mr.  Chairman,  we  want  to  commend  you  for 
undertaking  this  effort  to  reform  the  Paperwork  Reduction  Act. 
As  an  organization  committed  to  the  public's  right  to  know  and 
the  free  flow  of  government  information,  we  want  to  commend  you 
in  particular  for  including  sections  101  and  104  in  Title  I  of 
the  Discussion  Draft  that  would,  in  our  view,  positively  and 
substantially  reform  federal  information  dissemination  policy 

Whatever  controversies  surround  the  Paperwork  Reduction  Act 
and  the  need  for  its  reform,  there  is  a  broad  consensus  that  the 

*.  Mr.  Berman,  testifying  on  behalf  of  the  American  Civil 
Liberties  Union,  is  Director  of  the  ACLU  Project  on  Information 
Technology  and  Civil  Liberties.  He  is  also  a  fellow  at  the  Benton 
Foundation,  a  non-profit  educational  foundation  focusing  on  the 
democratic  potential  of  communications  and  computer  technology. 
The  views  expressed  today  do  not  represent  those  of  the  Benton 
Foundation. 
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Act's  information  dissemination  provisions  must  be  augmented  and 
updated. 

As  you  know  from  the  Committee's  work  on  computer  security 
and  other  measures,  a  revolution  has  taken  place  in  the  way  the 
federal  government  collects,  stores,  and  disseminates 
information.  Government  data  has  been  converted  from  printed 
materials  into  electronic  databases,  and  government  agencies 
regularly  use  computerized  government  information  to  perform 
agency  missions  from  determining  the  taxes  we  owe  to  calculating 
senior  citizens'  social  security  benefits.  Now,   increasingly,  the 
government  disseminates  public  information  electronically  through 
government  and  commercial  database  services  to  serve  public 
policy  goals.2 

This  information  revolution  should  enhance  the  public's 
"right  to  know."  Citizens,  with  the  aid  of  new  computer 
technology,  ought  to  be  able  to  access  and  use  electronic 
information  to  achieve  public  ends  and  to  hold  the  government 
accountable.     There  are  examples  of  electronic  technology  serving 
such  ends. 

In  1986  the  Congress  passed  the  Superfund  Reauthorization 
which  included  the  first  electronic  "right  to  know"  statute. 
Under  Title  III,  the  Environmental  Protection  Agency  is  reguired 
to  make  information  about  toxic  releases  in  the  environment 


2  Federal  government  expenditures  for  electronic  data 
systems  have  risen  from  $9.2  billion  in  1982  to  over  $15  billion 
annually  today. 


2 


547 


available  to  the  public  electronically  at  reasonable  cost  or 
under  a  fee  waiver  or  reduced  fee  policy  when  it  serves  the 
public  interest.     EPA,  environmental,  and  right  to  know 
organizations  are  now  working  to  make  this  database  function  as  a 
tool  of  citizen  empowerment  in  the  era  of  electronic  information. 

Unfortunately,  there  are  few  examples  of  the  federal 
government  using  information  technology  imaginatively  to  serve 
the  public's  right  to  know.       The  fundamental  problem  is  that 
despite  this  technological  transformation  of  public  information 
into  electronic  formats,   federal  law  and  policy  do  not  specify 
clear  public  access  rights  to  electronic  government  data  or 
obligate  federal  agencies  to  disseminate  useful  public 
information  to  citizens  electronically  at  reasonable  cost. 

Enacted  prior  to  extensive  government  computerization  and 
before  the  "PC  Revolution",   federal  information  laws  —  the 
Printing  Act,  the  Freedom  of  Information  Act,  and  the  Paperwork 
Reduction  Act  in  particular  —  establish  a  public  right  of  access 
to  printed  government  information,   including  printouts  from 
computerized  government  databases,  and  the  obligation  of 
government  to  disseminate  such  information  to  the  public. 
However,  these  laws  establish  uncertain  public  access  and 
dissemination  rights  to  electronic  public  information. 

In  our  view,  these  laws  need  to  be  reexamined,  revised,  and 
clarified  to  remove  any  ambiguity  about  the  public's  rights  of 
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access  to  electronic  as  well  as  published  public  information. 3 
Public  access  to,   and  dissemination  of,  electronic  public 
information    must  become  a  central  goal  of  federal  information 
resource  management.4     This  view  is  widely  shared. 

Mr.  Chairman,     in  the  last  year,  the  Office  of  Technology 
Assessment,5  the  Administrative  Conference  of  the  United  States,6 
library  association  and  public  interest  groups,7    as  well  as  the 


3.  See  Berman,  Jerry,   "The  Right  to  Know:  Public  Access  to 
ELectronic  Information,"  in  Newburg,  Paula  R.  ed.   ,  New 
Directions  in  Telecommunications  Policy  Vol.   II.    (Duke  University 
Press  1988)    (A  copy  is  enclosed  with  this  testimony) 

4In  my  testimony  and  my  essay,  I  define  public  information 
as  federal  government  information  which  is  either  disseminated  by 
federal  agencies  or  which  must  be  disclosed  on  request  under  the 
laws  of  the  United  States.     Thus,   it  does  not  include  government 
created  or  collected  information  which  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act  and  other  statutes,  such  as 
classified  national  security  information  or  personally 
identifiable  information  which  would  violate  individual  privacy. 

5  Office  of  Technology  Assessment,   Informing  the 
Nation: Federal  Information  Dissemination  in  an  Electronic  Age 
(October  1988) 

6  Administrative  Conference  of  the  United  States, 
Recommendation  88-10:   Federal  Agency  Use  of  Computers  in 
Acquiring  and  Releasing  Information  (Adopted  December  8-9,  1988) 
1  CFR  Sec.  305.88-10.  See  Perrit,  Henry  H.Jr.,  Electronic 
Acquisition  and  Release  of  Federal  Agency  Information 
(Administrative  Conference  October  1988) 

7  Letter  to  J.  Timothy  Sprehe,  Office  of  Information  and 
Regulatory  Affairs  OMB  from  more  than  40  organizations  and 
individuals  calling  for  the  withdrawal  of  OMB's  Advance  Notice  of 
Further  Policy  Development  of  Information  published  in  the 
Federal  Register  on  January  4,   1989   (Vol.   54  Fed.  Reg.  214)  and 
for  OMB  to  initiate  a  comprehensive  review  and  revision  of 
Circular  A-130  which  governs  federal  information  resource 
management  today.  Available  from  OMB  Watch,   2  0010.  St.  Northwest, 
Washington,   D.C.  20036. 
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Information  Industry  Association,  8  have  all  called  for 
information  policy  reforms  to  establishing  clear  public  access 
rights  to  electronic  data  and  an  affirmative  obligation  on  the 
part  of  government  to  disseminate  public  information  to  expand 
the  free  flow  of  information.  The  Office  of  Management  and 
Budget's  Office  of  Information  and  Regulatory  Affairs,  which 
establishes  government-wide  information  policy,  has  itself 
testified  that  its  current  information  dissemination  policy  is 
"obsolete"  and  has  announced  its  intention  to  conduct  a  policy 
reexamination  and  reformulation. 9 

We  believe  sections  101-104  of  Title  I  of  the  draft 
"Paperwork  Reduction  and  Federal  Information  Resources  Management 
Act  of  1989"    would  significantly  reform  current  federal 
executive  agency  information  resource  management  policy  if 
enacted  into  law.10 

First,  sections  101  and  104  of  Title  I  would  establish  that 


8.  Testimony  of  Ken  Allen  on  Federal  Electronic 
Dissemination  Policies  on  behalf  of  the  Information  Industry 
Association  before  the  Subcommittee  on  Government  Information 
Justice  and  Agriculture  on  April  18,  1989. 

9  Markoff,  John,  "OMB  Proposes  Switch  in  Information 
Policy,"  New  York  Times     (June  10,   1989).  See  OMB  Second  Advance 
Notice  of  Further  Policy  Development  on  Dissemination  of 
Information,  June  9,   1989.  See  testimony  of  S.  Jay  Plager  before 
the  Senate  Government  Affairs  Subcommittee  on  Government 
Information  and  Regulation,  June  16,  1989. 


10 .  Similar  information  dissemination  amendments  to  the 
Paperwork  Reduction  Act  were  introduced  as  separate  legislation 
on  May  16,  1989  by  Rep.  Bob  Wise  (D.  W.  VA) ,  Chair  of  the 
Subcommittee  on  Government  Information,  Justice  and  Agriculture. 
H.  R.  2381,  the  "Information  Policy  Act  of  1989." 
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information  is  a  public  asset  and  that  the  federal  government  has 
an  affirmative  obligation  to  disseminate  information  to  serve  the 
public  right  to  know.     Equally  important,  sections  101  and  104 
would  require  that  OMB  issue  policy  guidance  to  federal  agencies 
which  insure  that  this  affirmative  dissemination  function 
pertains  to  electronic  as  well  as  printed  government  information. 
Finally,  Title  I  would  require  OMB  to  issue  policy  guidelines  to 
insure  that  agencies  disseminated  printed  and  electronic 
information  government  information  to  citizens  on  equal  terms,  in 
useful  or  usable  formats,  and  at  reasonable  cost  through  a 
diversity  of  public  and  private  sources. 

Mr.  Chairman.  We  share  the  reservations  of  other  public 
interest  and  library  groups  about  enhancing  OMB's  information 
dissemination  policy  role.11  In  view  of  OMB's  record  of  reducing 
the  dissemination  of  government  information  federal  over  the 
course  of  the  Reagan  Adminstration,  there  is  considerable  reason 
for  caution  and  concern. 

However,  we  cannot  ignore  the  fact  that  the  Office  of 
Management  and  Budget  currently  has  great  power  over  information 
management  and  governs  under  an  outdated  Paperwork  Reduction  Act 

and  implementing  guidelines  OMB  Circular  a-130  which  diminish 

public  access  to  information.     Unless  Congress  redirects  OMB 
policy,  those  outmoded  policies  will  continue  to  remain  in  effect 
and  any  changes  in  policy  including  OMB's  establishment  of  an 


11 .  See  Memorandum  From  Working  Committee  on  Information 
Policy  to  Staff,  House  Committee  on  Government  Operations, 
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affirmative  information  dissemination  policy  will  continue  to 

be  discretionary.     This  is  intolerable  and  must  be  changed. 

In  the  absence  of  any  viable  alternative  scheme,12  we 
strongly  believe  that  Title  I,  as  drafted,   is  a  major  step  in  the 
right  direction  and  the  appropriate  vehicle  for  beginning  a 
legislative  process  designed  to  reform  federal  information 
policy.     For  this  reason,  we  believe  the  legislation  should  be 
introduced  and  that  all  of  us  work  together  to  insure  that  OMB 's 
mission  is  affirmative  and  that  there  are  sufficient  checks  and 
balances  to  insure  that  0MB  performs  its  affirmative  statutory 
information  policy  mission.     We  must  also  work  to  insure  that  the 
law  is  consistent  with  and  complementary  with  other  information 
statutes,  such  as  the  Printing  Act  and  Freedom  of  Information 
Act. 

Expanded  Analysis  of  Government  Dissemination  Policy 

The  federal  government  traditionally  disseminates  public 
information  to  educate  and  inform  the  public  and  conduct  the 
public  business.  In  some  cases,  statutes  such  as  the  Freedom  of 
Information  Act  require  the  government  to  disclose  certain 


12 .  Some  have  suggested  revising  Title  44  to  restore  and 
enhance  the  information  functions  of  the  GPO  and  Joint  Committee 
on  Printing.  Giving  a  congressional  entity  a  legislative  veto 
over  executive  agency  information  dissemination  policy  and 
decision  making  poses  significant  constitutional  problems  under 
Immigration  and  Naturalization  Service  v.  Chadha.   103  S.  Ct.  2764 
(1983) .     In  addition,  this,  and  any  scheme  which  proposes  that 
the  Congress  exercise  authority  now  vested  in  the  executive 
branch  faces  significant  political  hurdles.  Either  Congress  must 
persuade  the  President  to  delegate  his  authority  or  overcome  his 
objection  by  overriding  a  veto,  and  prevailing  in  any 
constitutional  challenge  in  the  courts. 
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information  either  when  it  is  produced  or  on  demand. 

Today,  the  federal  government  increasingly  disseminates 
information  in  electronic  as  well  as  published  form.     In  fact, 
there  are  over  400  federal  government  databases  of  public 
information  —  from  the  Department  of  Education's  ERIC  System  to 
the  National  Library  of  Medicine's  MEDLARS  system.  Many 
government  databases  are  available  directly  from  the  government 
"on-line"  or  on  diskette  or  CD  Rom.     Many  of  these  databases  are 
also  made  available  to  the  public  by  commercial  information 
providers  who  "add  value"  to  enhance  the  usefulness  or 
accessibility  of  the  data  and  sell  it  to  the  public  at 
commercial,  market  rates. 

These  developments  enhance  the  ability  of  those  who  access 
this  information  to  learn  about  the  government  and  its  governing 
and  regulatory  functions  and  activities.  Through  electronic 
databases  or  services,  users  gain  access  to  the  most  time- 
sensitive  data;  rapidly  search  through  document  or  statistical 
databases;  seek  out  and  quickly  find  relevant  information;  and 
work  with  subsets  of  electronic  public  data  to  do  complicated 
statistical  and  data  analysis. 

As  we  observe  this  emerging  world  of  electronic  government 
database  systems,     it  is  apparent  that  the  benefits  of  electronic 
information  systems  are  not  being  equitably  or  widely  shared  by 
the  public  at  large.  The  major  users  are  government  agencies, 
business  organizations,  and  the  scientific  community. 
Significantly,  most  of  the  major  federal  electronic  dissemination 
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projects  —  with  the  exception  of  the  EPA  TRI  —  are  occurring  at 
agencies  which  regulate  businesses  or  who  disseminate  information 
vital  to  business  decision-making  —  the  Trademark  Office,  the 
Federal  Maritime  Commission,  the  Federal  Communications 
Commission,  and  the  SEC. 

As  the  government  begins  to  tout  the  emergence  of  "wholly 
paperless  agencies,"  the  first  such  agency  will  be  the  Securities 
and  Exchange  Commission's  EDGAR  system  (Electronic  Data  Gathering 
and  Retrieval  System)  which  will  handle  6  million  pages  of 
filings  annually  at  a  cost  of  over  $50  million  dollars  per  year. 
Significantly,     there  are  no  electronic  dissemination  projects  of 
this  scale  underway  at  agencies  such  as  Justice,  Health  and  Human 
Services,  or  HUD,  even  though  the  public  would  benefit  from  being 
able  to  access,  manipulate,  and  use  vital  electronic  government 
data  from  such  agencies. 

The  uneven  development  of  federal  electronic  dissemination 
systems  is  a  direct  consequence  of  current  federal  information 
policy.    That  policy  is  established  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  —  legislation  enacted  prior  to  the  "PC 
Revolution"  and  which  encompasses  different  goals  than  expanding 
public  access  to  government  information  in  general  or  electronic 
information  in  particular. 

The  Paperwork  Reduction  Act  mandates  that  OMB  develop 
"uniform  and  consistent  information  management  policies"  and 
creates  an  Office  of  Information  and  Regulatory  Affairs  (OIRA) 
within  OMB  to  develop  such  a  policy.    However,  the  clear  and 
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overriding  objective  of  information  management  under  the  Act  is 
to  reduce  the  government  costs  and  burdens  of  federal 
"paperwork. " 

While  the  Paperwork  Reduction  Act  encourages  government 
automation  and  computerization,  the  Act  explicitly  states  that 
automation  is  a  means  for  making  government  information  functions 
less  costly  and  more  efficient  rather  than  a  means  for  maximizing 
public  access  to  information. 13    Although  Congress  amended  the 
Act  in  1986  to  include  "dissemination"  of  information  as  a 
function  of  automation,  the  purpose  was  principally  to  achieve 
efficiency  and  cost  savings. 

In  1985,  OMB' s  Office  of  Information  and  Regulatory  Affairs 
issued  Circular  A-130  to  establish  information  management  policy 
pursuant  to  the  Act.     While  the  Circular  recognizes  the  value  of 
public  information  and  states  that  the  "right  to  access 
government  information  must  be  protected...",  its  underlying 
assumption  is  that  citizens  access  rights  are  satisfied  if  they 
have  access  to  published  information. 14    Electronic  public 


13  The  legislative  history  of  the  Paperwork  Reduction  Act 
states  that  government  information  resource  management  should 
maximize  public  access  to  information  but  access  goals  are 
nowhere  set  forth  in  the  statute  or  considered  in  the  context  of 
federal  electronic  information  dissemination. 

14 .  This  is  also  based  on  a  narrow  and  actively  contested 
interpretation  of  the  Freedom  of  Information  Act.  In  1974,  the 
Freedom  of  Information  Act  was  significantly  revised,  but  again 
before  the  "PC  revolution."    The  legislative  history  establishes 
that  the  FOIA  encompasses  records  stored  in  computer  files. 
However,  it  did  not  explicitly  state  that  citizens  had  a 
statutory  right  to  the  electronic  as  well  as  the  published 
version  of  the  requested  information  or  that  the  government  would 
be  required  to  program  or  reprogram  all  databases  to  ensure 
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information  and  its  dissemination  are  treated  as  a  secondary  form 
of  discretionary  government  information  which  may  only  be 
employed  by  agencies  if  it  achieves  cost  savings  and  efficiency. 
Thus,  it  is  not  cost  effective  if  a  similar  product  is  available 
from  private  sector  firms  and  it  is  quite  appropriate,  "where  the 
information  is  already  substantially  available  in  printed  form," 
to  consider  "dissemination  in  electronic  form  to  be  a  service  of 
special  benefit  the  costs  of  which  should  be  recovered  through 
user  charges. " 

This,  in  effect,  amounts  to  a  public  policy  which  encourages 
the  development  of  electronic  dissemination  systems  by  the 
government  or  private  sector  but  structured  in  a  way  which  may  be 
detrimental  to  public  access  to  electronic  data.  But  since  the 
policy  assumes  that  public  access  rights  are  satisfied  if 
citizens  can  obtain  the  published  version  of  the  information, 
such  discontinuities  are  of  little  import.     Under  this  policy, 


public  access  to  both  the  electronic  and  published  versions  of 
specific  government  information.     As  a  consequence,  specific 
government  agencies  have  tried  to  use  the  uncertain  status  of 
electronic  data  under  the  FOIA  to  contend  that  citizens  must  pay 
additional  costs  for  accessing  electronic  information  which  would 
otherwise  be  subject  to  fee  waivers  (because  of  reprogramming)  or 
argue  that  they  are  under  no  legal  obligation  to  provide  the 
electronic  version  of  public  information.  Even  if  this 
interpretation  is  wrong,  the  FOIA  imposes  no  obligation  on  the 
part  of  federal  agencies  to  disseminate  public  information 
electronically.  See  appendix  to  this  testimony,  Berman,  Jerry, 
Communications  Policy  and  the  Public 's  Right  to  Know:  Public 
Access  to  Electronic  Public  Information,  pgs.  19-32.     See  also 
Testimony  of  National  Security  Archive  before  the  House 
Subcommittee  on  Government  Information  Justice  and  Agriculture, 
May  23,  1989.     While  beyond  the  scope  of  this  testimony,  it  is 
important  to  note  that  this  interpretation  of  FOIA  is  also  having 
an  adverse  impact  on  the  public's  right  to  know  in  the  electronic 
age. 
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the  federal  government 

— is  discouraged  from  duplicating  a  private 
sector  information  service  of  important 
government  data  even  if  it  is  priced  beyond 
the  means  of  public  users  to  afford; 

— has  no  writ  to  develop  subsidy  programs  to 
reduce  or  waive  fees  to  make  government  or 
commercially  available  government  electronic 
databases  accessible  to  citizens  who  cannot 
afford  market  rates  to  use  them  when  it 
serves  the  public  interest; 

— permits  the  development  of  electronic 
government  dissemination  systems  only  when 
commercially  viable,  which  results  in 
databases  skewed  towards  business  and 
regulatory  affairs  where  private  vendors  can 
profit  from  selling  government  data; 

— does  not  fund  the  development  of  critical 
health,  education,  welfare,  and  environmental 
databases  where  market  considerations  deter 
private  vendor  development  of  electronic 
databases ;  and 

— does  not  even  provide  a  complete  index  of 
government  databases  or  information  to  direct 
citizens  to  their  use. 

As  implemented  by  OMB  Circular  A-13  0,  government  electronic 
information  policy  does  set  forth  some  worthy  goals.  Government 
must  look  to  the  private  sector  to  avoid  unnecessary  duplication 
of  effort,  unfair  competition  or  the  specter  of  either  government 
or  private  monopoly  of  information.     Certainly,  we  should  not 
waste  resources  or  allow  the  government  to  monopolize 
information.  But  federal  information  policy  is  incomplete  and 
inadequate  without  making  broad  public  access  to  electronic 
information  a  principal  goal. 

Consider  the  EDGAR  system  which  is  designed  to  achieve  some 
important  information  policy  goals.    Under  EDGAR,  the  basic 
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database  will  be  developed  by  a  private  contractor  who,  like  a 
wholesaler,  will  make  it  available  to  any  commercial  vendor.  The 
contractor  and  any  commercial  or  non-profit  information  firm  can 
take  the  basic  data,  "add  value"  and  sell  it  in  the  market.  This 
"level  playing  field"  seeks  to  insure  competition  and  avoid 
government  or  private  monopoly  over  important  government  data. 

However,  the  EDGAR  design  does  not  insure  broad  public 
access.  That  depends  on  whether  there  is  enough  competition  to 
drive  the  cost  of  the  EDGAR  database  down  to  where  citizens  can 
afford  it.     What  if  this  does  not  occur?    Under  the  authorizing 
Act,     the  SEC  will  provide  three  "public"  rooms  —  in  New  York, 
Washington,  and  Chicago  —  where  citizens  can  go  and  access  the 
basic  electronic  filings.     This  is  all  right  for  citizens  in 
these  cities  and  those  who  are  sophisticated  enough  to  use  the 
"basic"  verses  "enhanced"  EDGAR  system,  since  the  SEC  will  not 
provide  a  "user  friendly"  version  such  as  will  be  available 
commercially. 

This  level  of  public  access  may  be  sufficient  for  EDGAR 
itself.15    But  EDGAR  is  inadequate  as  a  model  for  developing  many 
governmental  dissemination  systems.  First,  many  important  health, 
safety,  welfare,  and  education  databases,  which  could  enhance  the 
public's  right  to  know,  may  not  be  developed  because  there  is  no 
commercial  market  for  the  data.      Second,  even  if  they  are, 


15 .  Most  citizens  are  not  interested  in  security  filings.  Of 
course,  public  interest  groups  and  reporters  might  question 
whether  the  system  is  adequate  to  serve  important  public  interest 
needs  for  securities  information. 
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reliance  on  the  market  may  result  in  making  the  database  systems 

priced  beyond  the  means  of  most  citizens. 

Current  electronic  dissemination  policy  set  forth  in 

Circular  A-130  may  have  been  viable  in  the  past.  But  now  that  the 

PC  revolution  has  brought  computing  power  within  the  reach  of 

most  citizens,  continuing  this  policy  will  exacerbate  inequities 

and  contribute  to  the  growing  division  between  those  who  can 

afford  to  "dial  up"  and  "down  load"  and  use  the  enhanced  versions 

of  public  electronic  information  and  citizens  who  cannot  afford 

it.  The  Office  of  Information  and  Regulatory  Affairs,   in  its 

proposed  revision  of  A-130  in  January,  states  cogently  why 

current  policy  is  outmoded: 

While  electronic  products  are  more  frequently  the 
secondary  mode  of  information  dissemination,  agencies 
must  recognize  that  this  condition  is  changing. 
Integration  of  information  technology  into  the 
workplace  is  rapidly  reaching  the  point  that  both 
internal  agency  processing  and  analysis  of  information 
as  well  as  the  public's  use  of  information  often  occur 
primarily  in  electronic  form.  Supplying  the  information 
on  paper  is  sometimes  practically  useless,  particularly 
when  the  volume  of  information  is  large  and  computer 
search  and  retrieval  capabilities  are  essential  to 
efficient  use.  Moreover,  the  printed  product  is  often  a 
summary  or  aggregation  of  the  larger  body  of 
information  which,  although  useful  in  its  own  right, 
does  not  satisfy  all  legitimate  user  needs  as  well  as 
the  entire  body  of  information  in  electronic  medium. 
Under  these  conditions,  an  agency  might  reasonably 
conclude  that  dissemination  in  electronic  medium  is 
necessary  for  the  proper  performance  of  agency 
functions.    (Emp.  Supp.) 

We  submit  that  Congress  must  rewrite  the  Paperwork  Reduction 
Act  to  make  basic  public  access  to  electronic  public  information 
the  central  goal  of  federal  electronic  information.     This  does 
not  mean  that  the  government  must  replace  the  private  sector  in 
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developing  information  systems.     A  diversity  of  information 
sources  is  essential  to  the  free  flow  of  information  and  broad 
public  access  to  information.     Nor  can  broad  public  access  be 
achieved  or  guaranteed  without  government  partnerships  with  the 
for  profit  and  non-profit  private  sector  to  deliver  public 
information  in  a  timely  manner  and  effective  manner.  These 
principles  are  essential  elements  of  an  affirmative  government 
policy  based  on  expanding  public  access  to  information. 

Such  a  policy  not  only  can  maintain  public  access  to 
government  information  but  give  citizens  new  ability  to  know 
about  the  public  business  and  hold  government  accountable.  For 
example,   in  1986  Congress  passed  the  Superfund  Reauthorization 
which  included  the  first  computer  "right-to-know"  statute.  Under 
Title  III,  EPA  is  required  to  make  information  about  toxic 
releases  in  the  environment  available  to  the  public 
electronically  at  reasonable  cost  or  under  a  fee  waiver  or 
reduced  fee  policy  when  it  serves  the  public  interest. 

As  EPA  itself  points  out,  this  new  access  statute  has  the 
potential  for  enhancing  public  access  to  environmental 
information.  When  the  system  is  fully  operational,  citizens  will 
be  able  to  use  a  computer  at  home  or  at  their  local  library  to 
obtain  data  on  releases  of  toxic  substances  for  geographical 
areas  or  for  specific  firms  to  determine  toxic  levels  in  an  area, 
compare  it  with  other  locales,  and  produce  customized  reports. 
Without  relying  on  EPA,  citizens  could  produce  such  a  report, 
call  a  press  conference  to  announce  a  campaign,  or  file  a  lawsuit 
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based  on  computer  analysis.     This  is  citizen  empowerment  in  the 
electronic  age  and  EPA  is  now  working  to  implement  this  TRI 
database.  Moreover,  EPA  wants  to  make  it  "user  friendly"  —  and 
establish  a  "value-added"  electronic  system  which  the  average 
citizen  can  use. 

This  is  a  new  electronic  precedent  for  the  public's  right  to 
know.     It  advances  the  "level  playing  field"  of  EDGAR  to 
encompass  the  goal  of  public  access  without  sacrificing  other 
important  policy  objectives.     For  example,  EPA  did  not  eliminate 
the  private  sector  when  it  sought  bids  on  an  enhanced  system. 
However,  the  private  sector  was  not  enthusiastic,  largely  because 
of  uncertainty  about  the  commercial  viability  of  the  database. 
As  a  conseguence,  the  National  Library  of  Medicine  was  chosen  to 
develop  the  system.     However,  the  private  sector  can  purchase  the 
basic  data  and  also  add  value  to  it.     This  is  a  model  for  both  a 
level  playing  field  and  public  access  rights  when  the  public 
information  is  important  but  not  clearly  viable  as  a  for-profit 
database. 

Analysis  of  the  Draft  Bill 

We  believe  sections  101  through  104  of  Title  I  of  the 
Paperwork  Reduction  and  Federal  Information  Resources  Management 
Act  of  1989,  once  perfected  through  negotiation  and  amendment, 
will  establish  such  affirmative  information  policies.  These 
sections  would  establish  that  electronic  information 
dissemination  systems  should  serve  the  governmental  mission  of 
informing  the  public  as  well  as  enhance  the  ability  of  citizens 
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to  access  public  inf ormation. 

Pursuant  to  Section  104   (d) ,  the  Director  of  the  Office  of 
Management  and  Budget  would,  after  notice  and  comment,  issue 
guidance  to  federal  agencies  designed  to  guide  them  in  deciding 
what  and  how  to  disseminate  federal  information.     Since  OMB 
currently  issues  information  dissemination  policy  guidance,  we  do 
not  view  this  section  as  an  expansion  of  OMB  authority  but  rather 
an  effort  to  redirect  OMB  guidance  toward  encouraging  agencies  to 
disseminate  more  information  to  citizens  in  printed  and 
electronic  formats.     Equally  important,  Section  104   (d)  makes 
clear  that  OMB  's  role  is  not  operational  in  nature. 

Section  104   (d)    (1)    (h)    (1)    (A)   recognizes  "that  the  flow 
of  information  from  the  Federal  government  to  citizens  of  the 
United  States  is  essential  to...  a  democratic  society..."   (Sec.  6 
(a)    (i)    (1)    (A) .  This  principal  is  embodied  in  current  federal 
information  resource  management  guidelines.     However,  Section 
104 (d)  would  increase  the  flow  of  information  by  incorporating 
the  following  additional  principles: 

The  Public #s  Right  to  Know  includes  Access  to 
electronic  as  well  as  Printed  Information:     Under  OMB  Circular  A- 
130,  OMB  has  interpreted  the  federal  government's  obligation  to 
make  public  information  available  to  citizens  as  met  principally 
by  making  published  government  information  available  to  the 
public.     Section  104   (d)  would  clarify  in  law  and  policy  that  the 
obligation  of  federal  agencies  to  make  information  available 
applies  to  "all  significant  public  information  products  and 
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services,  regardless  of  the  form  in  which  the  information  is 
released..."  Section  104   (d)    (1)    (h)    (1)    (D)     Thus,  federal 
agencies  must  make  electronic  as  well  as  printed  government 
information  available  and  both  must  be  "available  on  equal  terms 
to  all  persons..."  Section  104   (d)    (1)    (h)    (1)    (B)  OMB  guidance 
under  the  section  would  "supplement. . .the  information  disclosure 
requirements  of  the  Freedom  of  Information  Act...."  Section  104 
(d) (1) (h) (1) (F) .     This  is  consistent  with  the  view  that  public 
access  to  electronic  information  is  required  under  the  Freedom  of 
Information  Act. 

Electronic  Information  Must  be  Useful  or  Practically 
Usable  to  be  Accessible:     Section  104   (d) ( 1) (h) ( 1) (G)  would 
require  federal  agencies  to  "maximize  the  utility  of  information 
maintained  by  agencies  in  electronic  format"  by  making  the 
information  available 

(i)  in  useful  electronic  formats; 

(ii)  in  whole  and  in  logical  subsets;  and 

(iii)  along  with  adequate  software,   indexes,  and  other 
tools  owned  by  the  Federal  Government  or  subject  to 

license  by  the  Federal  Government  that  will  permit 
practical  public  use  of  the  database. " 

This  subsection  is  critically  important  because  it  attempts 
to  define  the  practical  meaning  of  access  to  information  in  the 
electronic  information  age.     Significantly,  current  regulatory 
distinctions  between  "basic"  and  "enhanced"  services  would  be 
replaced  by  a  minimum  federal  requirement  that  federal  agencies 
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must  make  electronic  information  accessible  by  making  it  "useful" 
or  of  "practical  public  use... "in  all  circumstances.     The  statute 
and  legislative  history  must  spell  out  the  meaning  of  useful  and 
incorporate  the  concept  that  useful  may  vary  with  the  nature, 
importance,  or  purpose  of  particular  governmental  information. 

Government  information  Must  be  Reasonably  Priced; 
Section  6  requires  OMB  and  federal  agencies  to  structure 
published  and  electronic  information  in  ways  which  make  it 
reasonably  accessible.     OMB  may  permit  agencies  to  charge  "user 
fees"  but  those  fees  "shall  not  exceed  the  marginal  cost  of 
providing  copies  of  the  information."  Section  104   (d) (1) (h) (1) (J) 
In  addition,  agencies  must  "establish  procedures  for  the  waiver 
or  reduction  of  fees  to  public  interest,  nonprofit,  governmental, 
or  other  persons  who  are  likely  to  further  dissemination  of 
Government  information,  enhance  an  agency  mission,  or  otherwise 
serve  the  public  interest."  Section  104   (d)    (1) (h) (1)K)  A 
principal  contained  in  the  Freedom  of  Information  Act  is  adopted 
to  cover  federal  dissemination  of  published  and  electronic 
information.     The  statute  and  legislative  history  will  be  of 
critical  importance  in  defining  the  parameters  of  equitable  and 
reasonable  cost  and  fee  waiver  guidelines. 

Government  Information  Resource  Management  Guidance 
Must  Foster  Diversity:     Tracking  current  information  resource 
management  laws  and  regulations,  Section  6  would  require  OMB 
guidance  to  foster  a  diversity  of  information  sources.  Section  6 
prohibits  government  monopoly  over  information.  Section  104  (d) 
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(1) (h) (1)    (H) .  It  prohibits  governmental  exercise  of  de  facto 
copyright  over  public  information  Section  104  (d)    (1) (h) (1) (I) 
and  requires  0MB  guidance  to  maintain  "a  competitive  market  in, 
public  information  products  and  services."    Section  104  (d)  (1) 
(h)(1)(H).     Significantly,  however,  these  principles  would  no 
longer  be  treated  separate  and  apart  from  the  overriding  policy 
goal  of  ensuring  public  access  to  information.     Even  costs  and 
benefits  analysis  of  providing  information  products  must  be 
consistent  with  this  principle.  Section  104  (d) ( 1) (h) ( 1) (N) . 

Depository  Libraries  as  a  Safety  Net.      Under  current 
information  law  and  regulations,  the  440  depository  libraries  are 
viewed  as  an  information  "safety  net"  for  the  public's  right  to 
know.     However,  current  laws  have  been  interpreted  not  to  mandate 
that  the  depository  libraries  serve  as  a  safety  net  for  all 
information  products,  including  information  in  "electronic 
formats."    Section  6  would  establish  this  wider  safety  net  for 
public  information.  Section  104  (d) (1) (h) (1) (L) . 

Government  Wide  Index  of  Databases:  To  make  electronic 
information  accessible  to  the  public,  Section  6104   (d) (3)  (3) 
requires  the  Director  of  0MB  to  provide  for  the  development  and 
maintenance  of    "a  current,  comprehensive,  and  detailed  index  of 
public  databases  maintained  by  agencies..."    The  legislative 
history  should  make  clear  that  this  critical  index  should  not  be 
developed  by  0MB  itself  but  by  other  entitles,  and  emphasize  that 
0MB  should  rely  in  existing  dissemination  agencies  such  as  GPO 
and  NTIS. 
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Oversight  and  Enforcement  Mechanisms;  OMB  is  required 
to  develop  "procedures  for  systematic  oversight  and  enforcement" 
of  its  "guidance."  This  section  will  require  the  most  input  to 
develop  and  work  out. 

Consistency  with  Other  Laws  and  Dissemination 
Mechanisms;     In  developing  policy  guidance  as  well  as  effective 
dissemination  mechanisms,   it  is  crucial  that  any  rewrite  of  the 
Paperwork  Reduction  Act  maintain  and  even  rely  on  existing 
dissemination  entities  to  achieve  policy  objectives.  For 
example,  the  statute  and  its  implementation  should  be  consistent 
with  and  supportive  of  the  goals  underlying  the  Printing  and 
Freedom  of  Information  Acts.     In  this  regard,     the  Advisory 
Committee  on  Information  Dissemination  Policy,  outlined  in 
section  104  (d)    (i) ,  could  be  extremely  helpful  since  it  would 
include  the  Public  Printer  and  representatives  of  various  policy 
points  of  view. 
Conclusion 

Mr.  Chairman,     I  believe  we  are  now  beginning  a  serious 
effort  to  shape  the  "public's  right  to  know"  for  the  21st 
century.  Many  issues  need  to  be  debated  and  resolved.     If  we  are 
to  secure  these  rights  and  the  benefits  that  flow  from  our  modern 
computer  society,   it  will  take  a  concerted  effort  by  the 
Congress,  enlightened  public  officials,  public  interest  groups, 
librarians,  and  the  information  and  communications  industries  to 
develop  new  policy  initiatives  and  a  consensus  for  workable 
reforms. 
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Mr.  Kleczka.  Thank  you,  Mr.  Berman. 

Let  me  now  welcome  to  the  committee  Anne  Diamond.  Anne  is 
the  documents  services  administrator  at  the  Library  of  Michigan  in 
Lansing;  is  a  member  of  the  Depository  Library  Council  to  the  Pub- 
lic Printer.  She  appears  today  on  behalf  of  a  number  of  library  as- 
sociations. 

On  a  day-to-day  basis,  she  disseminates  Federal  information  for 
the  citizens  of  Michigan.  The  Paperwork  Reduction  Act  under  con- 
sideration today  impacts  on  her  capability  to  respond  to  the  re- 
quests, and  also  on  the  library's  ability  to  assist  the  State  legisla- 
ture in  their  policymaking  considerations. 

We  look  forward  to  your  testimony.  Your  entire  testimony  will  be 
made  a  part  of  the  record,  so  if  you  would  restrict  your  comments 
to  5  minutes,  we  would  appreciate  that. 

STATEMENT  OF  F.  ANNE  DIAMOND,  DOCUMENTS  SERVICES 
ADMINISTRATOR,  LIBRARY  OF  MICHIGAN,  LANSING,  MI 

Ms.  Diamond.  Thank  you. 

I  am  delighted  to  come  before  you  today  to  address  those  issues 
in  the  reauthorization  of  the  Paperwork  Reduction  Act  which  im- 
pact on  the  ability  of  the  library  community  to  fulfill  the  Govern- 
ment information  needs  of  your  constituents. 

My  testimony  will  relate  to  the  principles  which  frame  the  Paper- 
work Reduction  Act  and  to  the  roles  of  libraries  in  stimulating  local 
and  State  economies,  and  to  the  nature  of  the  partnership  between 
the  Federal  Government  and  those  libraries. 

I  will  touch  on  library  concerns  with  the  Office  of  Management 
and  Budget  and  list  specific  recommendations  for  the  draft  under 
consideration.  There  are  two  broad  principles  which  we  would  like 
to  see  in  the  law. 

First,  the  affirmative  obligation  to  disseminate  information,  re- 
gardless of  format  in  a  useful  manner  and  at  a  reasonable  cost. 

Second,  public  access  is  a  public  right  and  should  be  the  main 
function  and  goal  of  any  Federal  information  policy.  We  are  pleased 
to  see  comparable  statements  in  the  draft  legislation. 

Please  allow  me  to  take  a  moment  to  talk  about  Federal  informa- 
tion and  its  impact  in  Michigan,  and  how  your  work  today  will  af- 
fect our  ability  to  serve  the  constituents  of  Michigan  in  the  future. 

The  Library  of  Michigan  is  a  State  library  agency  and  one  of  the 
State's  two  regional  Federal  depository  libraries.  The  library's  mis- 
sion is  to  meet  the  information  needs  of  the  legislature,  State  and 
judicial  agencies,  and  the  statewide  network  of  libraries,  as  well  as 
the  constituents  of  Michigan. 

To  that  end,  LM  has  participated  in  the  resurgence  of  Michigan's 
economy  by  assisting  in  research  efforts,  resulting  in  innovative 
programs  which  have  created  substantial  increases  in  new  jobs  and 
enhanced  diversified  economic  growth. 

The  Federal  information  flow  is  a  joint  venture  between  the  Fed- 
eral Government  and  the  depository  libraries.  There  are  costs  that 
are  incurred  in  participating  in  this  program.  Those  costs  are  paid 
for  by  the  taxpayers  of  Michigan. 

The  Library  of  Michigan  provides  funds  for  equipment,  space, 
and  staff.  Yet  we  remain  committed  to  a  no-fee  access  policy. 


567 

As  I  stated  before,  there  are  two  broad  principles  that  are  central 
to  the  proposed  legislation.  Public  access  to  Government  informa- 
tion, regardless  of  format,  and  an  affirmative  obligation  of  the  Fed- 
eral Government  to  disseminate  that  information,  regardless  of  for- 
mat. In  translating  those  principles  into  policies,  the  how  and  the 
who  are  where  questions  arise. 

The  library  community  has  been  vocal  in  taking  issue  with  the 
Office  of  Management  and  Budget's  interpretation  and  implemen- 
tation of  the  Paperwork  Reduction  Act.  In  particular,  OMB  has 
eliminated  or  consolidated  25  percent  of  agency  publications  since 
1982. 

In  reviewing  this  draft  legislation,  we  are  further  concerned 
about  OMB's  significantly  increased  authority.  On  the  one  hand, 
the  Office  of  Management  and  Budget  scrutinizes  agency  budgets. 
On  the  other  hand,  OMB  approves  agency  plans  for  collection  and 
dissemination. 

Do  you  see  a  conflict  in  these  roles?  We  do.  Notwithstanding 
these  issues,  we  appreciate  OMB's  recent  openness  and  willingness 
to  meet  and  exchange  views.  We  applaud  OMB's  withdrawal  of  Cir- 
cular A-130,  the  Management  of  Federal  Information  Resources. 

In  examining  the  draft  legislation,  we  would  like  to  emphasize 
the  following:  Government  information  is  a  national  resource.  We 
cannot  rely  on  private  industry  to  keep  citizens  informed.  Revisions 
of  the  Paperwork  Reduction  Act  should  build  on  existing  agency  ex- 
pertise to  execute  this  function. 

The  present  draft  creates  conflicts  pertaining  to  title  44  in  par- 
ticular, printing  and  procurement,  indexing  and  cataloging,  main- 
taining an  international  exchange  program,  and  operating  the  De- 
pository Library  Program. 

The  role  of  the  Government  Printing  Office  should  be 
reaffirmed — and  the  inconsistencies  eliminated  in  title  44.  We  are 
pleased  with  the  expansion  of  findings  and  purposes,  as  spelled  out 
in  title  I,  section  101. 

We  applaud  the  2-year  reauthorization  as  a  way  to  augment  con- 
gressional oversight.  Mr.  Chairman,  we  have  developed  comments 
about  the  draft.  I  will  not  list  them  at  this  time,  but  they  have 
been  entered  for  the  record.  We  have  only  a  few  days  to  analyze 
the  proposed  revision. 

More  issues  may  surface  as  our  members  have  an  opportunity  to 
review  and  comment.  We  offer  these  measures  at  this  time.  Con- 
sider our  principles  as  well  as  our  concerns. 

Assure  the  public's  right  to  equal  and  ready  access.  Ensure  limits 
on  the  power  of  any  one  agency  in  the  Government  to  control  the 
information  process.  Assure  wide  dissemination  of  Government  in- 
formation through  a  number  of  channels,  including  the  depository 
libraries.  Assure  active  congressional  oversight  in  this  area. 

Thank  you  for  the  opportunity  to  participate  in  the  process  of  de- 
veloping a  revision  of  the  Paperwork  Reduction  Act.  It  will  be  our 
pleasure  to  work  with  you  to  strike  a  balance  between  equitable  ac- 
cess to  Government  information  and  the  necessity  for  efficient  and 
productive  government. 

I  will  be  happy  to  respond  to  any  questions  that  you  may  have. 
Thank  you  for  your  attention. 

[The  prepared  statement  of  Ms.  Diamond  follows:] 
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Statement  of 

F.  Anne  Diamond 
Documents  Services  Administrator 
The  Library  of  Michigan 

on  behalf  of  the 

American  Association  of  Law  Libraries 
American  Library  Association 
Association  of  Research  Libraries 
and  the 
Special  Libraries  Association 

before  the 

Subcommittee  on  Legislation  and  National  Security 
House  Committee  on  Government  Operations 

on 

The  Reauthorization  of  the  Paperwork  Reduction  Act 
August  1,  1989 


My  name  is  F.  Anne  Diamond,  Documents  Services  Administrator  at  the 
Library  of  Michigan,  and  a  member  of  the  Depository  Library  Council,  an 
advisory  group  to  the  Public  Printer.  I  am  pleased  to  appear  on  behalf  of 
the  American  Association  of  Law  Libraries,  the  American  Library  Association, 
the  Association  of  Research  Libraries,  and  the  Special  Libraries  Association  to 
discuss  reauthorization  of  the  Paperwork  Reduction  Act  (PRA).  Thank  you 
for  the  opportunity  to  comment  on  the  draft  bill  reauthorizing  the  PRA.  We 
believe  that  how  the  PRA  is  reauthorized  will  determine  how  librarians 
conduct  their  business  in  the  future  and  how  the  citizens  of  this  country  will 
or  will  not  access  government  information. 

There  are  four  topics  that  I  address  in  my  testimony  that  I  would  like  to 
bring  to  the  attention  of  the  Subcommittee: 

°    Those  principles  that  we  believe  should  frame  the  PRA  debate; 
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°  The  role  of  libraries  such  as  the  Library  of  Michigan  in  the 
stimulation  of  local,  state,  and  national  economies,  and  the  nature  of 
the  partnership  between  the  libraries  and  government; 

°  A  review  of  the  library  community's  concerns  vis-a-vis  the  Office  of 
Management  and  Budget  (OMB);  and 

°  Finally,  our  specific  concerns  and  recommendations  regarding  the 
draft  legislation  you  are  considering  today. 

Principles  for  the  Paperwork  Reduction  Act 

There  are  two  broad  principles  we  would  like  to  see  in  the  law: 

°  The  federal  government  has  an  affirmative  obligation  to  disseminate 
government  information  regardless  of  format  to  the  public  in  a  useful 
manner  and  at  a  reasonable  cost. 

°  Public  access  to  government  information  is  a  public  right  and  a 
principal  function  and  goal  of  the  federal  government  information 
policy.  Thus,  electronic  information  dissemination  systems  should 
serve  the  governmental  mission  of  informing  the  public,  as  well  as 
enhancing  the  ability  of  the  public  to  access  government  information. 

In  addition  to  these  principles,  several  of  the  Associations  I  represent 
have  adopted  the  attached  resolutions  and  principles  that  address  the  issues 
you  are  considering  in  the  PRA  reauthorization.  At  its  annual  conference  in 
June,  the  American  Library  Association  passed  a  resolution  calling  on 
Congress  to  ensure  that  the  reauthorization  of  the  PRA  contains  principles 
which  ALA  believes  would  ensure  the  public's  right  to  equal  and  ready  access 
to  government  information.  Last  year  the  Association  of  Research  Libraries 
adopted  six  principles  they  believe  are  of  paramount  importance  in  shaping 
federal  information  policy. 

We  are  pleased  that  the  draft  bill  to  reauthorize  the  Paperwork  Reduction 
Act  has  many  comparable  statements.  We  support  the  underlying  assumption 
in  the  draft  bill  that  the  flow  of  information  from  the  federal  government  to 
people  of  the  United  States  is  essential  to  the  proper  operation  of  the  United 
States  as  a  democratic  society,  and  that  agencies  should  be  required  to  make 
public  information  products  and  services  available  equally  to  all  persons. 
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We  also  support  the  need  to  incorporate  in  statute  the  dissemination  of 
information  in  electronic  formats.  We  applaud  the  requirement  that  agencies 
make  available  to  depository  libraries  all  public  information  products, 
including  those  in  electronic  formats. 

However,  we  do  have  serious  concerns  about  several  sections  of  the  bill, 
particularly  the  expanded  authority  for  the  Office  of  Management  and  Budget 
over  federal  agency  dissemination  decisions,  and  the  conflicts  with  other 
chapters  of  Title  44,  United  States  Code. 

We  are  pleased  to  see  the  broadened  findings  and  purposes  in  Title  I, 
sec.  101,  and  the  two-year  reauthorization.  This  time  frame  should  give  the 
opportunity  for  the  close  Congressional  oversight  that  this  important  statute 
requires. 

The  Library  of  Michigan 

Please  allow  me  to  take  a  moment  to  talk  about  federal  information,  its 
impact  on  Michigan,  and  how  your  work  today  on  the  PRA  will  affect  our 
ability  to  serve  the  people  of  Michigan.  The  Library  of  Michigan  is  the  state 
library  agency  in  Michigan,  and  one  of  the  State's  regional  depository 
libraries.  It  is  the  Library's  mission  to  provide  information  to  the  legisla- 
ture, state  executive  and  judicial  agencies,  the  statewide  network  of  libraries, 
and  the  citizens  of  Michigan.  To  that  end,  the  Library  of  Michigan  is  a  major 
user  of  federal  information  and  has  actively  participated  in  the  resurgence  of 
Michigan's  economy  by  assisting  in  research  efforts  to  establish  innovative 
programs  resulting  in  substantial  increases  in  new  jobs,  and  enhanced, 
diversified  economic  growth. 

Data  provided  to  the  legislature  and  state  human  services  agencies  also 
has  been  vital  in  developing  creative  ways  to  address  social  problems  such  as 


571 


-  4  - 

drug  abuse  and  homelessness.  The  Library's  information  role  has  not  only 
been  of  assistance  to  the  business  community  but  to  planners  of  strategies  to 
develop  a  world-class  educational  system.  Michigan  is  fast-evolving  from  a 
rust  belt  relic  to  a  high  tech  competitor  in  the  global  marketplace.  The 
Library  of  Michigan  has  been  a  key  factor  in  that  transition.  Federal  infor- 
mation received  from  the  variety  of  agencies  and  channels,  including  the 
Government  Printing  Office  (GPO),  is  essential  to  continuing  in  that  role. 

The  federal  information  flow  is  a  joint  venture  between  the  Library  of 
Michigan  as  a  state  government  agency  and  the  federal  government.  Many 
costs  incurred  from  this  relationship  are  paid  for  by  the  taxpayers  of 
Michigan.    Let  me  illustrate: 

0  A  highly  skilled  and  well-trained  staff  of  information  specialists 
identifies  the  appropriate  resources  and  provides  information  required 
by  all  types  of  clientele. 

°  Support  staff  prepare  records  of  items  received,  sort,  file,  shelve 
and  repair  the  documents. 

°  The  Library  provides  space  for  the  1.2  million  federal  documents 
received  to  date. 

°  Microfiche  cabinets,  microfiche  readers,  printers  and  duplicators, 
specialized  shelving,  personal  computers,  and  compact  disk  readers 
are  some  of  the  equipment  purchased  and  maintained  by  the  Library 
of  Michigan  for  the  federal  documents  collection. 

0  As  a  customer  of  the  private  sector,  the  Library  spends  additional 
monies  for  commercial  tools  to  enhance  our  ability  to  access  the 
publications  for  the  public. 

°  Staff  time  and  printing  costs  are  allocated  to  promoting  the  existence 
and  usefulness  of  the  collection. 

These  expenditures  are  matched  by  other  federal  depository  libraries 
throughout  Michigan.  Libraries  devote  funds  to  buying  equipment,  setting 
aside  space,  and  providing  staff  services  to  the  benefit  of  the  total  program. 
Depository  libraries  remain  committed  to  providing  no-fee  access  to  govern- 
ment information  for  the  general  public.  A  recent  study  of  the  users  of 
depository  libraries,  Users  of  Academic  and  Public  GPO  Depository  Libraries. 
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published  by  GPO,  surveyed  depositories  and  estimated  that  a  minimum  of 
167,000  people  use  government  depository  materials  each  week  in  academic  and 
public  libraries.  The  federal  government  has  the  benefit  of  the  cooperative 
efforts  of  nearly  1,400  depository  libraries  nationwide.  To  limit  the  informa- 
tion reaching  the  depository  libraries  could  immeasurably  damage  this 
well-established  channel  for  disseminating  government  information  to  users  in 
all  arenas—state  and  local  government,  business,  research  and  the  general 
public. 

I  dwelt  at  some  length  on  the  importance  of  federal  information  to  the 
residents  of  Michigan  and  the  nature  of  the  depository  program  to  indicate 
why  the  members  of  the  Associations  I  represent  are  concerned  about  the 
reauthorization  of  the  PRA.  While  we  are  concerned  about  all  components  of 
the  bill,  I  will  address  in  this  testimony  sections  related  to  dissemination.  * 

The  Paperwork  Reduction  Act  and  Federal  Information 

As  I  mentioned  earlier,  the  two  broad  principles  we  believe  are  central 
to  the  PRA  debate  call  for  public  access  to  government  information  regardless 
of  format,  and  affirm  the  obligation  of  the  federal  government  to  disseminate 
its  information  regardless  of  format. 

It  is  in  the  how  and  who  of  translating  these  principles  into  public 
policy  embodied  in  Title  44,  United  States  Code  where  there  are  concerns  and 
differences. 

Some  of  the  major  concerns  for  librarians  are: 

1.    To  define  authority  for  OMB  in  government  information  dissemination. 

How  will  it  impact  federal  information  programs  to  place  a  broad 
mandate  and  enforcement  powers  in  the  same  agency  that  encom- 
passes oversight  of  information  collection,  regulatory  review,  and 
that  develops  and  scrutinizes  agency  budgets? 

If  control  of  government  information  dissemination  is  centralized  in 
OMB,  will  this  agency  continue  to  minimize  the  government  role  in 
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information  dissemination  at  the  expense  of  public  access  to 
government  information  as  has  been  the  case  for  the  past  eight 
years?  How  will  centralizing  responsibility  for  information 
management  in  one  agency  affect  agencies'  application  of  information 
technologies? 

To  give  the  OMB  Director  enforcement  power  over  agency  decisions 
about  the  dissemination  of  information  products  and  services  exacer- 
bates the  problem.  In  some  ways,  the  draft  bill  validates  the  power 
OMB  currently  is  exercising  with  questionable  statutory  authority. 
We  are  concerned  that  if  Congress  delegates  its  current  authority 
over  the  dissemination  of  government  information  which  it  has  in 
other  sections  of  Title  44,  there  will  not  be  a  countering  force  to 
OMB. 

2.  To  reaffirm  the  obligations  of  government  to  disseminate  its 
information  and  to  maintain  a  diversity  of  sources  for  government 
information  and  a  diversity  of  access  points. 

The  concern  is  correcting  the  provision  in  OMB  Circular  A-130  that 
instructs  agencies  to  place  maximum  feasible  reliance  on  the  private 
sector . 

The  test  is  not  whether  a  for-profit  firm  could  sustain  an  information 
product  if  the  government  did  not  have  a  similar  product,  but  rather 
whether  there  is  a  legitimate  governmental  role  and  public  need  in 
creating  and  distributing  information  products  and  services. 

The  private  sector  is  under  no  obligation  to  collect  or  disseminate 
government  information  equally  or  equitably.  Private-sector 
companies  are  in  business  to  earn  profits— otherwise  they  could  not 
survive.  The  U.  S.  government,  on  the  other  hand,  has  an  over- 
riding mission  to  ensure  the  free  flow  of  public  information  to  its 
people. 

Government  information  is  a  national  resource;  Congress  cannot 
depend  on  the  competitive  marketplace  to  inform  the  citizens  of  the 
U.  S .  —particularly  at  a  time  when  both  print  and  electronic 
publishers  are  being  consolidated  under  just  a  few  publishers, 
mostly  foreign. 

3.  To  build  on  existing  agency  expertise  in  the  areas  of  publishing, 
organizing,  disseminating,  and  archiving  government  information, 
and  to  affirm  GPO's  role  in  relation  to  dissemination  of  print  and 
electronic  executive  agency  products. 

Any  amendments  or  revisions  to  the  Paperwork  Reduction  Act  should 
be  consistent  with  other  sections  of  Title  44,  that  is,  Chapter  5, 
which  requires  government  printing  and  procurement  at  GPO; 
Chapter  17  which  requires  GPO  to  index  and  catalog  government 
publications  and  to  maintain  an  international  exchange  program;  and 
Chapter  19,  which  provides  for  the  Depository  Library  Program. 
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4.  To  affirm  the  role  of  other  existing  government  agencies  in 
organizing,  disseminating,  archiving,  and  ensuring  public  access  to 
government  information . 

The  bill  incorporates  provisions  that  will  affect  the  operations  of 
GPO,  the  National  Technical  Information  Service  (NTIS),  the  National 
Institute  of  Standards  and  Technology  (NIST),  the  Library  of 
Congress,  the  National  Library  of  Medicine,  and  the  National  Agri- 
cultural Library.  We  do  not  understand  why  OMB  was  chosen  to 
provide  for  the  development  and  maintenance  of  a  comprehensive 
index  of  public  information  databases  maintained  by  agencies  instead 
of  an  agency  whose  mission  is  to  catalog  and  index  publications. 
For  example,  since  1982  the  NTIS  Federal  Computer  Products  Center 
has  produced  the  annual  Directory  of  Computerized  Data  Files:  A 
Guide  to  U.  S.  Government  Information  in  Machine-Readable  Form,  a 
listing  of  2,500  data  files  from  more  than  100  federal  agencies. 

The  federal  government  already  has  the  Library  of  Congress,  GPO,  and 

national  libraries  that  have  adopted  internationally  accepted  standards  for 

indexing    and   cataloging.     These   institutions    share   cataloging   through  a 

cooperative  agreement.    This  bibliographic  data  is  then  shared  with  libraries 

throughout  the  world  via  electronic  networks,   and  the  information  is  made 

readily  and  equally  accessible  through  public   dissemination  channels.  We 

believe  that  an  agency  with  experience  and  a  proven  record  in  this  highly 

technical  area  would  be  a  better  choice. 


The  Office  of  Management  and  Budget 

The  library  community  has  long-standing  concerns  about  the  way  the 
Office  of  Management  and  Budget  has  interpreted  and  implemented  the  PRA. 
For  example,  OMB  has  been  in  the  forefront  in  efforts  to  privatize  the 
publication  and  dissemination  of  government  information  and  to  eliminate  what 
they  regarded  as  unnecessary  government  publications  in  accordance  with  its 
assumed  authority  under  the  PRA.  Since  1982,  25  percent  of  agency  publi- 
cations have  been  eliminated  or  consolidated.  Just  a  few  of  the  discontinued 
journals  of  substance  and  interest  include  the  following:  Housing  Finance 
Review ,  Pesticides  Monitoring  Journal,  Solar  Law  Reporter,  National  Monthly 
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Medicaid  Statistics,  and  Agricultural  Finance  Review.  In  addition,  information 
functions  have  been  a  target  for  agency  budget  cuts. 

OMB  through  the  Office  of  Information  and  Regulatory  Affairs  (OIRA) 
has  attempted  to  cut  back  on  information  collected  by  federal  agencies.  For 
example,  in  1987  we  witnessed  the  struggle  between  the  staff  of  OIRA  and  the 
Bureau  of  the  Census  over  questions  OMB  wanted  deleted  from  the  1990 
decennial  census  test.  These  questions  related  to  housing,  energy, 
transportation,  unemployment,  fertility,  and  population  mobility.  Failure  to 
gather  this  data  means  that  we  do  not  have  the  necessary  information  to 
tackle  important  and  pressing  issues  and  questions  facing  our  country. 

OMB  also  encouraged  the  unsuccessful  effort  to  privatize  NTIS,  an 
agency  within  the  Department  of  Commerce.  NTIS  serves  as  the  central 
agency  for  the  collection,  announcement,  and  dissemination  of  unclassified 
U.  S.  government-sponsored  technical  and  scientific  research  and  development 
reports,  and  translations  of  foreign  technical  literature. 

As  a  result  of  OMB  policies,  close  to  100  federal  libraries  have  been 
contracted  out  to  the  private  sector.  Since  1984,  federal  libraries  have  been 
on  an  OMB  list  of  functions  targeted  for  review  throughout  the  federal 
government  under  OMB  Circular  A-76,  "Performance  of  Commercial  Activities." 
Consequently,  the  libraries  of  several  major  federal  agencies — the  Departments 
of  Labor,  Housing  and  Urban  Development,  and  the  National  Oceanic  and 
Atmospheric  Administration — currently  are  operated  by  a  foreign-owned 
company. 

Notwithstanding  this  OMB  record,  the  library  community  appreciates 
OMB's  recent  openness  and  willingness  to  meet  and  exchange  views  with 
librarians  and  other  members  of  the  public  interest  community.  We  are 
particularly  encouraged  by  OMB's  withdrawal  of  its  controversial  January  4 
proposal    to    amend    Circular    A-130,    "Management    of    Federal  Information 
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Resources."  A  June  15  Federal  Register  notice  (pp.  25554-59)  indicates  new 
priorities  for  the  public's  right  to  know  and  the  federal  government's 
obligation  and  responsibilities  to  maintain  a  free  flow  of  public  information. 

More  than  200  letters  of  comments  on  the  January  notice  were  received; 
two-thirds  of  these  were  from  librarians.  Most  of  the  letters  expressed 
concern  about  the  bias  toward  the  private  sector  and  the  minimization  of 
federal  agency  responsibility  for  information  dissemination.  As  a  result  of 
OMB's  turnaround,  the  American  Library  Association  passed  the  attached 
resolution  commending  OMB  for  its  willingness  to  rethink  Circular  A-130. 

Specific  Comments,  Questions,  and  Recommendations 

All  four  Associations  have  grave  concerns  about  the  significantly 
increased  authority  being  given  OMB  in  this  draft  bill.  OMB  is  budget- 
driven.  We  believe  this  to  be  in  conflict  with  OMB's  ability  to  assist  agencies 
in  planning  and  designing  systems  to  disseminate  government  information  to 
the  public. 

Mr.  Chairman,  we  thought  you  might  find  useful  our  specific  comments 
about  the  draft  bill.     We  have  only  had  a  few  days  to  review  this  draft; 
thus,  the  following  are  not  exhaustive,  and  may  be  revised  once  more  of  our 
members  have  the  opportunity  to  analyze  the  language  in  the  bill. 
Consistency  with  applicable  laws 

°Title  I,  Sec.  101(a),  13501(b)(9):  Is  this  section  ensuring  that  the 
collection,  maintenance,  use,  disemination ,  and  archiving  of  information  by 
the  federal  government  is  consistent  with  applicable  laws,  sufficient  to 
prevent  ambiguities  with  existing  provisions  of  Title  44,  United  States  Code? 
At  a  minimum,  report  language  should  make  such  consistency  clear  to  reduce 
confusion  when  agencies  implement  OMB  policies  while  simultaneously 
complying  with  existing  law. 
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Agency  guidance  and  citizen  access 

°Sec.  104(d) (A)  and  (B):    We  would  support  these  provisions,  assuming 
that  (B)  would  be  implemented  after  agencies  have  met  the  statutory  require- 
ments of  the  Depository  Library  Program.     We  also  observe  that  (B)  could 
conflict  with  subsections  (K)  and  (L). 
Maintain  diversity  of  sources 

°Sec.  104(d) (C):  We  support  the  importance  of  maintaining  a  diversity 
of  sources  for  public  information  products  and  services.  However,  the 
phrase  "and  a  competitive  market  in"  should  be  dropped  since  it  could 
provide  OMB  with  statutory  authority  to  continue  the  privatization  and 
commercialization  initiatives  which  have  restricted  public  access  to  government 
information . 

Apply  to  all  public  information  products  and  services 

°Sec.  104(d) (D):  What  are  "significant"  products  and  services?  Strike 
the  word  "significant"  from  the  bill.  A  number  of  librarians  objected  to  the 
criteria  OMB  proposed  in  their  January  1989  proposal  on  policy  development 
on  the  dissemination  of  information.  Would  this  provision  give  OMB  or  indivi- 
dual agencies  the  authority  to  determine  what  information  is  to  be 
disseminated  and  what  is  not?  Under  the  "public  interest"  definition  of  Title 
44  USC  1902,  with  certain  specified  exceptions,  all  government  publications 
shall  be  made  available  to  depository  libraries. 
Agency  dissemination 

°Sec.  104(d) (E)':  We  strongly  support  this  section  that  makes  it  clear 
that  agencies  are  required  to  disseminate  all  public  information  products  and 
services.  We  recommend  that  sec.  (iv)  be  broadened  to  include  educational, 
social,  health,  and  safety  activity  in  addition  to  political  and  economic. 
However,  in  sec.  (ii),  what  guidelines  or  policies  limit  OMB  in  determining 
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the information  products  that  "are  necessary  for  the  proper  performance  of 
agency  functions"? 

Require  availability  of  electronic  databases 

°Sec.  104(d)  (G):    We  strongly  support  this  section. 
User  fees 

°Sec.  104(d)  (J):  Would  this  provision  permit  agencies  to  set  up  their 
own  sales  program  and  bypass  the  principal  dissemination  channels  established 
by  Congress,  such  as  GPO  and  NTIS?  This  would  mean  that  the  public  and 
libraries  would  have  to  go  to  many  agencies  instead  of  a  centralized  support 
agency  where  public  access  could  be  coordinated.  Those  public  information 
products  designed  to  go  to  the  public  on  a  regular  basis  should  be  dissemi- 
nated through  agencies  such  as  GPO,  NTIS,  and  the  Educational  Resources 
Information  Center.  If  agencies  operate  their  own  sales  programs,  they  will 
have  additional  personnel  costs  and  will  need  to  duplicate  expertise  already 
existing  in  the  agencies  set  up  to  disseminate  information  to  the  public. 

In  its  January  proposal  (54FR218,  1/4/89),  OMB  acknowledged  that:  "At 
present.  Chapter  17  of  Title  44,  U.S.  Code,  reserves  to  the  Public  Printer 
and  the  Superintendent  of  Documents  the  pricing  and  sale  of  printed  govern- 
ment documents."  If  public  information  products  can  be  assumed  to  include 
printed  and  electronic  products,  would  federal  agencies  be  authorized  to 
establish  user  fees  for  printed  and  electronic  information  products?  This 
could  have  serious  ramifications  for  the  future  economic  viability  of  GPO. 
The  current  emphasis  on  cost  recovery  in  Circular  A- 130  reinforces  the 
importance  of  disseminating  government-produced  information  through  the  GPO 
Depository  Library  Program  in  whatever  format  is  most  appropriate  for  the 
information . 

The  Depository  Library  Program  is  required  to  make  "lg Jovernment 
publications    available    for    the    free    use    of    the    general    public"  under 
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44USC1911.  How  will  the  inclusion  of  information  in  electronic  format  and  the 
user  fees  provision  in  sec.  104(d) (J)  affect  the  obligations  of  depository 
libraries  to  provide  free  use  of  government  information?  Libraries  currently 
absorb  expenses  of  staff,  space,  and  equipment  to  provide  public  access  to 
government  information.  Asking  libraries  also  to  pay  user  fees  could  be  an 
unreasonable  burden.  If  user  fees  are  to  be  part  of  the  PR  A,  should  a 
waiver  for  depository  libraries  be  included  to  guarantee  "the  free  flow  of 
public  information"  as  stated  in  sec.  101,  §3501  (a) (2)? 
Electronic  products  in  depository  libraries 

°Sec.  104(d)  (L) :  We  strongly  support  this  provision  to  "require 
agencies  to  make  available  to  Federal  depository  libraries  all  public  information 
required  by  law  to  be  made  available,  including  public  information  products  in 
electronic  formats."  However,  since  the  manner  in  which  this  would  be 
accomplished  is  not  specified,  we  urge  inserting  the  phrase  "through  the 
facilities  of  the  Superintendent  of  Documents"  after  the  word  "libraries",  and 
substituting  "Chapter  19  of  Title  44  USC"  for  "law".  Also,  insert  JJpr* 
services"  after  the  word  "product".  The  phrase,  "information  products  and 
services"  is  used  in  other  sections  of  the  bill.  Limiting  the  depositories  to 
electronic  products  could  be  interpreted  to  exclude  online  access  to 
government  database  services. 
Adequate  notice 

°Sec.  104(d)  (M) :    We  strongly  agree. 
Cost/benefit  analysis 

°Sec.  104(d) (N):  Librarians  have  questioned  the  appropriateness  of 
applying  cost/benefit  analysis  to  the  dissemination  of  government  information, 
especially  given  OMB's  track  record  in  this  area.  An  article,  "Watching  the 
Watchdogs,"  published  in  the  February  20,  1989,  Newsweek  describes  how 
OMB  shapes  the  substance  of  regulations  with  cost/benefit  analysis.  Costs 
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can  be  quantified,   but  it  is  much  more  difficult,  sometimes  impossible,  to 
quantify  benefits.     Although  this  section  does  qualify  OMB's  application  of 
cost/benefit  analysis,   it  nevertheless  provides  statutory  authority  for  the 
type  of  analysis  that  has  been  of  questionable  credibility  in  the  past. 
Indexing 

°Sec.  104(d)(3):  Under  44  USC  1710  and  1711,  the  Superintendent  of 
Documents  has  statutory  authority  to  prepare  and  publish  a  comprehensive 
index  of  public  documents.  (The  GPO  index  currently  includes  some  public 
databases.)  To  what  extent  does  this  provision  in  the  draft  PRA  duplicate 
the  legal  requirements  and  expertise  of  the  cataloging  and  indexing  done  by 
GPO,  NTIS,  the  Library  of  Congress,  and  the  Department  of  Education  for 
the  ERIC  database?  Are  subsections  (3) (A)  and  (B)  intended  to  include 
information  in  the  index  about  updating  and  accessibility,  or  do  they  impose 
requirements  on  individual  agency  databases? 
Advisory  Committee  on  Information  Dissemination  Policy 

°Sec.  104(d)(4):  Why  is  the  Advisory  Committee  on  Information 
Dissemination  Policy  to  meet  "in  no  case  less  often  than  twice  each  year," 
while  the  Advisory  Committee  on  Statistical  Policy  is  to  meet  "in  no  case  less 
often  than  3  times  each  year."  We  observe  that  the  fairly  balanced  points  of 
view  represented  by  members  of  the  Statistical  Policy  Committee  are  identified 
to  include  individuals  representing  academia,  business,  research  organiza- 
tions, State  and  local  governments,  public  interest  groups,  and  other 
appropriate  members  of  the  statistics  user  community.  Why  not  a  similar 
provision  for  the  Information  Dissemination  Policy  group? 

How  will  the  role  of  the  Advisory  Committee  on  Information  Dissemination 
Policy  complement  the  mission  of  the  Joint  Committee  on  Printing  whose 
responsibility  it  is  to  monitor  changes  in  information  technology  that  affect 
federal  information  dissemination  activities  and  make  recommendations  to  their 
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colleagues  in  Congress,  and  to  agencies  for  modernizing  dissemination  policies 
and  practices? 

Federal  Information  Locator  System 

°Sec.  109(a)(1)  and  (2):  We  suggest  that  the  Federal  Library  and 
Information  Center  Committee  be  considered  as  the  appropriate  body  to 
coordinate  a  Federal  Information  Locator  System.  Member  federal  libraries, 
like  the  National  Library  of  Medicine  and  the  National  Agricultural  Library, 
already  contribute  descriptive  data  profiles  to  the  bibliographic  database  of 
the  federal  government.  The  Government  Printing  Office  currently  prepares 
a  monthly  index  of  information  dissemination  products  and  services,  and  has 
the  cataloging  expertise  to  do  so.  GPO  has  a  personnel  ceiling  of  21  cata- 
logers;  if  NARA  is  given  responsibility  for  the  Federal  Information  Locator 
System,  will  that  agency  be  obliged  to  duplicate  expertise  in  cataloging  and 
indexing  that  already  exists  in  other  federal  agencies?  The  Directors  of  NLM 
and  NAL  should  also  be  consulted  in  designing  and  operating  the  System. 
Standards 

°Title  II,  Sec.  204:  We  question  the  appropriateness  of  having  OMB  set 
standards.  This  authority  should  rest  with  National  Institute  of  Standards 
and  Technology  and  GPO  along  with  federal  agencies.  Standards  must  cover 
equipment,  database  design,  protocols,  telecommunications  systems,  and  soft- 
ware. Standards  setting  requires  people  who  are  expert  and  familiar  with  the 
process  of  setting  standards.  Congress  has  established  NIST  as  the  agency 
to  provide  such  expertise.  This  provision  will  be  of  concern  to  associations 
and  others  involved  in  setting  international  technical  standards. 
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Recommendations 

We  will  be  pleased  to  work  with  you  to  identify  how  we  can  strike  the 
appropriate  balance  to  assure  equitable  access  to  government  information  while 
accommodating  the  need  for  efficient  and  productive  government. 

We  have  the  following  recommendations  to  offer  at  this  time: 

0  Consider  our  principles  as  well  as  our  concerns  during  your 
deliberations  on  the  reauthorization  of  the  Paperwork  Reduction  Act. 

0  Assure  the  public's  right  to  equal  and  ready  access  to  government 
information. 

0  Ensure  that  limits  are  placed  on  the  power  of  any  one  agency, 
including  the  Office  of  Management  and  Budget,  to  control,  collect, 
create,  eliminate,  and/or  disseminate  government  information. 

°  Assure  wide  public  dissemination  of  government  information, 
regardless  of  format  through  a  variety  of  channels,  including 
depository  libraries. 

°  Assure  public  dissemination  of  government  information  through 
government  sources.  Private  sector  dissemination  should  be  in 
addition  to  and  not  in  lieu  of  government  dissemination. 

0  Require  agencies  to  assess  user  information  needs  for  government 
information  so  that  all  types  of  users  and  uses  are  considered  when 
determining  dissemination  systems  and  programs. 

0    Maintain  a  central  governmental  source  for  disseminating  information. 

0  Build  on  standardized  indexing  services  that  are  already  prepared 
and  distributed  by  several  government  agencies,  including  the  Gov- 
ernment Printing  Office,  the  National  Technical  Information  Service, 
the  Library  of  Congress,  the  National  Archives  and  Records  Admini- 
stration, the  National  Agricultural  Library,  and  the  National  Library 
of  Medicine. 

°  Assure  close  Congressional  oversight  if  additional  statutory  authority 
over  the  dissemination  of  government  information  is  given  to  the 
Office  of  Management  and  Budget. 
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Conclusion 

Thank  you  for  the  opportunity  to  participate  in  the  process  of 
developing  a  Paperwork  Reduction  Act  that  will  meet  the  needs  of  many 
segments  of  government  and  society.  We  request  that  you  include  our 
principles  and  recommendations  in  any  law  affecting  information  policy. 

I  will  be  pleased  to  answer  your  questions. 

The  Associations 

The  American  Association  of  Law  Libraries  is  a  national  nonprofit 
organization  devoted  to  the  improvement  of  law  libraries.  It  has  more  than 
4,600  members  who  work  in  law  libraries  serving  citizens,  scholars, 
attorneys,  judges  and  legislators. 

The  American  Library  Association  is  an  educational  organization  of  48,000 
librarians,  library  trustees,  educators,  and  other,  information  professionals 
dedicated  to  the  improvement  of  library  and  information  services  for  all. 

The  Association  of  Research  Libraries  is  an  organization  of  119  research 
libraries  in  the  United  States  and  Canada.  Its  mission  is  to  identify  and 
influence  forces  affecting  the  future  of  research  libraries  in  the  process  of 
scholarly  communication . 

The  Special  Libraries  Association  is  an  international  professional  society 
of  more  than  12,500  librarians,  information  specialists,  managers  and  brokers. 
Special  librarians  serve  industry,  business,  government,  research,  and 
educational  agencies,  as  well  as  special  departments  of  public  and  university 
libraries  in  both  the  for-profit  and  not-for-profit  sectors. 


ATTACHMENTS  (3) 
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RESOLUTION  ON  REAUTHORIZATION  OF  THE 
PAPERWORK  REDUCTION  ACT 


WHEREAS, 

WHEREAS. 
WHEREAS, 
WHEREAS, 

WHEREAS. 

WHEREAS. 


The  American  Library  Association  has  long  held  that  the  federal 
government  has  an  affirmative  obligation  and  responsibility  to  collect 
information  and  disseminate  that  information,  regardless  of  format,  to 
the  public;  and 

Access  to  government  information  is  a  public  right  and  a  principal 
function  and  goal  of  federal  government  information;  and 

Attempts  to  reduce  the  paperwork  burden  on  the  public  should  not 
result  in  diminished  access  to  government  information;  and 

The  Paperwork  Reduction  Act  (PRA)  as  implemented  by  the  Office  of 
Management  and  Budget  (OMB)  has  resulted  in  less  government 
information  and  less  public  access  to  government  information;  and 

OMB  has  interpreted  PRA  to  encourage  privatization  of  federal 
information  products  and  services  to  the  detriment  of  public  access  to 
government  information;  and 

Congress  is  now  considering  the  reauthorization  of  the  PRA  including 
proposals  that  would  dramatically  alter  statutory  public  access  provi- 
sions as  well  as  OMB's  role  in  federal  information  dissemination 
policy-making;  now,  therefore,  be  it 

RESOLVED,  That  the  American  Library  Association  call  on  the  Congress  of  the 
United  States  to  ensure  that  the  reauthorization  of  the  Paperwork 
Reduction  Act  contains  a  statement  of  principles  affirming: 

(1)  The  public's  right  to  equal  and  ready  access  to  government 
information; 

(2)  The  government's  affirmative  obligation  to  collect  and  disseminate 
information ; 

(3)  The  reliance  on  checks  and  balances  on  the  power  to  make  and 
implement  information  policy; 

(4)  The  historic  and  continuing  role  of  the  Depository  Library 
Program  as  a  guaranteed  channel  of  no-fee  access  for  the  public 
to  government  information; 

(5)  That  any  fee  the  government  charges  for  acquiring  or  using 
government  information  be  less  than  or  limited  to  the  marginal 
cost  of  dissemination; 


(6)  That  government  information  should  be  in  the  public  domain; 

(7)  The  government's  obligation  to  archive  and  preserve  government 
information,  regardless  of  format;  and 

(8)  The  privacy  rights  of  individuals  and  groups  from  unwarranted 
government  intrusion;  and,  be  it  further 
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RESOLVED,  That  the  American  Library  Association  urge  Congress  to  take  the 
following  additional  actions  in  regard  to  the  Paperwork  Reduction  Act: 

(1)  Ensure  that  limits  are  placed  on  the  power  of  any  one  agency, 
including  OMB,  to  control  collection,  creation,  elimination,  and/or 
dissemination  of  federal  government  information. 

(2)  Ensure  that  agencies  such  as  OMB,  the  National  Archives  and 
Records  Administration,  the  National  Institute  of  Standards  and 
Technology  (NIST),  and  any  other  entities  that  may  be  involved 
in  federal  information  policy-making,  provide  guidance  which  ful- 
fills, conforms  with,  and  implements  the  fundamental  principles 
stated  above. 

(3)  Ensure  that  federal  agency  information  policies  and  dissemination 
practices  fulfill,  conform  with,  and  implement  these  fundamental 
principles. 

(4)  Ensure  that  the  final  appeals  process  on  federal  agency  policies 
and  practices  be  public,  outside  OMB.  and  subject  to  direct 
Congressional  oversight  and  appropriate  judicial  recourse. 

(5)  Ensure  that  all  federal  agencies  contribute  to  a  comprehensive 
bibliographic  database  of  their  information  products,  databases 
and  services,  and  that  this  national  bibliographic  database  of 
federal  information  resources  be  regularly  updated  and  distributed 
in  multiple  formats  through  the  Depository  Library  Program  and 
other  appropriate  channels. 

(6)  Direct  all  federal  agencies  to  comply  with  bibliographic  standards 
of  MARC  format  and  current  Anglo  American  Cataloging  Rules. 

(7)  Direct  NIST  to  continue  to  promulgate  standards  for  federal 
information  systems  and  databases  in  order  to  increase  efficiency, 
compatibility,  usability,  and  accessibility. 

(8)  Direct  the  Archivist  of  the  United  States  to  determine  the 
definition  of  a  record  under  the  PRA  and  to  issue  rules,  regula- 
tions and  guidelines  to  insure  the  preservation  of  federal 
information  for  historical  purposes  regardless  of  format. 

(9)  Change  the  name  of  the  Paperwork  Reduction  Act  to  reflect  more 
accurately  the  broad  purposes  of  the  Act;  and,  be  it  further 

RESOLVED,  That  copies  of  this  resolution  be  transmitted  to  the  Chairs  of  the 
appropriated  Senate  and  House  Committees,  the  Director  of  the  Office 
of  Management  and  Budget,  the  Director  of  the  National  Institute  of 
Standards  and  Technology,  the  Archivist  of  the  United  States,  the 
Joint  Committee  on  Printing,  the  Public  Printer,  and  the  Librarian  of 
Congress. 


Adopted  by  the  Council  of  the 
American  Library  Association 
Dallas,  Texas 
June  28,  1989 

(Council  Document  189) 
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AKL  Recommendations  tor  federal  Information  Policy  Principles 

AKL  has  a  strong  commitment  to  equitable  public  access  to  government 
information.  Therefore  in  May  1 98b*  after  considerable  discussion  of  the  topic,  the 
chief  executive  officers  of  the  major  research  libraries  of  the  Nation  adopted  six 
principles  concerning  government  information  in  electronic  format.  We  concluded  that 
each  principle  is  of  paramount  importance  in  the  shaping  of  federal  information  policy. 
The  six  principles  are: 

1.  Ihe  open  exchange  of  public  information  should  be  protected. 

2.  Feoeral  policy  should  support  the  integrity  and  preservation  of  government 
electronic  oatabases. 

3.  Copyright  should  not  be  applied  to  U.S.  Government  information. 

4.  Diversity  of  sources  of  access  to  U.S.  Government  information  is  in  the 
public  interest  and  entrepreneurship  should  be  encouraged. 

5.  Government  information  should  be  available  at  low  cost. 

6.  A  system  to  provide  equitable,  no-fee  access  to  basic  public  information  is 
a  requirement  of  a  democratic  society. 

we  strongly  urge  the  Subcommittee  to  support  these  principles  in  your 
reauthorization  of  the  Paperwork  Reduction  Act  as  well  as  your  efforts  to  clarify 
the  information  resources  management  roles  of  other  federal  agencies. 

A  healthy  flow  of  information  from  the  U.S.  Government  to  the  people  of  the 
nation  is  essential  to  meet  our  national  goals.  Confusion  over  the  proper  course  for 
government  action  in  information  programs  has  prevailed  for  too  long,  the  needs  are 
too  great  and  the  stakes  too  high  not  to  act. 


Association  of  Research  Libraries 
1527  Net*  Hampshire  Ave.,  N.H. 
Washington,  D.C.  20036 
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RESOLUTION  CONCERNING  OMB'S 
NOTICE  OF  INFORMATION  POLICY  DEVELOPMENT 


WHEREAS,  Many  members  of  the  library  community  and  others  had  grave 
concerns  with  the  Office  of  Management  and  Budget's  (OMB) 
First  Advance  Notice  of  Further  Policy  Development  on 
Dissemination  of  Information  issued  on  January  4,  1989;  and 

WHEREAS,  OMB  received  226  letters  of  comment  on  the  January  1989  notice, 
66  percent  of  which  were  from  librarians,  and  staff  of  OMB 
personally  met  with  many  interested  parties;  and 

WHEREAS,  OMB  has  now  responded  to  the  extensive  public  comment  by 
publishing  a  Second  Advance  Notice  of  Further  Policy  Develop- 
ment on  Dissemination  of  Information  which  withdraws  the  first 
advance  notice  and  takes  into  consideration  many  of  the  principal 
objections  to  the  initial  notice;  and 

WHEREAS,  The  Second  Advance  Notice  (Federal  Register,  Vol.  54,  No.  114, 
June  15,  1989,  pp.  25554-59): 

states  that  OMB's  "fundamental  philosophy  is  that 
government  information  is  a  public  asset1'  and  that  "it 
is  the  obligation  of  the  government  to  make  such 
information  readily  available  to  the  public  on  equal 
terms  to  all  citizens;"  and 


notes  that  "these  principles  apply  whatever  the  form, 
printed,  electronic,  or  other,  in  which  the  information 
has  been  collected  or  stored;"  and 

affirms  that  "agencies  should  discharge  their 
information  responsibilities  by  taking  full  advantage  of 
all  information  channels,  foremost  among  which,  are 
the  federal  depository  libraries;"  and 

agrees  that  "government  information  dissemination 
should  be  tailored  to  user  needs,  and  that  software 
development  is  often  a  legitimate  federal  activity;"  and 

states  that  "participation  by  the  private  sector 
supplements  but  does  not  replace  the  obligation  of 
government;"  and 

affirms  that  n[i]n  effect,  agencies  would  be  precluded 
from  using  information  products  as  a  profit  center  or 
budget  mechanism;"  and 
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cautions  that  agencies  are  precluded  from  imposing 
"user  charges  that  might  attempt  to  recover  costs  of 
collecting  and  processing  the  information,  and  would 
preclude  using  other  standards  such  as  the  market 
value  of  the  information;"  now,  therefore,  be  it 

RESOLVED,  That  the  American  Library  Association  urge  the  Office  of 
Management  and  Budget  to  provide  continued  opportunity  for 
wide  public  involvement  in  the  development  of  executive  branch 
information  policy;  and,  be  it  further 

RESOLVED,  That  the  American  Library  Association  commend  the  Office  of 
Management  and  Budget  for  its  recognition  of  concerns,  its 
reevaluation  of  a  number  of  its  positions  and  its  assumption  of  a 
more  open  and  thoughtful  posture  in  this  matter  of  greatest 
importance  to  the  maintenance  of  an  informed  citizenry;  and,  be 
it  further 

RESOLVED,  That  copies  of  this  resolution  be  transmitted  to  the  Director  of 
the  Office  of  Management  and  Budget,  the  Administrator  of  the 
OMB  Office  of  Information  and  Regulatory  Affairs,  and  Chairs  of 
the  appropriate  House  and  Senate  Congressional  Committees. 


Adopted  by  the  Council  of  the 
American  Library  Association 
Dallas,  Texas 
June  28,  1989 
(Council  Document  #87) 
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Mr.  Kleczka.  Ms.  Diamond,  thank  you  for  your  testimony.  As 
you  or  members  of  your  organization  further  develop  your  thoughts 
on  the  legislation,  or  come  up  with  suggested  changes,  you  are  wel- 
come to  submit  those  to  the  subcommittee  at  any  time. 

Let  me  also  welcome  Kenneth  Allen,  senior  vice  president,  gov- 
ernment relations,  Information  Industry  Association.  Prior  to  that, 
he  spent  9  years  with  the  Office  of  Management  and  Budget  as  a 
senior  policy  analyst  and  played  a  significant  role  in  the  develop- 
ment and  implementation  of  the  original  Paperwork  Reduction  Act. 

The  Information  Industry  Association  represents  over  800  lead- 
ing information  companies,  including  publishers,  data  base  produc- 
ers, and  financial  information  vendors.  Mr.  Allen  will  be  addressing 
Federal  dissemination  policy  and  how  it  is  reflected  in  the  Paper- 
work Reduction  Act. 

We  welcome  you,  Mr.  Allen. 

STATEMENT  OF  KENNETH  B.  ALLEN,  SENIOR  VICE  PRESI- 
DENT, GOVERNMENT  RELATIONS,  INFORMATION  INDUSTRY 
ASSOCIATION 

Mr.  Allen.  Thank  you,  Mr.  Chairman. 

It  is  a  pleasure  to  be  here  today  on  behalf  of  the  Information  In- 
dustry Association.  I  wish  to  make  one  comment  about  the  IIA's 
800  members.They  all  share  one  common  interest.  In  one  way  or 
another,  each  of  those  companies,  telephone  companies,  computer 
companies,  or  publishers,  are  involved  in  the  creation  and  distribu- 
tion of  information  products  and  services  to  meet  the  specific  needs 
of  information  users. 

I  am  pleased  to  be  here  today  to  discuss  the  reauthorization  of 
the  Paperwork  Reduction  Act,  and  specifically  Federal  dissemina- 
tion policy  as  it  is  put  forward  in  the  proposed  legislation. 

In  that  context,  we  have  reviewed  the  discussion  draft  and  pro- 
vided some  specific  thoughts  in  our  statement.  We  will  provide 
more  thoughts  over  the  coming  weeks. 

The  association  has  been  interested  in  these  issues  for  over  20 
years.  We  are  delighted  to  see  that  the  level  of  public  and  congres- 
sional attention  has  increased  substantially  in  the  last  few  years. 
These  are  important  issues  deserving  of  participation  and  interest 
by  all  of  us. 

The  issues  are  certainly  not  new,  they  go  back  more  than  200 
years.  What  is  new,  however,  is  the  impact  of  the  new  technologies, 
the  computer  and  telecommunications  networks  that  are  changing 
the  way  in  which  we  use,  deliver,  and  create  information. 

These  technologies  are  also  changing  the  way  in  which  govern- 
ment operates,  and  the  relationship  between  government  and  its 
citizens.  What  is  not  new  are  the  resource  constraints  which  limit 
what  government  can  do.  It  forces  policy  officials  to  make  difficult 
choices. 

The  issues  are  evolving  very  rapidly  and  the  impact  of  technology 
continues  to  be  felt.  It  is  telling  that  when  the  Paperwork  Reduc- 
tion Act  was  originally  authorized,  and  in  the  last  reauthorization, 
it  did  not  specifically  address  Federal  information  dissemination 
policies. 

This  should  not  be  viewed  as  a  flaw  in  the  legislation,  but  per- 
haps is  a  symptom  of  how  fast  some  of  these  issues  are  evolving. 
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Moreover,  we  do  not  expect  that  today's  legislation  will  resolve  all 
the  issues.  We  will  continue  to  see  an  evolution  of  the  issues  and 
the  solutions  over  the  coming  years. 

The  flow  of  information  is  critical  to  our  Nation.  We  often  hear 
discussions  of  the  right  of  citizens  to  acquire  information.  The  free 
flow  of  ideas  is  often  taken  for  granted  in  our  society.  It  is  therefore 
ironic  that  we  constantly  have  to  fight  to  preserve  and  strengthen 
the  right  of  the  public  to  acquire  information. 

The  Freedom  of  Information  Act  was  an  important  step  in  that 
it  provided  citizens  with  a  statutory  right  to  acquire  government 
information.  The  proposed  legislation  is  the  next  important  step 
forward  in  that  it  goes  beyond  the  right  of  citizens  to  acquire  infor- 
mation and  establishes  an  affirmative  responsibility  for  govern- 
ment to  ensure  that  citizens  have  that  information. 

We  believe  that  it  is  time  for  government  to  step  up  to  that  re- 
sponsibility. The  proposed  legislation  is  an  important  step  in  that 
direction,  which  we  support. 

We  are  pleased  to  see  much  in  the  legislation  that  we  endorse. 
We  agree  that  there  should  be  equal  access  to  information  by  all 
of  our  citizens.  We  agree  that  information  should  be  available  to 
members  of  the  public  at  costs  not  to  exceed  marginal  costs,  and 
we  agree  fully  with  the  idea  that  no  one  should  have  monopoly  con- 
trol over  government  information. 

At  the  same  time,  these  are  complex  issues,  and  we  are  con- 
cerned that  there  are  provisions  in  the  act — as  well  as  things  not 
in  the  act — that  may  ultimately  be  counterproductive  to  the  goal  of 
enhancing  public  access  to  government  information. 

In  particular,  we  think  that  the  legislation  as  drafted  has  not  yet 
fully  evolved.  In  the  past,  much  of  the  debate  over  access  to  public 
information  has  focused  on  who  provides  that  information — the 
roles  of  the  various  intermediaries. 

Unfortunately,  defining  the  issue  in  that  context  has  led  to  un- 
necessary conflict  at  a  time  when  it  should  have  led  to  cooperation. 
We  believe  that  the  real  issue,  and  the  issue  that  is  alluded  to  in 
this  legislation  but  not  yet  fully  adopted,  is  that  government  has 
a  responsibility  to  ensure  that  citizens  have  access  to  the  informa- 
tion they  need,  and  that  this  responsibility  includes  to  ensuring 
that  access  is  provided. 

We  believe  that  the  legislation  should  not  merely  recognize  the 
diversity  of  information  sources  for  providing  public  access;  it 
should  seek  to  actively  encourage  that  diversity. 

In  encouraging  this  diversity,  the  legislation  should  not  merely 
recognize  the  roles  of  the  various  intermediaries,  it  should  acknowl- 
edge that  each  has  an  important  part  to  play.  Various  parties  can 
offer  different  methods  of  public  access. 

The  library  community  plays  an  important  role.  The  nonprofit 
community  plays  an  important  role,  as  do  Government  agencies. 
The  private  sector  also  plays  an  important  role.  We  believe  that  it 
is  time  for  Federal  information  dissemination  policy  to  acknowledge 
that  each  of  those  parties  is  an  important  contributor  to  ensuring 
public  access  to  information. 

We  are  also  concerned  that  there  are  provisions  in  the  act  which 
may  inhibit — if  not  prohibit — some  of  the  innovative  solutions 
found  in  government  information  dissemination  programs. 
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For  example,  the  SEC's  EDGAR  program,  may  be  undercut  by 
certain  provisions  in  this  act.  Since  such  an  outcome  would  be  un- 
fortunate, we  would  urge  that  the  legislation  be  looked  at  closely. 

We  also  believe  that  additional  standards  are  needed  to  guide  of- 
ficials in  their  decisionmaking  about  information  activities.  We 
note  that  some  criteria  are  provided;  but  others  are  needed. 

In  particular,  we  believe  there  should  be  a  standard  which  re- 
quires agencies  to  avoid  duplicating  existing  products  and  services, 
regardless  of  whether  they  are  available  from  public  or  private 
sources.  While  there  may  be  instances  in  which  government  needs 
to  duplicate  existing  products  and  services,  we  believe  that  this 
should  be  the  exception  rather  than  the  rule. 

Let  me  note,  that  inclusion  of  a  nonduplication  standard  does  not 
end  the  Government's  responsibility.  We  believe  the  Government 
should  look  beyond  the  source  of  the  product  or  service  to  ensure 
that  citizens  have  access  to  the  information  they  need. 

We  believe  there  is  much  in  this  act  to  commend.  We  also  believe 
that  changes  are  needed.  We  look  forward  to  working  with  the  com- 
mittee toward  that  goal. 

[The  prepared  statement  of  Mr.  Allen  follows:] 
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STATEMENT  OF  KENNETH  B.  ALLEN 
SENIOR  VICE  PRESIDENT,  GOVERNMENT  RELATIONS 
INFORMATION  INDUSTRY  ASSOCIATION 
BEFORE  THE 
COMMITTEE  ON  GOVERNMENT  OPERATIONS 
U.S.  HOUSE  OF  REPRESENTATIVES 

Mr.  Chairman  and  Members  of  the  Committee: 

I  am  Kenneth  Allen,   Senior  Vice  President  of  the  Information  Industry 
Association    ("IIA").      I    am    pleased    to    be    here    today    on    behalf    of  the 
Association      to      assist      in      the      Congress's      deliberations  regarding 
reauthorization  of  the  Paperwork  Reduction  Act  of  1980. 
THE  INFORMATION  INDUSTRY 

The  Information  Industry  Association  represents  over  800  leading  private 
sector  companies  pursuing  business  opportunities  associated  with  the 
creation,  distribution,  and  use  of  information.  Our  membership  encompasses 
the  entire  spectrum  of  the  information  industry,  including  traditional  and 
electronic  publishers,  database  creators  and  providers,  financial  information 
vendors,  interactive  electronic  services,  computer  manufacturers,  and 
telecommunications  providers.  This  diversity  of  companies  is  united  by  a 
common  theme  -  regardless  of  its  product  line  or  service  offering,  every 
company  is  involved  in  the  creation  and  delivery  of  information  to  meet  the 
needs  of  those  in  our  society  who  need  and  want  information. 
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The  Information  Industry  Association  is  only  twenty  years  old.  The 
private  sector  information  industry  is  clearly  much  older.  The  first 
information  companies  -  newspapers  and  publishers  -  have  played  a  vital  and 
valuable  role  in  oar  nation  for  over  two  hundred  years.  While  the  role  of 
newspapers  and  publishers  has  not  changed  substantially,  the  same  cannot  be 
said  for  the  ways  in  which  they  create  and  deliver  information.  Thanks  to 
the  Introduction  of  new  information  technologies  -  both  computers  and 
communication  systems  -  newspapers  and  publishers  are  no  longer  confined  to 
inkprint  on  paper.  Today,  users  are  able  to  choose  from  among  a  diversity  of 
information  products  available  in  a  variety  of  media.  More  importantly, 
these  same  technologies  have  expanded  the  definition  of  the  information 
industry  to  encompass  hundreds  of  new  companies  offering  innovative 
Information  products  and  services  never  before  imagined  or  possible. 

For  example,  through  the  services  of  companies  such  as  Dialog, 
librarians,  students  and  researchers  are  able  to  gain  immediate  access  to  the 
vast  storehouse  of  knowledge  contained  in  hundreds  of  databases  around  the 
world.  Our  legal  community  no  longer  has  to  spend  hundreds  of  unnecessary 
hours  doing  research  -  Mead's  LEXIS  and  West  Publishing' s  WESTLAW  provide 
accurate  and  rapid  access  to  up-to-date  statutory  information  and  case  law. 
Decision  makers  in  both  industry  and  government  rely  upon  the  economic 
reports  and  forecasts  created  by  companies  such  as  DRI  and  Compustat. 
Would-be  inventors  have  fast  and  efficient  access  to  patent  information 
through  the  electronic  information  products  of  DERWENT  and  Pergamon.  The 
products  and  services  of  Dow  Jones,  Bechtel,  Disclosure  and  many  other 
companies  are  used  by  the  world  financial  community  as  the  basis  upon  which 
to     make     daily     investment     decisions     involving     billions     of  dollars. 
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Statisticians  and  market  researchers  may  make  more  use  of  Dun  &  Bradstreet's 
Dun's  Number  than  they  do  of  the  government's  standard  industrial 
classification  (SIC)  code.  And  finally,  all  of  our  nation's  citizens  have 
better  access  to  government  information  as  a  result  of  the  initiative  and 
innovation  provided  by  the  private  sector  information  industry.  The 
Washington  Post's  LEGI-SLATE  provides  a  quick  and  efficient  way  to  track  the 
status  of  Federal  legislation.  Thanks  to  the  efforts  of  Congressional 
Information  Service,  Inc.,  citizens  and  librarians  have  excellent  access  to 
Executive  branch  reports  and  studies,  including  over  two  hundred  years  of 
Congressional  hearings,  reports,  and  related  information.  These  are  just  a 
few  of  the  thousands  of  products  and  services  made  possible  by  the  private 
sector  information  industry. 

The  contributions  of  the  private  sector  information  industry  to  our 
society  are  substantial.  Some  studies  have  suggested  that  as  much  as  fifty 
percent  of  our  annual  GNP  may  result  from  the  information  industry.  While 
this  estimate  may  be  debatable,  there  is  no  need  to  debate  the  fact  that  the 
information  industry  -  with  an  annual  growth  rate  of  almost  twenty  percent 
and  a  positive  balance  of  trade  -  is  providing  many  new  jobs  and  substantial 
economic  growth.  The  billions  of  dollars  invested  by  the  industry  are 
producing  thousands  of  new  and  innovative  products  and  services  better  able 
to  meet  the  specific  needs  of  information  users.  Moreover,  the  products  of 
the  private  sector  information  industry  serve  as  an  important  input  to  the 
decisionmaking  of  other  economic  sectors,  thereby  enhancing  the  productivity 
and  economic  growth  of  our  entire  nation.  The  IIA  is  pleased  to  note  that 
the  United  States  information  industry  leads  the  world  in  both  size  and 
diversity   of   companies  and   products.     Our  discussions   with  representatives 
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from  other  nations  make  clear  that  many  other  countries  are  actively  pursuing 
strategies  designed  to  foster  the  growth  of  their  own  information  industries 
by  emulating  the  U.S.  experience. 

An  important  point  worth  making  about  the  information  industry  is  that 
it  is  very  much  a  niche  market  industry  in  that  the  needs  of  users  for 
information  differ  substantially  -  no  two  users  have  exactly  the  same  needs. 
This,  in  turn,  has  attracted  entrepreneurs  willing  to  take  a  risk  and  develop 
products  and  services  tailored  to  the  needs  of  individual  market  niches. 
Over  half  of  the  IIA's  800  members  are  small  businesses,  the  backbone  of 
America's  economic  system. 

While  the  economic  contributions  of  this  industry  are  substantial  and 
impressive,  perhaps  its  most  valuable  benefits  are  immeasurable.  The  real 
value  of  the  private  sector  information  industry  is  in  the  knowledge  and 
information  it  provides  to  enhance  our  nation's  social,  political,  and 
economic  strength.  For  example,  this  industry  enhances  our  technological 
progress  by  providing  our  academic  and  research  communities  with  immediate 
and  efficient  access  to  the  latest  in  scientific  and  technical  information. 
It  provides  the  data  needed  by  business  leaders  to  make  critical  investment 
decisions  and  the  information  needed  by  government  officials  to  choose  from 
among  difficult  and  competing  policy  options.  The  information  industry 
provides  products  and  services  which  make  our  daily  lives  more  efficient  and 
easier.  But  most  importantly,  this  industry  ensures  that  our  citizens  will 
continue  to  have  a  diversity  of  information  sources  and  ideas.  This 
diversity  is  essential  to  preserving  the  free  flow  of  ideas  which  serves  as 
the  foundation  for  our  nation.  Our  history  books  contain  numerous  examples 
of    societies    in   which   citizens   are   dependent   upon   the   government   as  the 
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primary  or  sole  source  of  information.  Our  newspapers  document  the  current 
struggles  in  many  nations  to  open  up  their  societies  to  a  diversity  of  ideas 
and  information  sources.  As  government  information  monopolies  around  the 
world  are  eroded  by  the  demands  of  their  citizens,  let  us  not  inadvertently 
create  an  undue  dependence  upon  government  information  sources  through 
well-intentioned  legislation.  An  essential  safeguard  towards  ensuring  that 
we  stay  on  the  right  path  is  a  government  information  policy  which  stimulates 
diversity  through  a  competitive,  private  sector  information  industry. 

To  understand  the  information  industry  and  the  important  role  it  plays 
in  our  society,  it  is  necessary  to  recognize  that  the  value  of  this  industry 
and  the  emerging  information  age  is  not  in  the  media  or  the  provider.  The 
value  is  in  the  information  —  the  content  —  and  in  the  ability  of  citizens 
to  have  access  to  the  diversity  of  information  sources  essential  to 
preserving  the  free  and  open  flow  of  ideas. 
THE  PAPERWORK  REDUCTION  ACT  OF  1980 

The  Paperwork  Reduction  Act  of  1980  may  well  be  one  of  the  most 
significant  pieces  of  legislation  in  the  last  fifty  years.  During  the  past 
nine  years  this  Act  has  had  a  major  impact  upon  almost  every  segment  of  our 
society.  Today,  citizens  and  businesses  spend  substantially  less  resources 
responding  to  government  demands  for  information.  Federal  officials  are  much 
more  cognizant  of  the  need  to  manage  information  technology  programs 
efficiently  and  effectively.  But  most  importantly,  the  concept  of 
information  resources  management  is  now  acknowledged  as  a  necessary  and 
essential  responsibility  of  Federal  managers. 

Much  has  been  learned  during  the  past  nine  years.  As  part  of  the 
required   reauthorization  process,   this  Committee   has  accepted  the  challenge 
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of  refining  and  improving  the  Paperwork  Reduction  Act  to  ensure  that  it 
continues  to  serve  the  public  interest.  I  am  pleased  to  be  here  today  on 
behalf  of  the  Information  Industry  Association  to  assist  the  Committee  in  its 
deliberations.  We  look  forward  to  working  closely  with  the  Committee  and 
staff  over  the  coming  weeks. 

The  Paperwork  Reduction  Act  and  the  discussion  draft  of  the  Federal 
Information  Resources  Management  Act  of  1989  encompass  a  wide  range  of 
governmental  activity.  While  we  would  be  pleased  to  discuss  many  of  the 
Act's  requirements,  I  intend  to  confine  my  remarks  today  primarily  to  those 
portions  of  the  draft  legislation  pertaining  to  Federal  information 
dissemination  policy. 

FEDERAL  INFORMATION  DISSEMINATION  POLICY 

The  public's  ability  to  acquire  and  use  government  information  is  an 
important  and  complicated  issue.  It  is  not  a  new  issue;  it  has  been  debated 
and  discussed  for  more  than  200  years.  Nevertheless,  the  issues  have  become 
more  complex,  more  critical,  and  more  challenging  with  the  advent  of  new 
information  technologies  which  fundamentally  change  the  ways  in  which 
information  is  created,  used,  and  distributed.  These  same  technologies  are 
also  changing  the  way  in  which  government  operates  and  the  relationship 
between  citizens  and  their  government. 

It  is  worth  noting  that  the  Paperwork  Reduction  Act  as  enacted  in  1980 
did  not  explicity  address  Federal  information  dissemination  policy.  There 
was  no  need  to  do  so  at  that  time.  The  impact  of  the  new  technologies  had 
not  yet  been  felt  and  the  true  significance  of  the  policy  issues  had  not  yet 
emerged.  The  need  to  address  these  issues  now  is  evidence  of  the  rapidity 
with  which  the  information  age   is  evolving.     We  in  the  information  industry 
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believe  this  evolution  is  still  continuing  and  that  further  refinement  of  the 
policies  wiil  be  necessary  in  the  years  to  come.  Nevertheless,  it  is  now 
time  to  begin  shaping  a  Federal  information  dissemination  policy  for  our 
nation.  It  is  in  this  context  that  we  discuss  and  debate  Federal  information 
dissemination  policies. 

Until  recently  the  national  debate  over  Federal  information 
dissemination  policy  has  focussed  on  the  respective  roles  of  key  players, 
including  the  government,  the  private  sector  information  industry  and  the 
library  community.  Unfortunately,  this  debate  has  emphasized  competition 
among  the  various  stakeholders  rather  than  cooperation.  As  a  result,  other 
than  generating  a  great  deal  of  public  and  press  interest  in  these  important 
issues,  the  discussion  has  generally  not  been  very  helpfuL  in  advancing  our 
understanding  of  the  key  policy  issues. 

The  primary  goal  of  Federal  information  dissemination  policy  must  be  to 
ensure  that  citizens  have  efficient  and  effective  access  to  the  government 
information  they  need  and  want.  The  Information  Industry  Association 
believes  it  is  time  to  move  forward  and  shape  Federal  information 
dissemination  policies  that  will  achieve  this  goal. 
FEDERAL  INFORMATION  RESOURCES  MANAGEMENT  ACT  OF  1989 

We  have  carefully  reviewed  the  proposed  legislation  as  it  pertains  to 
information  dissemination  policy.  It  is  clear  that  the  drafters  of  the  bill 
intend  to  shape  an  information  dissemination  policy  that  will  enhance  public 
access  to  government  information.  We  share  that  intention  and  there  is  much 
we  applaud  in  the  proposal.  At  the  same  time,  we  believe  the  proposal  has  a 
number  of  significant  problems  which  could  ultimately  be  counterproductive  to 
the  very  goals  it  is  trying  to  achieve. 
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In  particular,  an  underlying  assumption  of  the  proposal  appears  to  be 
that  the  government  must  always  be  both  the  primary  source  of  information  as 
well  as  the  creater  and  disseminator  of  all  the  products  and  services  desired 
by  specific  users.  We  agree  that  the  government  has  important 
responsibilities  in  this  area  and  we  are  pleased  to  note  the  inclusion  of 
language  to  recognize  that  other  parties  can  enhance  public  access  to 
government  information.  However,  we  believe  the  proposal  over  emphasizes  the 
issue  of  who  will  create  and  disseminate  information  rather  than  focussing  on 
whether  users  have  efficient  and  effective  access  to  the  information  they 
need  and  want.  We  specifically  believe  the  policy  should  encourage  agency 
officials  to  seek  innovative  alternative  methods  for  providing  public  access 
to  government  information. 

Obstacles  to  Innovative  Dissemination  Solutions 

Typical  of  the  innovative  alternatives  to  which  I  refer  are  the 
Securities  and  Exchange  Commission's  EDGAR  project  and  the  National  Trade 
Data  Bank.  These  Congressional  mandated  programs  were  designed  to  meet  the 
specific  information  needs  of  the  financial  investment  community  and  U.S. 
businesses  seeking  to  export  their  products  and  services.  Both  programs 
emphasize  the  government's  responsibilities  while  providing  incentives  for 
the  investment  of  substantial  private  sector  capital.  Both  programs  changed 
substantially  from  conception  to  approval  as  a  result  of  the  Congressional 
debate  and  consideration.  Ironically,  it  appears  that  both  of  these  programs 
-  and  similar  innovative  solutions  -  would  be  prohibited  by  the  proposed 
legislation. 

Let  me  explain  in  the  context  of  the  SEC  Edgar  system.  This  system  is 
designed   so  that  a   "raw"   feed   of   all  SEC  filings   is  made  instantaneously 
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available  to  anyone  who  subscribes  to  what  is  called  the  "level  1"  service. 
Those  who  do  not  desire  this  type  of  access  can  subscribe  to  the  "level  2" 
service  which  will  provide  SEC  filings  on  an  overnight  basis  and  in  more 
select  subsets  of  the  data  base.  In  neither  instance  is  the  SEC  supplying 
end  user  software.  The  intent  is  that  private  sector  publishers, 
redisseminators  and  end  users  who  subscribe  to  one  of  the  services  will 
invest  their  own  capital  to  develop'  the  software  to  meet  the  needs  of 
specific  end  users  of  the  information.  This  approach  will  maximize  the 
dissemination  of  this  information  by  encouraging  the  investment  of  far  more 
capital  than  would  ever  be  available  from  the  U.S.  treasury  and  by 
stimulating  the  development  of  additional  products  and  services  designed  to 
meet  the  needs  of  specific  users.  Moreover,  since  there  will  be  a 
competitive  market  for  this  information,  users  will  have  a  multitude  of 
produces  and  services  from  which  to  choose.  Since  no  special  government 
software,  either  developed  in-house  or  licensed  from  the  private  sector,  is 
needed,  taxpayer  dollars  can  be  spent  on  other  critical  government  programs. 

Under  the  proposed  bill,  however,  the  SEC  would  be  reauired  to  abandon 
its  current  system  or,  at  a  minimum,  supplement  it  with  a  direct  access 
system  (which  includes  end  user  software)  to  duplicate  what  will  already  be 
available  from  the  private  sector.  This  will  place  the  SEC  in  competition 
with  its  own  contractor  and  with  Edgar  itself.  It  would  also  probably 
discourage  substantial  private  sector  investment  and  thereby  reduce  the 
number  of  information  products  available  to  users.  Such  a  result  would 
appear  to  contravene  the  intent  of  the  legislation  to  maximize  public  access 
to  government  information. 

An  important  step  forward  in  developing  a  Federal  information  policy  is 
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the  requirement  contained  in  the  proposed  legislation  which  would  mandate 
that  agencies  provide  public  access  to  electronic  data  bases  containing 
public  information.  We  fully  support  the  general  intent  of  this  provision. 
However,  we  are  concerned  that  the  wording  may  actually  restrict  -  ratner 
than  promote  -  wider  dissemination  of  government  information.  As  written, 
government  agencies  must  provide  "adequate  software  indexes  and  other  tools 
owned  or  licensed  by  the  Federal  Government"  along  with  such  data  bases. 
This  can  be  read  to  prohibit  the  dissemination  of  data  bases  where  such 
government  software  does  not  exist  -  even  if  adequate  software  is  already 
available  to  the  public  through  the  marketplace. 

The  government  should  be  encouraged  to  disseminate  both  enhanced  and 
unenhanced  data  bases.  The  dissemination  of  unenhanced  data  bases  should  not 
wait  or  be  limited  by  the  government's  interest  or  ability  to  create  user 
software  and  indexes.  Moreover,  the  term  "government  licensed  software"  may 
create  some  significant  problems.  For  exampLe,  software  licensed  by  the 
government  (or  any  person)  often  contains  a  site  license  fee  requiring  a 
payment  to  the  software  author  for  every  location  at  which  the  software  is 
used.  Within  the  context  of  the  draft  legislation,  users  of  government 
databases  might  be  required  to  pay  user  fees  to  software  vendors  under 
contract  with  the  government.  Alternatively,  blanket  government  licensing  of 
private  software  for  an  indefinite  number  of  end-users  could  be  extremely 
expensive,  thus  driving  up  the  cost  of  public  access.  We  do  not  believe 
either  result  is  what  the  drafters  of  the  legislation  intended. 

The  bill  should  encourage  the  timely  release  of  unenhanced  data  bases  in 
electronic  formats  to  promote  the  timely  and  competitive  dissemination  of 
government  data  bases.     The  government  may  also  disseminate  data  bases  with 
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appropriate    software    and    indexes.      The    former,     however,     should    not  be 

dependent  on  the  Latter. 

Avoiding  Waste:  Tne  Need  for  Guidelines 

The  IIA  believes  the  government  has  an  important  role  in  the 
dissemination  of  products  and  services  directly  to  the  pubiic  and  we  fully 
support  the  electronic  dissemination  of  government  information.  We  also 
believe  there  must  be  guidelines  or  standards  to  guide  agency  officials  in 
their  decisions  as  to  the  appropriate  method  for  providing  access  to  such 
electronic  information,  whether  it  be  through  a  government  information 
system,  the  competitive  marketplace ,  non-profit  community  or  some 
combination.  We  firmly  believe  that  one  of  the  standards  must  be  the  extent 
to  which  the  proposed  product  or  service  duplicates  similar  products  and 
services  from  other  sources,  both  public  and  private. 

We  agree  that  there  may  in  instances  in  which  the  Federal  government  may 
have  a  responsibility  to  provide  a  particular  information  product  or  service 
without  regard  to  the  existence  of  similar  products  and  services.  However, 
we  believe  that  this  should  be  the  exception  rather  than  the  rule.  The 
public  will  be  ill-served  if  scarce  taxpayer  dollars  are  directed  towards  the 
creation  of  products  and  services  wnich  already  exist.  Unfortunately, 
government  activities  are  especially  susceptible  to  duplication.  A  major 
impetus  for  the  original  Paperwork  Reduction  Act  was  tne  massive  duplication 
among  government  reporting  requirements  and  computer  systems  documented  by 
tne  Federal  Commission  on  Paperwork  and  the  Federal  Data  Processing 
Reorganization  Study.  Repetition  of  this  problem  sbould  be  avoided  by 
including  a  standard  regarding  non-duplication  in  the  information 
dissemination  policy. 
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Having  said  that,  I  wish  to  emphasize  an  important  point.  The  IIA 
believes  that  the  government  has  an  affirmative  responsibility  to  ensure  that 
citizens  have  access  to  needed  public  information.  Application  of  the 
proposed  non-duplication  standard  may  lead  to  a  government  decision  not  to 
create  or  disseminate  a  particular  product  or  service.  However,  this  does 
not  necessarily  mean  that  the  government  has  fulfilled  its  obligation  to  the 
public.  The  existence  of  particular  information  products  and  services  does 
not  necessarily  mean  that  every  potential  user  has  access  to  them.  In  some 
cases  the  government  may  decide  that  the  public  interest  will  be  served  by 
providing  certain  categories  of  users  with  access  to  specific  information. 
Iu  those  instances,  we  suggest  that  -  instead  of  creating  a  new  and 
duplicative  government  product  -  the  government  provide  the  users  with  the 
resources  to  acquire  an  existing  product  or  service.  Such  an  alternative 
will  permit  users  to  acquire  the  information  they  really  need  and  want, 
stimulate  a  diversity  of  information  sources  and  products,  and  probably  be 
less  expensive  to  the  taxpayer. 

Discouraging  Additional  Investment  and  New  Information  Products 

We  are  also  concerned  that  the  proposed  legislation  will  discourage 
private  companies  from  investing  additional  resources  in  the  development  of 
new  information  products  and  services  based  upon  government  information. 
Ironically,  one  result  of  greater  government  activity  is  that  many 
entrepreneurs  and  small  businesses  will  be  discouraged  from  entering  the 
information  marketplace.  As  less  private  risk  capital  becomes  available, 
information  users  will  no  longer  have  access  to  the  diversity  of  products  and 
services  now  available  and  this  will  increase  the  dependence  of  citizens  upon 
government  as  a  source  of  information.     Inasmuch  as  the  government  will  never 
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have  the  resources  necessary  to  respond  adequately  to  user  needs  for 
information,  the  quality  and  diversity  of  information  products  and  services 
available  to  the  public  will  diminish. 

A  good  example  of  the  dangers  that  exist  when  the  public  is  dependent 
primarily  upon  government  as  the  primary  information  source  can  be  seen  in 
the  efforts  of  the  Environmental  Protection  Agency  to  create  its  Toxic 
Releases  Inventory  (TRI)  system.  Established  in  response  to  a 
Congressionally  mandated  statute  creating  a  public  "right  to  know"  about 
environmental  hazards,  the  public  will  be  ill-served  if  they  must  depend  upon 
the  government  system.  Fortunately,  other  parties  are  looking  to  create 
competitive  and  enhanced  services.  I  urge  the  Committee  to  look  at  this 
initiative  as  it  considers  the  promulgation  of  Federal  information 
dissemination  poLicy. 

Including  the  Public  in  Decisions  about  Public  Information 

We  are  also  concerned  that  the  proposed  draft  does  not  require  agencies 
to  provide  the  public  with  sufficient  justification  concerning  the  creation, 
termination  or  modification  of  significant  information  products.  As  noted 
elsewhere  in  the  proposed  legislation,  access  to  government  information  is 
critical  to  the  functioning  of  a  democracy.  Citizens  should  therefore  have 
full  access  to  the  decision  making  processes  by  which  agencies  decide  to 
create  or  terminate  information  products  and  services.  We  believe  that 
citizens  have  a  right  to  know  the  reasons  for  the  agency's  planned  action, 
how  it  will  serve  the  public  interest,  what  alternatives  have  been  considered 
as  well  as  the  costs  and  benefits  of  each.  Such  openness  will  serve  as  both 
a  safeguard  to  protect  essential  public  access  to  government  Information  and 
a  method  for  ensuring  that  the  agency  makes  the  best  and  most  appropriate 
decision. 
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We  believe  the  intent  of  the  Federal  Information  Resources  Management 
Act  of  1989  is  to  enhance  public  access  to  government  information.  This  will 
best  be  achieved  by  developing  a  Federal  Information  dissemination  policy 
which  encourages  a  diversity  of  innovative  information  delivery  alternatives, 
both  public  and  private. 

AN  INFORMATION  POLICY  STRATEGY  BASED  ON  TWENTY  YEARS  OF  STUDY 

As  I  noted  a  moment  ago,  the  primary  goal  of  Federal  information 
dissemination  policy  is  to  ensure  that  citizens  have  efficient  and  effective 
access  to  the  government  information  they  need  and  want.  As  a  result  of  the 
more  than  twenty  years  in  which  we  have  addressed  these  issues,  the 
Information  Industry  Association  has  evolved  a  Federal  information  policy 
strategy  which  will  preserve  and  enhance  citizen  access  to  public  information. 

First,  government,  the  private  sector  information  industry,  non-profit 
groups,  the  library  and  educational  communities  should  work  together  to 
guarantee  efficient  and  effective  access  to  government  information.  We  must 
substitute  cooperation  for  confrontation. 

Second,  the  Congress  should  put  in  place  a  clear,  government-wide 
statutory  framework  which  provides  a  clear  set  of  policies  and  principles  to 
guide  Federal  information  dissemination  programs. 

Third,  this  framework  should  establish  a  formal  decisionmaking  process, 
open  to  the  public,  to  be  used  by  Federal  policy  officials  in  making 
decisions  about  individual  information  dissemination  activities. 

Finally,  we  believe  that  decisions  about  specific  agency  programs  for 
disseminating  information  should  be  made  on  a  case-by-case  basis  In 
accordance  with  the  government-wide  policies  and  principles.  There  are  no 
hard  and  fast  rules  wnlch  can  be  universally  appLled;  what  may  work  for  one 
agency  may  not  work  for  another.     I  will  address  each  of  these  points. 
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Cooperation  Guarantees  Access 

The  IIA's  position  is  that  the  goal  of  Federal  information  dissemination 
policy  should  be  to  ensure  that  citizens  have  access  to  the  government 
information  they  want  and  need  in  the  most  efficient  and  effective  manner. 
This  goal  is  best  achieved  through  a  partnership  in  which  government,  the 
private  sector  information  industry,  non-profit  groups,  and  the  library  and 
education  communities  complement  one  another's  activities  in  providing  wide 
and  diverse  public  access  to  government  information.  The  best  method  or 
methods  selected  for  dissemination  should  be  those  which  best  serve  the 
overall  public  interest  within  the  practical  constraints  that  must  dictate 
all  governmental  functions.  Some  Federal  officials  may  consider  direct 
government  dissemination,  financed  through  taxpayer  dollars,  as  the  best  or 
only  way  to  provide  the  public  with  access  to  government  information. 
However,  the  inherent  scarcity  of  taxpayer  dollars,  the  inability  to  assess 
the  value  of  such  information  programs,  and  the  natural  inefficiencies  of 
monopolies  guarantee  that  users  dependent  upon  the  government  for  information 
will  never  be  fully  satisfied.  Federal  information  policy  should  guarantee 
that  an  alternative  exists. 

In  particular,  we  believe  that  Federal  information  policy  should 
actively  encourage  the  private  sector  information  industry  to  invest 
resources  in  disseminating  government  information  because: 

-  Citizens  will  have  better  access  to  more  information  products  than 
would  be  available  if  the  government  were  the  sole  source  of 
information. 

-  The  government  will  never  be  able  to  provide  sufficient  taxpayer 
dollars  to  meet  user  needs  for  information.  Stimulating  the  use  of 
private  risk  capital  to  produce  new  information  products  will  permit 
user  information  needs  to  be  met  without  placing  additional  demands 
on  scarce  government  resources. 
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-  The  Federal  government  is  not  subject  to  the  competitive  marketplace 
forces  which  require  private  sector  information  companies  to 
constantly  improve  the  price/quality  performance  of  their  products. 

-  Private  investments  in  the  information  industry  create  economic 
growth  and  employment  opportunities  which  would  not  exist  otherwise. 

-  A  healthy  private  sector  information  industry  guarantees  the 
diversity  of  information  sources  essential  to  a  democracy  and  offers 
the  only  viable  alternative  to  a  government  monopoly  over 
information. 

In  many  cases  it  may  be  possible  to  better  meet  the  needs  of  information 
users  at  less  cost  to  the  taxpayer  if  the  governments  acts  as  a  catalyst  to 
encourage  the  investment  of  private  sector  dollars  in  the  competitive 
creation  and  dissemination  of  new  information  products  and  services.  By 
serving  as  a  catalyst,  the  government  can  preserve  the  diversity  of 
information  sources  on  which  a  democracy  thrives.  It  will  also  stimulate 
the  investment  of  private  capital  towards  the  production  of  new  jobs  and 
the  retraining  of  existing  employees  to  use  new  technologies,  foster 
economic  growth  and  maintain  a  favorable  balance  of  trade.  The  important 
point  is  that  Federal  information  dissemination  policy  must  not  be  based 
upon  either/or  choices  among  competing  disseminators  -  it  should  be  based 
upon  preserving  a  diversity  of  alternative  sources. 
An  Information  Policy  Framework 

Another  essential  element  in  the  creation  of  a  government-wide 
information  policy  framework  is  a  set  of  policies  and  principles  to  guide 
decisionsmakers  seeking  to  enhance  public  access  to  government 
information.  This  framework  should,  at  a  minimum,  encompass  the  following 
policies  and  principles. 

Citizens  have  a  right  of  access  to  government  information. 
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Government  should  improve  the  efficiency  and  effectiveness  of 
government  programs  through  the  innovative  use  of  new  technologies  to 
improve  the  collection  and  dissemination  of  information. 

Citizens  should  not  be  dependent  upon  government  as  the  primary  or 
sole  source  of  information.  Government  policy  should  seek  to 
establish  and  preserve  a  diversity  of  information  sources  independent 
of  government  control  or  financing. 

No  single  entity,  public  or  private,  should  be  permitted  to  exercise 
monopolistic  control  over  information  essential  to  society's 
well-being. 

All  citizens  are  entitled  to  equal  access  to  government  information  in 
whatever  media  it  is  available. 

User   fees   for   government    information  products   should   not   exceed  the 
marginal  cost  of  providing  copies  of  the  information. 

-  Federal  agencies  must  not  assert  copyright,  or  implement 
copyright-like  provisions,  over  their  information  products  in  the 
absence  of  clear  statutory  authority. 

These  are  the  major  policies  and  principles  we  suggest  be  incorporated  into 

the  government -wide  framework. 

The  Public  Process 

The  third  element  in  an  effective  Federal  information  dissemination 
policy  is  the  establishment  of  a  formal  process,  open  to  the  public,  by  which 
individual  decisions  about  agency  initiatives  can  be  made.  This  process 
should  require  the  agency  to  identify,  at  a  minimum,  the  type  of  information, 
the  audience  to  be  served,  alternative  means  for  providing  public  access  to 
the  information,  and  the  costs  and  benefits  of  various  alternatives.  The 
decisions  that  agencies  make  about  providing  -  or  denying  -  access  to 
information  are  critical  to  the  public's  right  to  know.  Congress  and  the 
public  have  a  right  to  understand  the  basis  upon  which  these  decisions  are 
made.  We  also  believe  that  a  fundamental  premise  of  the  decision  making 
process  is  that  agencies  will  not  duplicate  information  products  and  services 
that   are   already  available   from  another  source,    either  public   or  private. 
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More  importantly ,  experience  demonstrates  that,  when  consulted,  the  public 
can  make  meaningful  contributions  to  the  development  of  efficient  and 
effective  information  services  and  products.  A  formal  decisionmaking  process 
open  to  all  interested  parties  will  ensure  that  the  decisions  about  these 
critical  matters  are  truly  in  the  public  interest. 
Meeting  Unique  Agency  Needs 

Finally,  we  believe  that  decisions  about  individual  agency  dissemination 
initiatives  must  be  made  on  a  case-by-case  basis  in  accordance  with  the 
government -wide  policies  and  principles.  Each  decision  must  ultimately 
depend  upon  a  variety  of  unique  factors,  including  the  type  of  information, 
the  users,  the  government's  requirements  and  responsibilities,  the  resources 
needed,  and  the  existence  of  similar  or  alternative  information  products  from 
other  sources.  What  works  for  the  Securities  and  Exchange  Commission  in  its 
Edgar  system  may  not  be  appropriate  for  the  Department  of  Commerce's  National 
Trade  Data  Bank  or  the  National  Technical  Information  Service.  Inasmuch  as 
there  is  no  decision  tree  to  provide  a  clear  answer  as  to  how  the  public 
interest  will  best  be  served  in  every  instance,  these  issues  must  ultimately 
be  decided  on  a  case-by-case  basis. 
THE  PAPERWORK  REDUCTION  ACT 

The  Information  Industry  Association  supports  the  Paperwork  Reduction 
Act.  In  an  age  in  which  technology  all  too  rapidly  outpaces  many  of  our 
laws,  the  Act  has  retained  its  relevancy.  We  believe  the  Act  should  be 
reauthorized.  We  also  believe  the  proposed  Federal  Information  Resources 
Management  Act  of  1989  has  much  to  commend  it.  Although  the  preliminary 
draft  has  a  number  of  flaws,  we  believe  it  can  be  modified  to  preserve  pubLic 
access     to    government     information.       I     have    already    made    a     number  of 
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recommendations  and  we  are  ready  to  work  with  your  staff  on  the  specific 
changes.  In  addition,  we  wish  to  suggest  the  following  additional 
improvements. 

-  The  Office  of  Management  and  Budget  should  be  directed  to  spend  more  of 
its  resources  wittiin  the  Office  of  Information  and  Regulatory  affairs  on 
information  policy  issues. 

-  The  Senior  Official  for  Information  Resources  Management  within  each 
agency  should  be  established  as  a  new,  separate  position  and  retitled  as 
the  Cnief  Information  Officer. 

An  appeal  mechanism  available  to  the  public  should  be  established  to 
ensure  that  agencies  are  effectively  implementing  the  information 
policies,  both  statutory  and  regulatory. 

-  The  Committee  should  reinforce  the  clear  Congressional  intent  that  the 
Paperwork  Reduction  Act  does  not  provide  any  independent  authority  to 
collect  information 

-  Congress  should  consider  the  establishment  of  a  program  to  provide 
information  users,  such  as  libraries,  with  the  resources  to  acquire 
information  products  and  services  from  existing  sources,  both  public  and 
private. 

THE  CHALLENGES  AHEAD 

In  the  time  available  it  has  been  possible  to  only  skim  the  surface  of 
these  extremely  complex  issues.  Preserving  the  public's  ability  to  acquire 
and  use  government  information  is  critical  to  our  nation's  future.  The 
debate  on  how  best  to  achieve  this  goal  will  continue  to  evolve  as  new 
technologies  fuel  further  changes  in  American  society.  The  Information 
Industry  Association  looks  forward  to  working  with  the  Congress  and  other 
interested  parties  on  these  important  issues. 

Thank  you. 
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Mr.  Kleczka.  Thank  you,  Mr.  Allen,  for  your  testimony. 

Let  me  also  ask  you,  at  this  point,  whether  or  not  in  the  absence 
of  any  legislation  in  this  regard,  and  with  your  experience  at  OMB, 
do  you  think  that  OMB  would  adequately  address  concerns  of  your 
organization? 

Mr.  Allen.  We  think  that  OMB  would  address  the  concerns  of 
all  interested  parties.  Unfortunately,  OMB,  in  the  absence  of  statu- 
tory guidance,  has  a  tendency  to  consider  fiscal  implementations  to 
the  exclusion  of  all  policy  considerations.  We  believe  this  is  too  im- 
portant an  issue  to  be  left  merely  to  those  considerations,  and  urge 
congressional  direction. 

Mr.  Kleczka.  Thank  you. 

Ms.  Diamond,  do  you  believe  that  we  need  to  provide  some  kind 
of  appeal  for  agencies'  decisions  on  information  dissemination?  I 
guess  an  example  would  be,  would  libraries  like  to  be  able  to  ap- 
peal when  they  fail  to  make  a  document  available  through  the  Li- 
brary Depository  Program? 

Ms.  Diamond.  I  think  the  appeal  process  is  one  that  is  a  basic 
principle  of  the  democratic  process.  However,  as  a  patron  ap- 
proaches the  desk  in  a  library  and  we  do  not  have  a  specific  docu- 
ment, it  is  inappropriate  for  librarians  to  say  to  them,  well,  this  is 
your  appeal  process.  You  can  have  this  information  after  3  years 
of  debate  of  that  process. 

I  don't  think  that  is  exactly  the  way  in  which  we  would  want  to 

Mr.  Kleczka.  Mr.  Berman,  in  your  testimony,  you  indicated  that 
the  private  sector  adds  value  and  then  resells  Government  informa- 
tion, which  I  guess  is  our  prerogative,  if,  in  fact,  they  add  value. 
Naturally,  your  community  would  like  free  access  or  reasonable  ac- 
cess to  these  same  documents. 

Can  you  give  the  committee  any  examples  of  private  concerns,  ei- 
ther adding  value  or  not,  and  then  selling  Government  publica- 
tions, which  should  be  more  available  or  more  reasonable  to  the 
public?  Can  you  give  us  any  abuses  of  this  type  of  private  dissemi- 
nation? 

Mr.  Berman.  I  think  that  we  lack,  you  know,  hard  statistics  on 
whether  information  is  meeting  user  needs.  But  it  seems  to  me 
that  there  are — the  private  business,  the  people  who  follow  Wash- 
ington, for  example,  have  almost  immediate  access  to  the  Federal 
Register,  congressional  legislation,  pending  bills,  court  opinions,  I 
am  not  specifying  particular  data  bases. 

Institutions  like  the  American  Civil  Liberties  Union  rely  mostly 
on  library  products,  printed  documents.  We  can't  afford  the  com- 
mercial data  bases  which  carry  Government  information.  If  the 
Government  is  providing  that  information  through  data  bases  of  its 
own,  it  certainly  is  not  providing  a  reasonable  road  map  for  the  cit- 
izen who  is  not  sophisticated  in  computer  technology  to  find  their 
way  to  whether  it  is  commercial  data  base  or  the  ERIC  system  at 
the  Department  of  Education. 

So,  I  think  that  there  is  a  skewing  between  the  information 
haves  and  have-nots.  I  think  one  of  the  problems  is  that  most  of 
the  public  hasn't,  doesn't  understand  the  benefits  of  electronic  tech- 
nology, is  only  coming  to  use  computers,  and  so  they  don't  even 
know  that  they  are  being  left  behind. 
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So,  I  think  the  answer  is,  there  are  lots  of  discontinuities.  It  re- 
quires new  policy  to  sort  it  out. 
Mr.  Kleczka.  Fine.  Thank  you,  Mr.  Berman. 
Congressman  Horton. 
Mr.  Horton.  Thank  you. 

I  want  to  thank  the  panel  for  the  contribution.  Ms.  Diamond,  do 
you  work  with  Bob  Warner?  He  is  the  head  of  the-  

Ms.  Diamond.  He  is  the  head  of  the  library  school  at  the  Univer- 
sity of  Michigan.  No.  The  Library  of  Michigan  is  the  State  library 
in  Michigan,  and  we  are  in  Lansing. 

Mr.  Horton.  I  see. 

Ms.  Diamond.  Bob  is  in  Ann  Arbor. 

Mr.  Horton.  He  was  the  archivist  here  before  we  separated  it 
out  and  made  it  an  independent  agency.  A  very  fine  person. 
Ms.  Diamond.  We  are  glad  to  have  him  back  in  Michigan. 
Mr.  Horton.  We  miss  him  here. 

I  wanted  to  ask  you  this  question,  the  only  question  I  have  to 
ask:  Jay  Plager,  who  is  the  Administrator  of  the  OIRA,  recently 
testified  before  the  Senate  Governmental  Affairs  Committee.  Dur- 
ing this  testimony,  he  stated  that  OIRA  has  taken  substantial 
steps  to  make  the  data  base  from  the  Federal  locator  system  avail- 
able to  the  public. 

He  added  that  they  were  asking  the  Government  Printing  Office 
to  offer  an  initial  distribution  of  the  microfiche  sent  to  depository 
libraries  across  the  country,  and  that  they  plan  to  distribute  the 
data  base  through  the  National  Technical  Information  Service. 

After  distribution,  they  plan  to  meet  with  the  research  commu- 
nity and  others  to  discuss  ways  to  improve  the  data  base  and  the 
public  access  to  it.  First,  are  you  aware  of  those  plans?  And  if  you 
are,  do  you  have  any  reaction  to  that? 

Ms.  Diamond.  I  am  not  fully  aware  of  those  plans.  I  am  a  little 
confused  in  terms  of  the  discussion  with  the  Government  Printing 
Office,  and  yet  the  National  Technical  Information  Service  is  to  dis- 
tribute this? 

Mr.  Horton.  Yes,  a  data  base  through  the  depositors,  so  librar- 
ies would  get  the  data  base. 
Ms.  Diamond.  From  the  Government  Printing  Office? 
Mr.  Horton.  Yes. 

Ms.  Diamond.  OK.  And  your  question  to  me  is? 

Mr.  HORTON.  My  question  is,  were  you  familiar  with  these  plans 
and  had  you  heard  of  that?  Second,  do  you  have  any  reaction  to 
that? 

Ms.  Diamond.  I  was  not  familiar  with  it,  no.  My  reaction  is  that 
that  will  improve  access  to  this  information.  At  this  point,  we  don't 
have  any  avenue  to  the  Federal  Locator  Information  System.  So 
that  would  improve  access. 

I  think  what  I  would  want  to  do,  however,  is  to  really  look  into 
this  to  see  what  format  would  be  most  useful  to  us:  microfiche,  an 
online  data  base,  of  CD-ROM. 

Mr.  Horton.  OK.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Kleczka.  Mr.  Kyi. 

Mr.  Kyl.  Just  one  question,  Mr.  Chairman,  to  Mr.  Berman. 
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On  page  6  of  your  written  testimony,  there  are  two  comments 
that  I  would  like  to  have  you  reflect  on.  You  said,  "In  view  of 
OMB's  record  of  reducing  the  dissemination  of  government  infor- 
mation over  the  course  of  the  Reagan  administration,  there  is  con- 
siderable reason  for  caution  and  concern. 

"Unless  Congress  redirects  OMB  policy,  those  outmoded  policies 
will  continue  to  remain  in  effect,  and  any  changes  in  policy  will 
continue  to  be  discretionary.  This  is  intolerable  and  must  be 
changed." 

Now,  I  understand  you  are  talking  in  a  fairly  broad  context,  but 
you  were  here  for  the  testimony  from  Mr.  Hastert  and  Mr.  Owens. 
This  is  exactly  what  Congressman  Major  Owens  was  saying,  that 
OMB  should  have  done  a  better  job  in  exercising  its  discretion  with 
respect  to  EIS  policy,  imposing  commonsense  requirements,  and 
not  broadening  dissemination,  but  in  this  case  interpreting  the  re- 
quirement more  liberally,  so  that  all  of  the  stacks  of  24  volumes 
there  didn't  have  to  be  sent  to  anybody. 

It  seems  to  me  that  this  comment  shows  why  it  is  so  hard  for 
Government  bureaucrats  to  apply  common  sense  in  trying  to  com- 
ply with  the  purpose  of  the  Paperwork  Reduction  Act  and  keep 
costs  down.  It  is  always  better  to  err  on  the  side  of  spending  more 
to  avoid  making  people  unhappy. 

Mr.  Berman.  Mr.  Congressman,  may  I  respond?  I  am  not  testify- 
ing in  a  very  broad  sense  on  the  Paperwork  Reduction  Act.  My 
comments  are  directed  to  a  very  narrow  set.  I  fully  agree  with  the 
comments  by  the  Congressman. 

The  first  obligation  of  this  legislation  is  to  reduce  the  paperwork 
burden  on  citizens.  Fine.  There  is — but  the  issue  here  is  that  the 
act  also  governs  the  dissemination  of  information  which  the  public 
considers  public,  which  you  would  consider  public.  That  is  regula- 
tions, laws,  not  the  specifics  of  mission  to  a  particular  Federal 
agency,  but  information  about  the  environment,  information  about 
Government  publications,  information  on  education,  grants. 

This  is  the  biggest — the  Government  is  the  biggest  disseminator 
of  information  in  the  world.  What  we  are  trying  to  say  is  that  in 
setting  dissemination  policy,  the  Government  has  not  taken  rec- 
ognition of  the  technological  revolution  that  has  transformed  it  into 
electronic  forms  and  to  the  extent  that  they  are  going  to  dissemi- 
nate that  information  in  both  printed  and  electronic  form,  that  they 
ought  to  spend  more  time  and  have  a  policy  which  makes  sure  that 
that  is  done  equitably  and  that  all  citizens  who  can  use  the  elec- 
tronic version  as  well  as  the  printed  version  have  access  to  it,  and 
that  that  ought  to  be  done  under  an  affirmative  obligation  to  pro- 
tect the  public's  right  to  know,  and  that  it  ought  to  be  done  under 
a  scheme  which  protects  both  interests  of  the  private  sector  and 
the  Government,  and  ensures  that  reasonable  costs  are — and  budg- 
etary constraints  are  followed. 

So,  I,  knowing  what  I  have  said  and  none  of  the  policies  that  I 
am  talking  about  address  or  touch  on  this  issue  of  the  paperwork 
regulatory  scheme,  this  is  the  other — it  was  added  as  part  of  the 
Paperwork  Reduction  Act  in  1980  that  OMB  would  set  information 
dissemination  policy  for  the  Government  information. 

They  have  put  in  the  words,  dissemination  of  public  information 
with  no  criteria  of  how  OMB  is  supposed  to  do  that.  They  have  a 
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whole  set  of  regulations  attacked  from  the  library  community  and 
found  wanting  at  OMB  and  at  the  private  information  industry 
across  the  board  as  saying  inadequate  for  our  time. 
Let's  change  it. 

Mr.  Kyl.  I  appreciate  your  drawing  that  distinction,  and  I  appre- 
ciate it,  meaning  I  understand  it,  and  I  think  it  is  a  valid  point. 
I  do  think,  however,  it  is  important  to  bear  in  mind  the  kind  of 
problem  it  has  created  when  Congress  imposes  requirements  for 
broad  dissemination  of  information,  and  as  one  of  our  colleagues 
earlier  was  pointing  out,  bureaucrats,  whether  to  get  even  or  to  err 
on  the  side  of  caution,  don't  have  the  taxpayers'  interests  in  mind 
when  there  is  any  discretion,  but  rather,  err  on  the  side  of  the 
maximum  distribution  of  information. 

Mr.  Berman.  As  Congressman  English  pointed  out,  despite  our 
commitment  to  the  public's  right  right  to  know,  whether  it  is  Re- 
publican, Democrat,  or  whatever  administration,  there  is  a  tend- 
ency to  hold  on  to  information,  not  to  want  to  let  the  public  in  on 
what  the  Government  is  doing. 

And  so  it  is,  I  think  it  is  far  more  dangerous,  I  don't  want  to  use 
that  in  an  inflammatory  sense,  to  impose,  to  tell  agencies  not  to 
disseminate  information. 

Mr.  Kyl.  We  all  agree  with  that.  It  is  better  to  err  on  the  side 
of  dissemination  of  information,  except  that  we  have  to  impose  an 
element  of  common  sense  in  here.  All  I  am  suggesting  is  that,  in 
everyone's  fervor  to  be  sure  that  the  maximum  amount  of  informa- 
tion is  disseminated,  we  have  to  keep  that  goal  in  mind,  because 
as  you  point  out,  that  was  the  original  purpose  of  the  Paperwork 
Reduction  Act. 

But  I  do  appreciate  your  comments. 

Mr.  Kleczka.  Any  further  questions? 

There  is  a  vote  on  in  the  House.  Let  me  thank  this  panel  for  ap- 
pearing today.  The  committee  will  take  a  short  recess  and  then  re- 
turn and  hear  our  last  witness,  Ms.  Slater.  The  committee  is  in  re- 
cess. 

[Recess  taken.] 

Mr.  Kleczka.  The  committee  will  resume  the  hearing  this  morn- 
ing. 

Our  next  witness  is  Ms.  Courtenay  Slater,  chair  of  the  Council 
of  Professional  Associations  on  Federal  Statistics.  She  is  also  chair 
of  the  Slater-Hall  Information  Products  Co.  She  formerly  served  as 
chief  economist  in  the  Carter  administration.  The  statistical  policy 
was  under  her  leadership.  Before  that,  she  was  employed  by  the 
Joint  Economic  Committee  in  Congress.  She  will  be  addressing  the 
statistical  policy  and  coordination  aspects  of  the  proposed  Paper- 
work Reduction  Act. 

Would  you  introduce  the  person  with  you? 

Ms.  Slater.  Yes.  Thank  you.  I  am  accompanied  by  Katherine 
Wallman. 

Mr.  Kleczka.  Welcome  to  the  committee  also. 
Ms.  Slater. 
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PROFESSIONAL  ASSOCIATIONS  ON  FEDERAL  STATISTICS, 
ACCOMPANIED  BY  KATHERINE  K.  WALLMAN,  EXECUTIVE  DI- 
RECTOR 

Ms.  Slater.  We  very  much  appreciate  the  opportunity  to  testify, 
Mr.  Chairman.  Ever  since  the  founding  of  our  council,  we  have 
viewed  the  overall  coordination,  management  and  funding  of  the 
statistical  program  as  our  central  concern. 

With  your  permission,  I  would  like  to  submit  for  the  record  a 
statement  recently  adopted  by  our  council  pertaining  to  the  pend- 
ing reauthorization  of  the  Paperwork  Reduction  Act. 

Mr.  Kleczka.  It  will  be  made  a  part  of  the  hearing  record. 

Ms.  Slater.  I  will  go  on  to  summarize  some  of  our  main  concerns 
and  reactions  to  the  draft  legislation. 

First,  let  me  say  how  pleased  we  are  that  the  committee  is  tak- 
ing an  interest  in  the  statistical  provisions  of  the  law,  and  striving 
to  strengthen  them.  Your  concern  for  strengthening  the  statistical 
program,  we  think,  is  shared  in  the  Senate  and  also  in  the  execu- 
tive branch. 

President  Bush  highlighted  the  need  for  improved  statistics  in 
his  first  budget  message.  They  have  in  place  a  chief  statistician 
who  is  addressing  his  responsibilities  with  skill  and  energy. 

The  Chairman  of  the  Council  of  Economic  Advisors  is  chairing  a 
policy  council  working  group  on  economic  statistics.  So  there  is  a 
lot  of  activity,  a  widespread  interest  and  concern,  and  I  think,  in 
short,  the  present  moment  may  present  the  best  moment  in  some 
years  to  achieve  significant  improvements  in  the  coordinating 
framework  for  the  Federal  statistical  program,  and  to  eliminate 
some  well-meant  but  unproductive  overregulation  of  statistical 
agency  management. 

These  improvements  are  very  much  needed.  The  task  of  provid- 
ing meaningful  and  adequately  complete  statistical  measures  on  a 
changing  economy  and  society  is  formidable.  Our  statistical  agen- 
cies have  not  been  able  to  keep  up  with  the  job. 

This  is  not  because  our  statistical  programs  are  bad,  or  statisti- 
cians incompetent.  Quite  the  contrary.  We  are  extraordinarily  for- 
tunate in  the  United  States  in  having  capable,  dedicated  statistical 
personnel,  and  lots  of  very  good,  objective,  professionally  prepared 
statistical  information. 

The  problem  is  that  our  society  and  economy  are  complex  and 
changing  very  rapidly,  and  it  is  a  struggle  to  keep  up.  I  go  into  sev- 
eral examples  in  my  statement,  which  I  won't  take  time  to  read. 

But  one  is  the  rapid  internationalization  of  the  economy,  which 
has  created  problems  for  merchandise  trade  statistics,  but  also  for 
statistics  on  ownership  of  land  and  productive  facilities  here  and 
abroad  and  on  the  flow  of  human  beings  across  borders,  how  many 
immigrants,  both  legal  and  illegal,  enter  this  country. 

Ana  more  important,  what  do  they  do  when  they  get  here?  Do 
they  impose  a  burden  on  our  society?  The  policy  questions  are  obvi- 
ous enough.  Not  only  the  data,  but  the  statistical  concepts  needed 
to  provide  the  answers  often  are  sorely  lacking. 

Lack  of  reliable  official  information  leaves  the  door  open  to  cir- 
culation of  misinformation  by  non-Government  sources.  I  think 
back,  for  example,  to  the  debate  on  immigration  policy  in  Congress 


616 


a  couple  of  years  ago,  and  the  number  of  estimates  that  were  cir- 
culated about  the  number  of  illegal  aliens  in  the  country,  not  all 
coming  from  the  Government. 

None  of  them  were  reliable,  because  we  don't  have  good  statis- 
tical information.  It  is  not  that  our  statistics  are  worse  than  they 
used  to  be.  In  many  respects,  they  are  better.  But  our  need  for  in- 
formation has  grown  so  much  more  important  because  the  inter- 
national economy  is  so  much  more  important  to  us. 

Similarly,  our  economy  has  moved  to  service-producing.  Many 
new  industries  have  emerged  with  great  rapidity,  both  service  in- 
dustry and  goods-producing.  Some  we  have  trouble  classifying  what 
they  are.  Is  computer  software  a  good  or  a  service?  We  have  it  clas- 
sified as  a  service,  but  you  can  store  it  and  transport  it  like  any 
other  good,  but  you  can't  weigh  it  by  pound. 

We  need  to  develop  concepts  that  are  adequate  to  today's  econ- 
omy and  society. 

The  challenges,  the  inherent  challenges  are  great.  The  ability  of 
statistical  agencies  to  respond  has  been  hampered,  not  only  by  in- 
adequate budgets,  but  by  a  complex  set  of  bureaucratic  stumbling 
blocks,  and  above  all,  a  lack  of  central  coordination  and  of  priority 
attention  at  the  top  levels  of  Government. 

The  bureaucratic  stumbling  blocks  include  personnel  ceilings  and 
regulations  pertaining  to  hiring  and  procurement.  But  most  par- 
ticularly, I  would  like  to  highlight  the  information  collection  budg- 
et, because  that  is  an  issue  in  the  

Mr.  Kleczka.  And  do  include  Gramm-Rudman  into  that,  too. 

Ms.  Slater.  Oh,  yes,  I  certainly  would.  I  could  hold  forth  at  more 
length  than  you  would  care  to  hear  on  that. 

But  the  information  collection  budget  also  is  a  matter  which  has 
long  concerned  me.  It  concerned  me  when  I  was  in  the  Government 
and  had  to  prepare  one.  That  goes  back  before  the  Paperwork  Re- 
duction Act.  And  it  concerns  the  council  that  I  am  representing 
today. 

We  do  not  feel  that  the  information  collection  budget  is  a  useful 
activity.  The  reporting  burden  totals  reported  by  OMB,  based  on 
the  current  system,  are  not  meaningful.  They  mix  reporting  by  in- 
dividuals with  reporting  by  business.  They  mix  required  reporting 
such  as  tax  forms  with  voluntary  responses  to  statistical  queries. 

They  make  widely  spread  reporting  responsibilities  such  as  a  de- 
cennial census,  which  takes  each  household  a  few  minutes  once 
every  10  years,  with  complex  forms  that  businesses  must  fill  out 
frequently,  and  require  many  hours  to  fill  out. 

The  resulting  totals  from  this  adding  up  of  apples  and  oranges 
are  highly  misleading,  and  their  effect  is  mischievous.  Intentionally 
or  not,  the  total  seems  designed  to  document  progress  in  reducing 
the  paperwork  burden  imposed  by  the  Government  on  the  public. 

In  fact,  it  seems  doubtful  that  any  such  progress  exists.  I  very 
much  doubt  that  the  public  feels  10  or  15  or  25  percent  less  bur- 
dened with  paperwork  today  than  10  years  ago.  Therefore,  we  are 
very  pleased  to  see  that  the  proposed  legislation  we  are  discussing 
here  today  would  abolish  the  requirement  for  annual  percent  re- 
duction in  paperwork. 
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We  endorse  that  enthusiastically.  We  hope  that  it  would  be 
matched  by  abolition  of  the  information  collection  budget  and  all 
the  misplaced  bureaucratic  effort  that  goes  into  it. 

I  do  want  to  emphasize  that  we  think  reducing  paperwork  is  im- 
portant. We  do  think  it  is  deserving  of  more  successful  efforts  than 
we  have  seen  in  the  past  10  years.  Two  especially  fruitful  areas, 
it  seems  to  me,  would  be  further  efforts  to  simplify  tax  forms, 
which  are  the  most  onerous  burden  imposed  on  the  public  at  large; 
and  similar  efforts  to  simplify  Medicare  forms,  a  particularly  dif- 
ficult type  of  paperwork,  because  it  is  imposed  on  the  elderly. 

Turning  to  specifically  statistical  collections,  these  represent  only 
a  tiny  fraction  of  the  total  paperwork  Government  requires  of  indi- 
viduals. It  does  not  follow,  however,  that  we  should  be  cavalier  or 
unconcerned  about  statistical  reporting  burden,  but  we  should  take 
effective  action  to  contain  it. 

If  we  can  forget  the  window  dressing  of  the  information  collection 
budget,  attention  can  be  concentrated  on  efforts  such  as  better 
forms  design,  computer-assisted  interviewing,  and  increased  statis- 
tical use  of  administrative  records. 

That  is  information  that  is  collected  anyway  to  meet  program 
management  needs.  Every  time  we  can  draw  our  statistics  from  in- 
formation we  have  collected  anyway,  which  is  collected  on  tax 
forms  and  Medicare  forms  or  Social  Security  forms,  and  can  save 
going  out  with  another  survey,  we  have  reduced  paperwork  and  re- 
duced costs  to  the  Government. 

Furthermore,  steps  like  these  often  cannot  only  reduce  reporting 
burden,  but  can  result  in  better  data.  Progress  will  be  most  rapid 
if  there  is  close  coordination  among  agencies. 

Better  statistical  use  of  administration  of  records  requires  inter- 
agency cooperation,  because  the  agency  collecting  the  information 
usually  will  not  be  the  one  producing  the  statistics. 

It  is  the  IRS  collecting  the  information,  the  Census  Bureau  mak- 
ing use  of  it  for  statistical  purposes.  And  somebody  in  a  position 
of  authority,  and  we  think  this  almost  has  to  be  OMB,  has  to  rec- 
oncile the  interest  of  the  Census  Bureau  in  statistics  and  IRS  in 
getting  information  that  they  need  on  tax  forms. 

That  is  only  one  of  countless  examples  of  the  need  for  this  kind 
of  cooperation.  The  need  for  this  coordination  goes  well  beyond  co- 
operation among  statistical  agencies.  It  has  to  reach  out  to  the 
agencies  that  collect  administrative  records.  It  follows  that  our  de- 
centralized statistical  program  requires  strong  centralization  to 
make  it  work  well. 

Experience  of  the  past  15  years  has  demonstrated  a  need  for  a 
statistical  coordinating  mechanism  to  be  firmly  established  in  law. 
Now  that  authority  is  in  the  law,  it  is  in  the  Paperwork  Reduction 
Act  now,  and  it  can  be  traced  back  to  predecessor  laws  for  a  good 
many  years. 

However,  those  laws,  as  they  then  existed,  left  OMB  free  to  pro- 
gressively reduce  the  resources  and  the  effectiveness  of  its  statis- 
tical policy  office.  During  the  1970's,  the  President  was  free  to 
transfer  this  responsibility  away  from  OMB  to  the  Commerce  De- 
partment in  1977.  The  original  Paperwork  Reduction  Act  of  1980, 
transferred  statistical  policy  back  to  OMB,  but  it  placed  it  within 
the  Office  of  Information  and  Regulatory  Affairs  [OIRA]. 
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This  placement  was  unfortunate,  and  the  total  extinction  of  any 
identifiable  staff  by  an  administration  far  more  concerned  with  is- 
sues of  regulation  and  deregulation  was  only  narrowly  averted. 

The  position  of  chief  statistician  has  subsequently  been  estab- 
lished by  law.  But  staffing  of  this  function  remains  woefully  inad- 
equate and  OIRA  is  still  the  wrong  place  

Mr.  Kleczka.  If  you  could  conclude,  we  are  over  the  5-minute 
limit  at  this  point,  and  there  is  a  vote  on  in  the  House. 

Ms.  Slater.  I  would  like  to  mention  several  things  that  we  are 
enthusiastic  about  in  the  present  law. 

Mr.  Kleczka.  Present  law  or  bill? 

Ms.  Slater.  The  draft  legislation,  I  am  sorry.  I  have  already  ex- 
plained one,  which  is  the  abolition  of  the  percent  reductions  each 
year  in  paperwork,  that  requirement. 

Another  one  was  the  elevation  of  the  statistical  policy — no,  ex- 
cuse me.  Another  is  the  proposed  new  title  and  statement  of  pur- 
pose, which  restore  a  proper  balance  between  affirmative  concern 
for  the  provision  of  information  and  the  need  to  minimize  reporting 
burden. 

Another  provision  that  we  are  pleased  to  see  is  the  broader  defi- 
nition of  practical  utility,  which  makes  it  clear  that  information 
serves  the  general  public  as  well  as  more  specific  needs  of  Federal 
agencies. 

Also,  the  requirement  that  OMB  provide  for  the  increased  in- 
volvement of  the  statistical  policy  staff  in  budget  review  and  infor- 
mation collection  request  clearance  and  the  establishment  of  an 
independent  advisory  committee  on  statistical  policy.  All  those 
would  do  much  to  strengthen  the  statistics  policy  program,  we 
think. 

I  would  like  to  point  out  that  in  our  statement  that  COPAFS  is 
submitting,  we  also  recommend  that  the  statistical  policy  function 
be  removed  from  OIRA  and  placed  in  an  adequately  staffed  sepa- 
rate office  headed  by  a  professionally  qualified  chief  statistician  ap- 
pointed by  the  President  for  a  fixed  term  and  reporting  directly  to 
the  Director  of  OMB. 

We  think  this  would  be  important  in  elevating  this  function  and 
enabling  this  office  to  work  with  the  budget  side  of  OMB,  as  well 
as  with  the  management  side.  So  that  continues  a  principal  con- 
cern and  proposal  of  ours  which  we  would  hope  you  would  feel  able 
to  consider. 

We  have  been  very  grateful  for  the  opportunity  to  work  with  the 
staff  of  this  committee  and  discussing  our  concerns  with  them,  and 
we  hope  that  process  can  continue  as  we  go  along. 

Thank  you. 

[The  prepared  statement  of  Ms.  Slater  follows:! 
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Statement  of 

Courtenay  Slater 
Chairman,  Slater  Hall  Information  Products 
and 
Chair , 

Council  of  Professional  Associations  on  Federal  Statistics 

to  the 

Legislation  and  National  Security  Subcommittee 
Committee  on  Government  Operations 
U.S.  House  of  Representatives 

August  1,  1989 

I  appreciate  the  opportunity  to  appear  before  this 
Subcommittee  to  discuss  the  federal  statistical  program  and  how 
it  might  be  strengthened.  Ever  since  its  founding,  the  Council 
of  professional  Associations  on  Federal  Statistics  (COPAFS) ,  of 
which  I  am  the  current  Chair,  has  viewed  the  overall 
coordination,  management  and  funding  of  the  statistical  program 
as  its  central  concern.  with  your  permission,  I  would  like  to 
submit  for  the  record  a  statement  recently  adopted  by  COPAFS 
pertaining  to  the  pending  reauthorization  of  the  paperwork 
Reduction  Act  and  then  go  on  to  highlight  some  of  our  views. 

I  should  like  to  begin  by  saying  how  much  I  welcome  this 
Subcommittee's  concern  for  the  quality  of  the  statistical 
program.  We  are  grateful  for  the  opportunity  to  review  the 
discussion  draft  of  the  proposed  paperwork  Reduction  and 
Federal  information  Resources  Management  Act,  and  we  find  in  it 


620 


several  important  provisions  that  would  contribute  in  major 
ways  to  a  strengthened  statistical  program. 

Your  concern  for  a  strengthened  statistical  program  is 
shared,  I  believe,  in  the  Senate  and  in  the  Executuve  Branch. 
President  Bush  highlighted  the  need  for  improved  statistics  in 
his  first  budget  message.  OMB  now  has  in  place  a  Chief 
Statistician,  and  he  is  addressing  his  responsibilities  with 
skill  and  energy.  The  Chairman  of  the  Council  of  Economic 
Advisers  is  chairing  a  recently  established  Economic  policy 
Council  Working  Group  on  Economic  Statistics. 

in  short,  the  present  moment  may  present  the  best 
opportunity  in  some  years  to  achieve  significant  improvements 
in  the  coordinating  framework  for  the  federal  statistical 
program  and  to  eliminate  some  well-meant  but  unproductive  over- 
regulation  of  statistical  agency  management. 

I  should  like  first  to  describe  some  of  the  current 
problems  with  the  statistical  program  and  then  follow  that  with 
some  comments  on  the  proposed  legislation. 

The  task  of  providing  meaningful  and  adequately-complete 
quantitative  measures  of  our  changing  economy  and  society  is 
formidable.  Our  statistical  agencies  have  not  found  themselves 
able  to  keep  up.     This  is  not  because  our  statistical  programs 
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are  bad  or  our  statisticians  incompetent.  Quit  the  contrary. 
We  in  the  United  States  are  extraordinarily  fortunate  in  having 
capable,  dedicated  statistical  personnel  and  a  large  complement 
of  objective,  professionally-prepared  statistical  information. 
It  is  the  complex  and  ever-changing  nature  of  the  economy  and 
society  we  are  trying  to  measure  that  makes  it  so  hard  to 
provide  relevant  statistics. 

One  good  example  is  the  rapid  internationalization  of  the 
U.S.  economy.  The  dramatically  increased  volume  of  U.S. 
merchandise  imports  has  created  well-publicized  problems  for 
our  antiquated  system  of  import  documentation.  But  this  is 
only  the  tip  of  the  iceberg.  international  flows  of  services, 
investment  capital,  and  human  beings  have  increased  at  a 
dizzying  pace.  The  problems  of  measuring  merchandise  trade 
pale  when  compared  with  those  of  obtaining  reliable  estimates 
of  these  other  aspects  of  our  international  position. 

What  constitutes  foreign  ownership  of  U.S.  productive 
facilities? 

How  much  unrecorded  (and  often  illegal)  cash  flows  into  and  out 
of  the  United  States? 

How  many  foreign  workers  enter  and  leave?  More  important,  what 
role  do  they  play  in  our  economy?     Are  they  productive  workers 
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making  a  vital  contribution  to  an  otherwise  labor-short 
economy?  Are  they  an  alternative  to  further  movement  of  U.S. 
manufacturing  to  lower-wage  countries?  Or  are  they  just  taking 
jobs  away  from  U.S.  citizens  and  overburdening  social  welfare 
programs? 

The  policy  relevance  of  questions  such  as  these  is  obvious 
enough.  Not  only  the  data  but  the  statistical  concepts  needed 
to  provide  the  answers  often  are  sorely  lacking.  Lack  of 
reliable  official  information  leaves  the  door  open  to 
circulation  of  misinformation  from  non-government  sources. 
Policy  formulation  is  adversely  affected. 

Our  statistics  about  foreign  trade  and  finance  are  no 
worse  than  they  used  to  be  —  in  some  respects  they  are  better 
—  but  our  need  for  information  in  that  and  other  areas  has 
grown  enormously  more  important  and  more  complex. 

Additional  examples  abound.  It  is  well-known  that  we  have 
shifted  from  a  predominantly  goods-producing  to  a  service 
economy  and  that  our  statistics,  despite  some  valiant  efforts, 
have  not  fully  kept  pace.  But  this  statement  disguises  the 
complexity  of  the  problem. 

The  problem  starts  with  definitions  for  new  kinds  of 
business   activity.      What    is   a   good?      What    is    a  service? 
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Computer  software,  for  example,  is  classified  as  a  service  in 
the  Standard  industrial  Classification  (SIC)  code.  Yet  mass- 
produced  software  seems  to  me  to  fully  meet  the  traditional 
definition  of  a  good  —  it  can  be  stored,  transported,  and  so 
forth.  its  value  cannot,  however,  be  measured  by  the  pound. 
It  presents  different  statistical  measurement  problems  than, 
say,  a  ton  of  steel. 

The  businesses  growing  up  around  new  technology  are 
structured  differently  than  old-line  manufacturing  industries. 
They  often  start  out  small,  requiring  little  capital 
investment.  But,  if  successful,  they  can  quickly  blossom  into 
industry  leaders  (Apple,  Lotus,  Microsoft,  and  Compaq,  for 
example).  To  analyze  questions  of  entrepreneurial  behavior, 
industrial  structure  and  international  competitiveness  in  new 
high-technology  industries,  we  need  up-to-date  definitional 
categories  and  concepts  for  gathering  statistical  information. 

Other  examples  of  economic  changes  that  need  measurement 
and  understanding  include  the  increased  labor  force 
participation  of  women;  changes  in  communication  and 
transportation;  and  growth  of  the  underground  economy. 

The  inherent  challenges  of  keeping  statistical  pace  with 
economic  changes  are  great.  The  ability  of  statistical 
agencies   to   respond   has  been  hampered   not  only  by  inadeuqate 
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budgets  but  by  a  complex  set  of  bureaucratic  stumbling  blocks 
and  above  all  by  lack  of  central  coordination  and  of  priority 
attention  at  the  top  levels  of  government, 

The  director  of  a  statistical  agency  faces  not  only  a 
budget  ceiling  but  also  a  personnel  ceiling,  an  information 
Collection  Budget  ceiling,  and  a  mind-boggling  array  of 
regulations  pertaining  to  hiring,  procurement  and  virtually 
every  other  aspect  of  program  management.  These  regulations 
have  been  established  in  pursuit  of  important  public  policy 
goals.  Taken  altogether,  however,  they  impose  substantial 
inefficiencies  on  government  programs.  In  these  days  of  fiscal 
stringency,  we  need  to  stretch  the  taxpayers'  dollars  as  far  as 
they  will  go.  This  means  finding  ways  to  give  program  managers 
greater  flexibility  to  use  available  funds  in  the  most 
efficient  way. 

The  information  Collection  Budget  and  the  inefficiencies 
it  imposes  are  a  very  special  concern,  and  we  are  pleased  to 
see  it  addressed  in  your  draft  legislation.  The  reporting 
burden  totals  reported  by  OMB  based  on  the  present  system  are 
not  meaningful.  They  mix  reporting  by  individuals  with 
reporting   by  businesses;      required   reporting  such   as  tax 

forms  --  with  voluntary  responses  to  statistical  queries; 
widely-spread  reporting  such  as  the  decennial  census  —  which 
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takes  each  household  a  few  minutes  once  every  ten  years  — ■  with 
complex  forms  that  take  businesses  many  hours  to  fill  out. 

The  totals  resulting  from  this  adding  up  of  apples  and 
oranges  are  highly  misleading  and  their  effect  is  mischievous. 
Intentionally  or  not,  they  seem  designed  to  document  alleged 
progress  in  reducing  the  paperwork  burden  imposed  by  the 
government  on  the  public.  in  fact,  it  seems  doubtful  that  any 
such  progress  exists.  I  very  much  doubt  that  the  public  feels 
10  or  15  to  25  percent  less  burdened  with  paperwork  today  than 
ten  years  ago. 

Your  proposal  to  abolish  the  legislative  requirement  for 
annual  percent  reductions  in  paperwork  is  one  that  I  endorse 
enthusiastically.  I  hope  it  will  be  matched  by  Executive 
Branch  abolition  of  the  Information  Collection  Budget  and  all 
the  misplaced  bureaucratic  effort  that  goes  into  it. 

Reducing  the  paperwork  imposed  on  the  public  is  an 
important  objective,  deserving  of  more  meaningful  and  more 
successful  efforts  than  the  hollow  exercises  of  the  past  ten 
years.  Two  especially  fruitful  areas  would  be  further  efforts 
to  simplify  tax  forms  —  by  all  odds  the  most  onerous  public 
reporting  burden  —  and  similar  efforts  to  simplify  Medicare 
forms  —  a  particularly  difficult  type  of  paperwork  imposed  on 
the  elderly. 
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Statistical  collections  represent  only  a  tiny  fraction  of 
the  total  paperwork  the  government  requires  of  individuals.  If 
does  not  follow,  however,  that  we  should  be  cavalier  or 
unconcerned  about  statistical  reporting  burden.  We  should  take 
effective  action  to  contain  it.  If  we  can  forget  the  window- 
dressing  of  the  information  Collection  Budget,  attention  can  be 
concentrated  on  efforts  such  as  better  forms  design;  computer- 
assisted  interviewing;  and  increased  statistical  use  of 
"administrative  records",  that  is,  of  information  that  is 
collected  anyway  to  meet  program  management  needs. 

Steps  such  as  these  should  not  only  reduce  reporting 
burden  but  should  result  in  better  data.  Progress  will  be  most 
rapid  if  there  is  close  coordination  among  agencies.  Very 
particularly,  better  statistical  use  of  administrative  records 
requires  inter-agency  cooperation,  since  the  agency  collecting 
t  Ire  information  often  will  not  be  the  one  producing  tne 
statistics,  and,  indeed,  typically  will  not  be  a  statistical 
agency  at  ail.  The  need  for  coordination  thus  goes  well  beyond 
cooperation  among  the  statistical  agencies  themselves. 

It  follows  that  our  decentralized  statistical  program 
requires  a  strong  coordinating  mechanism  to  make  it  work  well. 
Even  if  we  had  a  central  statistical  agency  (which  I  do  not 
advocate) ,   there  would  be  important  needs  for  coordination  with 
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non-statistical  agencies  that  are  sources  of  administrative 
records . 

Experience  of  the  past  15  years  has  demonstrated  the  need 
for  the  statistical  coordinating  mechanism  to  be  firmly 
established  in  law.  The  author  i  ty  and  responsibility  for 
statistical  coordination  has  long  been  so  established.  But  the 
then-existing  laws  left  OMB  free  to  progressively  reduce  the 
resources  and  effectiveness  of  its  statistical  policy  office 
during  the  1970s  and  the  President  free  to  transfer  it  to  the 
Department  of  Commerce  in  1977. 

The  original  paperwork  Reduction  Act  of  1980  transferred 
statistical  policy  back  to  OMB,  placing  it  within  the  Office  of 
Information  and  Regulatory  Affairs  (OIRA)  .  The  placement  in 
OIRA  was  unfortunate,  and  total  extinction  of  any  identifiable 
statistical  policy  staff  by  an  Administration  far  more 
concerned  with  questions  of  regulation  and  deregulation  was 
only  narrowly  averted. 

The  position  of  Chief  Statistician  has  subsequently  been 
established  by  law,  but  staffing  of  this  function  remains 
woefully  inadequate,  and  OIRA  is  still  the  wrong  place  for  this 
function . 
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Legislation  that  renews  or  replaces  the  Paperwork 
Reduction  Act  should  maintain  the  statistical  policy  and 
coordination  authority  and  responsibility  contained  in  Section 
3504(d)  of  the. present  law.  Given  OMB" s  track  record  over  the 
past  decade,  the  mechanisms  for  carrying  out  this 
responsibility  should  be  explicitly  established  by  law. 

COPAFS  recommends  that  this  function  be  removed  from  OIRA 
and  placed  in  an  adequately-staffed  separate  office,  headed  by 
a  professionally  qualified  Chief  Statistician  appointed  by  the 
President  for  a  fixed  term  and  reporting  directly  to  the 
Director  of  OMB.  This  organizational  change  would  accomplish 
several  things: 

1.  It  would  elevate  the  statistical  policy  function 
in  seniority  and  visibility,  giving  it  the  authority 
needed  to  deal  effectively  with  agency  heads  and 
place  it  more  nearly  on  a  par  with  counterparts  in 
other  countries  with  whom  the  United  States  must 
cooperate  on  statistical  endeavors. 

2.  It  would  remove  statistical  policy  from  OIRA,  where  it 
is  not  only  subject  to  neglect  but  where  it  easily  becomes 
confused  in  the  public  perception  with  collection  of 
information  for  regulatory  purposes. 
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3.  It  would  facilitate  the  ability  of  the  statistical 
policy  staff  to  work  closely  not  only  with  forms  clearance 
staff  in  what  is  now  OIRA  but  also  with  budget  examiners 
elsewhere  in  OMB. 

The  organizational  arrangement  we  have  proposed  is  not,  of 
course,  the  only  one  that  might  work  well.  We  do,  however, 
think  it  offers  important  advantages,  and  we  commend  it  to  your 
consideration . 

The  discussion  draft  you  have  made  available  is  a  far- 
reaching  piece  of  legislation  of  fundmental  importance  for 
information  policy,  including  statistical  policy.  In  addition 
to  the  very-welcome  abolition  of  the  requirement  for  annual 
percentage  reductions  in  reporting  burden,  it  contains  other 
new  provisions  that  seem  to  me  to  be  highly  desirable. 
Important  among  these  are: 

—  the  proposed  new  title  and  statement  of  purpose,  which 
restore  a  proper  balance  between  affirmative  concern  for 
the  provision  of  information  and  the  need  to  minimize 
reporting  burden; 
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--  the  broader  definition  of  "practical  utility"  which 
makes  it  clear  that  information  serves  the  general  public 
good  as  well  as  the  more  specific  needs  of  federal 
agencies; 

the  requirement  that  OMB  provide  for  the  increased 
involvement  of  the  statistical  policy  staff  in  budget 
review  and  information  collection  request  clearance;  and 

—  the  establishment  of  an  independent  advisory  committee 
on  statistical  policy. 

As  with  any  major  legislative  inititative,  many  things  in 
the  present  discussion  draft  would  seem  to  us  to  merit  further 
discussion  and  refinement.  The  Council  of  Professional 
Associations  on  Federal  Statistics  is  grateful  for  the 
opportunities  it  has  had  to  discuss  our  concerns  with  committee 
staff,  and  we  look  forward  to  continuing  this  dialogue. 

Thank  you  for  the  opportunity  to  testify. 
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Mr.  Kleczka.  I  have  a  series  of  four  questions.  I  am  going  to  ask 
that  the  staff  submit  those  to  you  in  writing.  But  let  me  ask  one. 

The  statistical  reporting  agency  developing  information  for  the 
Congress  and  for  the  President,  information  we  need  to  make  man- 
agement decisions,  why  in  your  estimation  has  there  been  such  dis- 
interest in  this  information  at  OMB  over  the  last  8  years? 

Ms.  Slater.  I  have  been  puzzled  about  that,  because  OMB  used 
to  take  this  responsibility  very  seriously  20  years  ago,  and  there 
has  been  a  decline  in  interest.  I  think  part  of  it  has  been  they  have 
been  concentrating  on  other  matters,  particularly  regulation  and 
deregulation. 

They  have  been  under  pressure  to  reduce  the  overall  size  of  the 
budget  and  reduce  spending,  and  they  have  looked  around  for 
things  that  they  could  cut  back  on  or  sluff  off. 

Unfortunately,  they  have  made  decisions  to  cut  back  on  some  ac- 
tivities that  did  not  cost  them  very  much,  but  were  very,  very  im- 
portant, and  we  have  lost  a  lot  of  ground  in  the  quality  of  our  sta- 
tistical program. 

I  do  think,  as  I  indicated  earlier,  that  this  is  a  good  opportunity 
to  start  building  that  function  back  up  again  to  serve  the  public. 

Mr.  Kleczka.  The  main  witness  tomorrow  will  be  the  Adminis- 
trator of  OIRA,  Mr.  Jay  Plager.  I  am  sure  we  can  ask  that  question 
of  him  at  that  time. 

Ms.  Slater.  I  will  be  very  interested  in  his  answer. 

Mr.  Kleczka.  Let  me  thank  you,  Ms.  Slater,  for  your  testimony, 
and  also  for  appearing,  Ms.  Wallman. 

That  concludes  today's  hearing,  the  third  hearing  on  reexamina- 
tion of  the  appropriation  for  the  Office  of  Information  and  Regu- 
latory Affairs  and  its  implementation  of  the  PRA. 

The  fourth  and  final  hearing  will  be  held  tomorrow,  10  a.m., 
same  time,  same  place.  Again,  thank  you  all  for  attending  and  we 
look  forward  to  seeing  you  all  tomorrow.  Thank  you. 

[Whereupon,  at  12:15  p.m.,  the  subcommittee  adjourned,  to  re- 
convene at  10  a.m.,  Wednesday,  August  2,  1989.] 


REAUTHORIZATION  OF  THE  PAPERWORK  RE- 
DUCTION  ACT  AND  THE  OFFICE  OF  INFOR- 
MATION AND  REGULATORY  AFFAIRS 


WEDNESDAY,  AUGUST  2,  1989 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

of  the  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:20  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  John  Conyers,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  John  Conyers,  Jr.,  Albert  G. 
Bustamante,  Frank  Horton,  and  Peter  Smith. 

Also  present:  Representatives  Ted  Weiss  and  Mike  Synar. 

Full  committee  staff  present:  Julian  Epstein,  staff  director; 
Frank  Clemente,  senior  policy  advisor;  Ellen  Rayner,  chief  legisla- 
tive clerk;  Marilyn  Jarvis,  clerk;  Frank  Askin,  special  counsel;  Don- 
ald W.  Upson,  minority  staff  director;  Gregory  Kilgore  and  Mat- 
thew R.  Fletcher,  minority  professional  staff  members;  Jared  Bur- 
den, minority  counsel;  and  Jerry  Hutton,  GAO  detailee. 

Mr.  Conyers.  The  hearings  will  come  to  order.  Good  morning. 

Today,  we  hold  the  fourth  and  final  hearing  to  consider  reauthor- 
izing appropriations  for  OIRA  at  the  Office  of  Management  and 
Budget.  OIRA  is  charged  with  implementing  the  provisions  of  the 
Paperwork  Reduction  Act,  the  landmark  legislation  of  this  commit- 
tee that  was  led  to  passage  by  my  colleague,  Frank  Horton,  along 
with  the  former  chairman,  Jack  Brooks. 

I  think  I  can  speak  for  all  of  us  on  the  committee  in  acknowledg- 
ing what  an  important  piece  of  legislation  this  was  and  continues 
to  be.  It  was  first  and  foremost  designed  to  reduce  the  burden  of 
information  collection  placed  upon  the  public  by  Government  agen- 
cies. We  certainly  have  had  some  success  in  that  area,  but  not 
nearly  as  much  as  anyone  would  have  liked. 

Perhaps  as  important,  the  act  charged  OIRA  with  managing  Gov- 
ernment information  policy,  that  is,  overseeing  everything  from 
promoting  greater  information-sharing  among  agencies  to  ensuring 
the  widest  distribution  of  information  to  the  public. 

All  of  us  know  that  access  to  Government  information  is,  in  fact, 
the  lifeblood  of  the  democracy.  I  hope  to  make  changes  to  the  law 
that  will  ensure  the  widest  distribution  of  public  information  at  the 
lowest  cost  to  Government. 

All  told,  this  committee  has  heard  testimony  from  about  30  Mem- 
bers of  Congress,  industry  group  leaders,  and  public  interest  orga- 
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nization  heads  about  OIRA  and  its  enabling  legislation,  the  Paper- 
work Reduction  Act.  Some  have  praised  OIRA  for  its  achievements; 
others  have  been  critical  of  the  organization  for  its  intrusions.  No 
one  has  suggested  that  the  office  be  abolished.  Everyone  seems  to 
recognize  that  it  performs  some  critical  functions,  and  that  it 


Many  of  the  witnesses  have  made  good  suggestions  about  how  to 
improve  the  various  responsibilities  of  OIRA.  Perhaps  the  strongest 
criticisms  and  the  strongest  recommendations  have  been  concerned 
with  OIRA's  review  of  regulations  promulgated  by  Federal  agencies 
under  the  authority  granted  to  them  by  Congress. 

These  regulations,  ranging  from  a  ban  on  asbestos  to  require- 
ments for  tampon  package  labeling  to  mandating  that  industry 
meet  clean  air  standards,  are  essential  to  preserve  the  environ- 
ment, protect  the  public  health  and  ensure  worker  safety. 

I  have  a  prepared  draft  of  changes  to  the  Paperwork  Reduction 
Act  which  I  think  reflects  the  spirit  of  many  of  the  recommenda- 
tions we  have  heard  in  the  last  few  days,  and  we  shall  consider 
them  today. 

Although  we  hoped  to  have  the  Administrator  of  OIRA,  Mr. 
Plager,  before  the  committee  sooner,  this  is  our  first  chance  to  di- 
rectly hear  from  the  office  charged  with  implementing  the  impor- 
tant paperwork  reduction  law. 

So  we  welcome  you,  sir,  to  this  hearing.  We  know  that  your  back- 
ground is  extensive— Under  Secretary  of  the  Department  of  Health 
and  Human  Services,  Executive  Director  of  the  Task  Force  on  Reg- 
ulatory Relief  with  OMB.  Your  office  is  responsible  for  paperwork 
review  and  information  resources  management  programs  in  the 
Government,  as  well  as  oversight  of  the  Federal  regulatory  pro- 
gram. 

May  I  now  recognize  Mr.  Horton? 

Mr.  Horton.  Thank  you,  Mr.  Chairman. 

Today  we  have  the  opportunity  to  hear  from  those  who  admin- 
ister the  Paperwork  Reduction  Act  and  from  those  who  have  ad- 
ministered it  in  the  past,  critics  of  the  act,  and  from  those  who  con- 
sider the  act  critical  to  their  interaction  with  the  Federal  Govern- 
ment. 

We  have  heard  in  the  course  of  our  hearings  on  the  Paperwork 
Reduction  Act  from  those  who  believe  that  the  act  goes  too  far,  that 
it  concentrates  too  much  authority  in  OMB.  We  have  heard  from 
others  that  the  act  doesn't  go  far  enough,  too  many  regulatory  bur- 
dens filter  through  the  process. 

Somewhere  in  the  middle  lies  the  truth.  The  truth  just  may  be 
that  the  Office  of  Information  and  Regulatory  Affairs  [OIRA],  is  a 
solid  coordinating  arm  of  information  collection  requests,  whether 
these  are  simple  requests  or  requests  contained  in  a  rulemaking. 
This  is  what  exists  and  this  is  what  the  act  envisioned. 

For  this  reauthorization,  we  have  the  opportunity  to  reaffirm  the 
strengths  of  the  act  to  make  improvements  where  deficiencies  are 
identified. 

Mr.  Chairman,  you  addressed  dissemination  in  the  age  of  elec- 
tronic communication,  sound  procurement  policies  and  the  develop- 
ment of  sound  policies  for  the  compilation  of  worthwhile  statistical 
information.  This  reauthorization  hearing  has  the  opportunity  to 
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address  these  issues,  and  I  look  forward  to  working  with  you,  Mr. 
Chairman,  in  these  areas.  You  have  other  concerns,  as  I  do. 

I  hope  that  we  can  work  through  our  concerns  and  produce  a  bill 
that  enjoys  broad  support.  I  look  forward  to  the  testimony  we  will 
receive  today. 

I  especially  want  to  welcome  OIRA  Administrator  Jay  Plager.  He 
has  done  an  outstanding  job  at  OIRA,  although  I  understand  he 
may  be  moving  to  a  Federal  judgeship  in  the  very  near  future.  He 
was  nominated,  Mr.  Chairman,  because  of  his  ability  to  observe  sit- 
uations objectively  and  offer  wise  counsel,  and  I  am  sure  he  will 
make  an  outstanding  judge. 

I  know  we  will  receive  that  objective  and  wise  counsel  today,  and 
congratulations,  Mr.  Plager,  on  your  selection  to  a  judgeship,  and 
we  do  welcome  you  here  and  look  forward  to  your  testimony. 

Thank  you,  Mr.  Chairman. 

Mr.  Conyers.  You  may  begin,  your  Honor. 

STATEMENT  OF  S.  JAY  PLAGER,  ADMINISTRATOR,  OFFICE  OF 
INFORMATION  AND  REGULATORY  AFFAIRS,  ACCOMPANIED 
BY  JAMES  B.  MacRAE,  JR.,  DEPUTY  ADMINISTRATOR 

Mr.  Plager.  May  it  please  the  court  and  this  honorable  commit- 
tee. 

Mr.  Conyers.  We  are  going  to  incorporate  your  prepared  state- 
ment into  the  record,  ana  then  you  can  proceed  in  your  own  way. 
Mr.  Plager.  Thank  you,  Mr.  Chairman. 

I  genuinely  appreciate  the  opportunity  to  appear  before  you  and 
Mr.  Horton  and  the  committee  to  discuss  what  I  think  are  the  im- 
portant issues  concerning  the  reauthorization  of  the  Office  of  Infor- 
mation and  Regulatory  Affairs  [OIRA],  and  its  implementation  of 
the  Paperwork  Reduction  Act. 

I  appreciate  the  fact  that  I  was  scheduled,  I  think,  to  be  the  first 
witness  before  the  committee  on  the  original  schedule  that  Mr. 
Clemente  had  for  us. 

I  understood  the  reason  to  cancel  those  first  meetings,  and  I  am 
delighted  to  be  here  today.  Before  I  proceed,  I  would  like  to  intro- 
duce my  Deputy,  Mr.  James  MacRae,  and  I  have  several  other 
members  of  my  senior  staff  with  me  if  circumstances  are  such  that 
I  need  to  obtain  information  from  them. 

Mr.  Chairman,  I  have  prepared  a  written  statement,  and  I  appre- 
ciate your  receiving  it  for  the  record.  I  also  would  like  to  make  an 
oral  statement  to  you,  perhaps  one  that  is  a  little  longer  than  usual 
in  these  cases. 

But  I  believe  that  if  you  will  hear  me  out,  you  may  find  that  I 
will  address  some  of  the  key  concerns  that  have  been  raised  about 
OIRA  and  that  you  may  have  about  us. 

As  both  your  opening  comments  and  that  of  Mr.  Horton  indicate, 
you  must  be  puzzled  and  perhaps  a  little  confused  about  what  is 
the  real  Office  of  Information  and  Regulatory  Affairs,  and  what 
this  little  band  of  60  Federal  employees  is  really  up  to. 

You  have  heard  testimony  during  the  hearings  over  the  past 
week  or  so  from  serious  and  responsible  members  of  the  public  and 
professions,  extolling  our  virtues  and  unequivocally  supporting  the 
work  that  we  perform;  others  have  spoken  in  support  of  our  work, 
but  urge  that  we  do  more  in  this  or  that  area. 
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Still  others,  sincere  and  well-meaning,  have  painted  us  as  the 
devil  incarnate,  busily  at  work,  single-handedly  destroying  the 
carefully  crafted  statutes  of  Congress;  overcoming  the  missions  and 
frustrating  the  authority  of  Cabinet  officers  and  agency  staffs 
manned  by  hundreds,  if  not  thousands,  of  individuals  of  impeccable 
authority  and  competence. 

I  regret  to  say  that  you  have  heard  some  tales  about  us  that  sim- 
ply are  factually  incorrect — such  as  the  story  of  the  OIRA  desk  offi- 
cer who  made  a  secret  visit  to  a  tampon  factory  while  the  tampon 
labeling  rule  was  under  review,  and  as  a  consequence,  changed  his 
view  of  the  rule.  Despite  the  fact  that  the  individual  has  publicly 
denied  this  assertion,  the  story,  based  on  no  facts,  persists.  It  will 
probably  be  repeated  in  future  hearings  and  in  due  course  may 
well  become  part  of  the  mythology  of  OMB. 

I  suppose  that  once  people  have  decided  that  we  and  those  like 
us  are  somehow  bad  people,  no  facts  to  the  contrary  are  credible. 
Nonetheless,  I  can  with  confidence  tell  you  that  no  such  visit  took 
place. 

In  fact,  such  an  action  is  expressly  prohibited  by  OIRA  proce- 
dures. But  I  think  it  would  be  a  poor  use  of  my  time  and  yours, 
Mr.  Chairman,  if  I  simply  picked  my  way  through  this  forest  ana 
pointed  out  why  each  little  tree  is  really  not  quite  the  color  it  has 
been  painted. 

Instead,  I  want  to  first  step  back  a  bit  with  you  and  look  at  the 
whole  forest.  Let's  ask  the  big  question:  What  purpose  does  this  Of- 
fice really  serve,  and  does  the  public  really  get  its  money's  worth 
each  year? 

Second,  I  would  like  to  address  in  turn  several  fears  or  concerns, 
if  you  will,  that  runs  through  much  of  the  unfriendly  testimony. 
First,  is  the  fear  of  excessive  delay  and  the  view  that  OIRA  is  a 
black  hole  into  which  valuable  agency  proposals  go  and  from  which 
nothing  or  only  horrors  come  out.  Second  is  the  fear  that  we  are 
some  sort  of  a  secret  society  about  which  the  public  and  the  Con- 
gress can  learn  nothing,  manned  by  ignorant  clerks  accountable  to 
no  one.  And  third  is  the  fear  that  our  lodestar,  our  primary  pur- 
pose, is  to  serve  as  a  conduit  for  vested  interests,  particularly  the 
interests  the  agencies  are  responsible  for  regulating,  giving  them 
backdoor  preferential  treatment. 

These  are  real  fears,  Mr.  Chairman,  expressed  by  sincere  people. 
I  do  not  belittle  them.  If  today,  in  1989,  their  fears  are  true,  even 
in  any  substantial  degree,  we  have  a  real  problem,  one  that  we  and 
this  committee  must  together  address. 

Before  addressing  this  problem,  however,  we  must  together  de- 
termine how  legitimate  these  fears  really  are.  But  first,  let's  turn 
to  the  basic  question  of  what  public  purpose  does  OIRA  serve?  For, 
if  it  serves  none,  it  would  be  a  misuse  of  public  funds  to  fund  it. 

Our  role  is  to  constantly  ask  the  question,  how  well  is  the  little 
guy  being  served  by  our  Government?  The  woman  who  fills  out  this 
or  that  application  form?  The  man  who  pays  the  added  cost  in  a 
product  he  buys  with  some  newly,  federally  mandated  design  re- 
quirement? The  family  that  bears  the  cost  of  being  denied,  often 
without  even  knowing  it,  an  alternative  product  kept  from  the  mar- 
ket by  a  Government  regulation?  And  what  about  the  small  busi- 
nessman, Mr.  Chairman,  whose  business  has  nothing  directly  to  do 
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with  the  Federal  Government,  who  must  make  yet  another  report 
to  some  Federal  agency?  Not  to  mention  the  almost  insurmountable 
problem  of  the  enterprising  individual  who  would  like  to  compete 
for  a  little  bit  of  the  Government's  business,  but  who  discovers 
what  it  is  like  to  try  to  contract  with  the  Government?  Where  in 
the  Government  is  tne  one  mind,  the  one  small  group,  if  you  will, 
whose  responsibility  it  is  to  look  across  the  spectrum  of  the  entire 
Federal  Government  to  ask  those  hard  questions? 

Under  the  Constitution,  that  one  mind  is  that  of  the  President. 
That  one  small  group  is  the  staff  in  his  Executive  Office  to  which 
that  duty  is  delegated.  In  the  area  of  paperwork  and  information 
management,  the  Congress  has,  in  the  Paperwork  Reduction  Act  of 
1980,  specifically  assigned  these  responsibilities  to  the  Office  of  In- 
formation and  Regulatory  Affairs. 

In  the  area  of  regulatory  review,  the  President,  by  Executive 
order,  has  also  added  comparable  responsibilities  to  our  Office.  In 
truth,  it  is  an  almost  impossible  job.  There  is  no  way  to  make  a 
system  as  complex  as  our  Government's  wholly  rational.  There  is 
no  way  to  totally  avoid  information  duplication  and  inconsistent  re- 
quirements, and  we  cannot  always  guarantee  that  our  Govern- 
ment's interventions  into  the  marketplace  and  into  people's  lives 
will,  in  the  long  run,  produce  net  benefits  to  society.  But  it  is  an 
effort  that  must  be  made,  and  it  is  one  that,  in  my  relatively  brief 
experience,  has  had  some  successes. 

Let  me  briefly  highlight  one  or  two  that  I  believe  will  help  make 
my  point.  I  came  to  this  job  after  an  earlier  position  in  a  major 
agency.  My  job  in  the  Secretary's  Office  at  Health  and  Human 
Services,  among  other  things,  included  responsibility  for  pushing 
our  agency's  regulations  through  the  hurdles  at  OMB. 

I  took  that  job  seriously.  I  have  spent  most  of  my  life  as  an  envi- 
ronmental lawyer — teaching   the    subject,    representing  citizen 

f*oups  and  helping  State  and  local  governments  write  regulations, 
knew  of  OMB's  reputation,  and  I  was  not  going  to  let  OMB  bully 
me. 

I  found  what  I  thought  to  be  a  classic  example.  FDA  had  pro- 
posed an  extensive  codification  of  its  rules  concerning  review  and 
approval  of  investigational  new  drugs.  Their  draft  proposal  already 
approved  by  the  Secretary,  had  languished  at  OMB  for  over  a  year, 
while  the  OMB  and  FDA  staff  argued  over  its  language  section  by 
section. 

I  took  the  Commissioner  of  FDA  with  me  to  see  OIRA  Adminis- 
trator Wendy  Gramm,  and  I  told  her  I  wanted  a  decision  made  and 
made  now.  As  I  got  into  it,  however,  what  I  learned  was  that  the 
FDA  proposal  retained  the  existing  review  process,  and  related  ex- 
tensive paperwork  requirements  which,  by  FDA's  own  data,  took 
an  average  of  8  to  10  years  to  complete  before  a  new  drug  could 
be  released  for  public  use. 

OIRA,  on  the  other  hand,  was  arguing  that  there  were  changed 
societal  needs — changed,  among  other  things,  by  the  AIDS  crisis. 
And  OIRA  argued  that  some  accommodation  had  to  be  made  for 
people  with  medically  life-threatening  illnesses,  in  order  to  give 
them  quicker  access  to  promising  new  therapies. 

Interestingly  enough,  while  the  agency  doctors  and  scientists 
who  did  the  reviews  were  very  resistant  to  such  change,  the  Com- 
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missioner  was  much  more  sympathetic  to  the  problem,  but  he  need- 
ed support. 

The  resistance  of  the  doctors  and  scientists  against  expediting 
approvals  for  drugs,  even  limited,  is  fully  understandable.  There 
are  risks.  But  if  the  patient  is  already  facing  a  life-threatening  ill- 
ness like  AIDS,  the  risk  pales  in  comparison  to  the  need. 

This  OIRA/FDA  dispute  took  another  year  or  so,  and  by  that 
time,  I  had  changed  jobs.  But  eventually  a  new  rule  was  drafted 
by  FDA  and  approved  by  the  Secretary.  Review  at  OMB  was  con- 
cluded, and  today  we  have  new  life-saving  drugs  coming  into  the 
hands  of  the  doctors  and  patients  who  need  them  in  substantially 
less  than  half  the  time  it  used  to  take. 

I  must  admit,  I  was  rather  chastened  by  that  experience  and 
came  to  question  some  of  my  cherished  beliefs  about  good  guys  and 
bad  guys.  What  I  came  to  understand  was  that  both  the  agency 
and  OIRA  were  doing  important  jobs  and  that  each  served  a  dif- 
ferent but  important  purpose. 

There  are  other  examples  with  which  I  am  personally  familiar. 
Many  times,  we  have  to  coordinate  between  agencies  to  make  sure 
their  regulations  do  not  collide. 

Right  now,  EPA  is  developing  a  rule  to  protect  people  who  live 
near  uranium  mines  by  requiring  the  reduction  of  radon  emissions 
from  the  mines.  At  the  same  time,  the  Mine  Safety  and  Health  Ad- 
ministration is  developing  a  rule  to  protect  miners  by  requiring  in- 
creased venting  of  radon  emissions  from  these  same  mines. 

The  agencies  are  proceeding  in  a  perfectly  rational  way,  within 
their  narrow  perspectives,  arriving  at  exactly  opposite  results.  We 
see  our  job  as  ensuring  that,  before  these  agencies  proceed  further, 
the  tradeoffs  and  options  are  fully  explored,  and  the  regulatory  so- 
lutions take  into  account  the  best  interests  of  all  of  the  affected 
parties. 

There  are  other  examples  I  have,  but  in  order  to  reduce  my  time, 
I  will  move  on  now  to  a  discussion  of  the  several  fears  I  identified 
at  the  beginning. 

First,  OIRA  is  viewed  by  some  as  a  black  hole  into  which  regu- 
latory proposals  sink  and  never  emerge,  or  are  delayed  until  they 
are  changed  to  suit  the  whims  of  OMB.  To  the  extent  there  is  any 
truth  to  that  allegation,  it  should  be  a  serious  concern  to  all  of  us. 

Not  long  after  I  became  Administrator  of  OIRA,  I  learned  that 
there  were  124  regulations  that  had  been  at  OMB  for  more  than 
30  days.  While  there  were  explanations  for  this  in  individual  cases, 
I  found  that  this  was,  as  an  overall  statistic,  unacceptable.  It  has 
taken  longer  than  I  wanted,  but  we  have  concluded  review  now  for 
all  but  3  of  the  124,  representing  over  98  percent  of  that  original 
group. 

Furthermore,  we  have  reduced  our  over-3 0-day  backlog  from  124 
to  75,  and  it  is  my  intention  to  continue  to  reduce  that  number 
sharply.  The  average  time  currently  for  acting  on  information  col- 
lection requests  is  62  days,  and  for  regulatory  review  is  31  days. 

Considering  that  we  process  3,500  information  requests  and 
2,300  regulatory  proposals  each  year,  and  that  each  has  to  be  read, 
analyzed,  discussed  and  acted  upon — that  is  not  bad.  Said  another 
way,  the  median  review  time  for  regulations  is  only  12  days,  that 
is,  we  complete  our  work  on  half  the  draft  rules  we  see  in  12  or 
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fewer  days,  and  over  70  percent  of  these  rules  we  review  are 
cleared  with  no  change  needed. 

I  am  the  first  to  admit  that  averages  do  not  tell  the  whole  story. 
As  my  description  of  the  drug  review  experience  indicated,  a  few 
rules  end  up  taking  considerably  longer  than  the  average. 

Perhaps  the  most  important  point  to  be  made  is  that  I  have,  with 
the  full  support  and  under  the  explicit  direction  of  Director 
Darman,  established  a  firm  policy  that  OIRA  will  not  use  delay  as 
a  weapon.  We  will  conclude  our  reviews  as  quickly  as  we  are  able, 
and  announce  our  decisions  promptly. 

If  this  is  so,  why  should  any  rule  take  more  than  the  average  re- 
view time?  To  understand  that,  you  must  understand  that  the  proc- 
ess is  an  iterative  one.  We  ask  the  rule's  sponsoring  agency  to  ex- 
plain or  justify  a  feature  of  the  proposal.  The  agency  takes  what- 
ever time  it  needs  or  wants  to  respond. 

The  more  complex  the  issue  or  the  more  difficult  it  finds  it  is  to 
justify,  the  longer  it  may  take.  Even  the  Congress  has  been  unable, 
through  setting  statutory  deadlines,  to  have  some  agencies  speed 
up  their  processes,  and  that  is  not  simply  agency  sloth;  it  reflects 
the  complexity  and  difficulty  of  the  work. 

I  do  not  and  will  not  defend  excessive  delays  by  either  OIRA  or 
the  agencies.  We  have  to  strive  to  continuously  improve  our  per- 
formance. We  welcome  your  suggestions  for  doing  so. 

A  second  expressed  fear  is  that  OIRA  is  a  secret  society  about 
which  the  public  and  the  Congress  can  learn  nothing,  manned  by 
something  called  desk  officers,  who  are  ultimately  accountable  to 
no  one. 

If  there  was  ever  truth  to  this  assertion,  and  I  think  there  is  not, 
it  is  hardly  true  now.  In  1986,  we  publicly  and  formally  established 
procedures  through  which  all  initial  submissions  by  agencies  are 
placed  in  our  official  docket  files,  along  with  the  final  documents 
that  result  from  OIRA  review.  After  a  rule  is  published,  those  dock- 
et files  are  open  every  business  day  to  the  public,  so  that  anyone 
who  wants  to  can  compare  and  see  exactly  what  changes  occurred 
in  the  process.  In  addition,  all  official  actions  returning  a  rule  for 
further  consideration  or  suspending  review  written  by  me  or  on  my 
behalf  to  an  agency  are  made  part  of  that  public  record. 

Furthermore,  this  committee  and  your  counterpart  Senate  com- 
mittee, as  well  as  a  number  of  other  congressional  committees,  hold 
oversight  hearings,  at  which  our  Office  testifies.  In  the  past  year, 
I  personally  have  testified  six  times  before  committees  of  the  Con- 
gress regarding  the  work  of  this  Office,  covering  subjects  from  met- 
ropolitan statistical  areas  to  computer  security  to  regulatory  over- 
sight. 

Since  1986,  any  new  Administrator  of  OIRA  must  come  before 
the  Senate  for  full  confirmation  hearing.  I  was  the  first  Adminis- 
trator to  fall  under  the  new  rule.  I  can  assure  you  the  Senate  com- 
mittee was  thorough  and  particular  about  what  my  Office  had  done 
before,  and  what  we  planned  to  do  in  the  future. 

We  believe  that  today  OIRA  operates  in  an  open  and  accountable 
manner,  consistent  with  its  mission.  If,  however,  more  needs  to  be 
done  to  assure  the  Congress  and  the  public  about  what  we  do,  and 
it  can  be  done  consistent  with  preserving  the  President's  ability  to 
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carry  out  his  oversight  and  management  responsibilities,  we  are 
again  open  to  suggestion. 

One  final  point  on  this  subject,  and  that  relates  to  the  desk  offi- 
cers. The  entire  professional  staff  of  OIRA,  with  the  sole  exception 
of  myself  and  an  occasional  intern  are  career  officers.  As  a  group, 
they  have  no  particular  political  or  ideological  viewpoint.  They  are 
white;  they  are  black;  they  are  men;  they  are  women.  They  are 
picked  not  because  of  some  special  technical  expertise,  but  because 
of  their  general  expertise  as  reviewers  and  analysts. 

At  no  time,  and  I  repeat,  at  no  time  can  they  overrule  or  dictate 
to  an  agency  head  a  final  decision  on  anything;  any  initial  position 
they  take  in  the  performance  of  their  work  can  be  immediately  ap- 
pealed, and  frequently  is,  by  the  policy-level  official  in  the  agency 
directly  to  me. 

And  any  agency  head  can  go  over  my  head  by  picking  up  the 
phone  and  calling  Director  Darman,  and  over  him  by  establishing 
direct  access  to  the  White  House  and  the  President  himself.  To 
some  extent,  the  problem,  Mr.  Chairman,  is  that  at  least  in  some 
cases  agency  staff  do  not  want  to  take  the  case  to  their  own  agency 
supervisors,  the  appointed  officials  responsible  to  this  Congress — 
perhaps  for  fear  they  will  not  get  support.  That,  Mr.  Chairman,  is 
a  problem  in  agency  management,  not  in  the  review  processes  of 
the  President. 

Finally,  there  is  the  fear  that  we  uniquely  represent  big  business 
interests  and  provide  backdoor  access  for  the  big  hitters,  and  dare 
I  say  it,  big  Republican  contributors.  The  notion  that  Presidential 
review  of  agency  rulemaking  and  information  collection  require- 
ments is  a  new,  and  therefore  Republican,  idea  is  uninformed. 

As  the  recent  GAO  factsheet  report  to  this  committee  indicates, 
the  idea  of  regulatory  review  goes  back  at  least  20  years,  and 
President  Carter  was  one  of  its  strongest  advocates.  And  the  Paper- 
work Reduction  Act  was  a  bipartisan  effort  spearheaded  by  leading 
Democrats,  such  as  Chairman  Brooks  and  Senator  Chiles,  as  well 
as  leading  Republicans  such  as  your  own  Congressman  Horton. 

The  question  is,  can  the  OIRA  process  today  serve  as  a  hidden 
conduit  for  special  interests,  whether  that  is  Public  Citizen,  or  the 
American  Library  Association,  or  Monsanto  Chemical,  to  get  a  rule 
changed  when  they  were  unsuccessful  at  the  agency  level? 

The  answer  is  unequivocally  no.  For  one  thing,  as  I  have  pre- 
viously described,  the  process  is  open  and  the  record  is  public.  For 
another,  since  1986,  OIRA  has  included  in  its  publicly  and  formally 
adopted  procedures  a  set  of  steps  under  which  any  agency  can  elect 
to  operate. 

Five  of  the  largest  have  done  so.  These  steps  preclude  private 
meetings  between  OIRA  officials  and  staff,  with  my  express  ap- 
proval and  anyone  outside  of  the  Government  concerning  a  rule 
under  review.  And  for  that  matter,  I  personally  discourage  such 
meetings. 

If  any  such  meetings  occur,  the  agency  is  invited  to  attend,  and 
the  fact  of  the  meeting  becomes  a  part  of  the  public  record.  I  am 
currently  discussing  with  the  Director  extending  that  procedure  to 
all  agencies,  including  those  that  have  not  yet  requested  it. 

The  Administrative  Conference  of  the  United  States  recently 
adopted  a  series  of  recommended  guidelines  for  Presidential  review 
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of  agency  rulemaking  which  essentially  reflect  the  same  policies 
and  procedures  now  in  effect  at  OIRA. 

To  the  extent  there  are  still  those  who  believe  that  OIRA  can  or 
does  provide  a  backdoor  for  skullduggery,  they  are  simply  mis- 
informed. None  of  this  will  mean  that  OIRA  will  be  any  more  loved 
tomorrow  than  it  was  yesterday.  Special  interests  either  on  the  left 
or  the  right  will  disagree  from  time  to  time  with  specific  outcomes 
in  which  the  OIRA  review  has  played  a  part. 

I  respectfully  suggest  to  you,  sir,  that  the  question  before  the 
committee  is  not  whether  there  is  universal  agreement  with  the 
product  of  the  review  process — there  is  not  and  never  will  be — or 
even  whether  in  past  years  there  were  cases  which  under  our  cur- 
rent procedures  could  not  happen  today. 

The  question,  I  submit,  is  whether  OIRA  and  its  implementation 
of  the  Paperwork  Reduction  Act  as  part  of  its  responsibilities  in  the 
Executive  Office  of  the  President  serve  a  useful  and  important 
function  to  the  citizens  of  the  country,  a  function  not  adequately 
performed  elsewhere  in  the  Government,  and  whether  today  we 
have  in  place  the  procedures  and  policies  needed  to  make  the  Office 
serve  as  an  honest  broker  among  competing  legitimate  claims  in 
the  setting  of  administrative  policy. 

I  believe  that  the  record  shows  that  the  answer  is  clearly  "yes." 
Answering  "yes"  does  not  mean  that  improvements  may  not  be  de- 
sirable or  that  our  role  could  not  be  strengthened.  We  are  ready 
and  willing  to  work  with  this  committee  and  its  counterpart  in  the 
Senate  to  improve  our  stated  procedures,  or  to  help  craft  mutually 
agreeable  legislation  if  additional  legislative  authorities  are 
thought  needed. 

My  remarks  have  focused  exclusively  on  the  paperwork  and  regu- 
latory review  responsibilities  of  OIRA,  because  those  are  the  areas 
which  seem  to  be  the  most  misunderstood  and  controversial.  I  do 
not  want  to  be  understood  as  less  concerned  about  the  other  central 
responsibilities  of  this  office.  My  written  statement  discusses  in  de- 
tail the  equally  important  duties  we  have  in  the  areas  of  statistical 
policy  and  coordination  of  information  technology,  and  management 
of  information  policy.  I  hope  that  statement  will  be  carefully  con- 
sidered by  this  committee. 

Mr.  Chairman,  I  have  gone  on  at  some  length,  but  I  thought  it 
important  that  I  address  directly  the  key  issues  before  you.  I  am 
prepared  to  remain  as  long  as  you  like  to  respond  to  any  questions 
you  or  other  members  of  the  committee  may  have.  Thank  you,  sir. 

[The  prepared  statement  of  Mr.  Plager  follows:] 
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STATEMENT  OF  S.  JAY  P LAGER 
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OFFICE  OF  INFORMATION  AND  REGULATORY  AFFAIRS 
OFFICE  OF  MANAGEMENT  AND  BUDGET 
BEFORE  THE  HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 
ON  REAUTHORIZATION  OF  APPROPRIATIONS 
FOR  THE  PAPERWORK  REDUCTION  ACT 
AUGUST  2,  1989 


Mr.  Chairman,   it  is  a  pleasure  to  appear  before  you  today  to 
discuss  the  reauthorization  of  appropriations  for  the  Office  of 
Information  and  Regulatory  Affairs  and  its  implementation  of  the 
Paperwork  Reduction  Act.     The  Office  of  Management  and  Budget 
(OMB)  believes  the  Paperwork  Reduction  Act  provides  a  valuable 
framework  for  managing  the  Federal  Government's  collection,  use 
and  dissemination  of  information,  and  the  associated  information 
technology.     As  the  Administrator  of  the  Office  of  Information 
and  Regulatory  Affairs  (OIRA) ,  which  the  Act  created,   I  look 
forward  to  assisting  you  in  reviewing  our  role  in  the  Act's 
implementation . 

The  Act  has  a  central  place  in  the  process  of  coordinated 
Presidential  oversight  of  the  paperwork  and  regulations  that 
Federal  agencies  use  to  implement  their  legislative  mandates. 
This  framework  has  evolved  over  the  past  nine  years  into  a 
coherent  structure  for  reviewing  agency  actions  and  facilitating 
interagency  coordination.     OIRA,  as  the  steward  of  this  oversight 
process,  works  with  agencies  to  maximize  the  benefit  of  Federal 
paperwork  and  regulations  and  to  make  the  burdens  more 
manageable.     While  by  no  means  is  this  a  job  now  "done,"  a  degree 
of  rationality  has  been  brought  to  the  government's  maze  of 
paperwork  and  regulatory  requirements.     A  systematic  effort  to 
balance  the  benefits  and  costs  of  Federal  intervention  has 
allowed  for  a  reduction  or  a  moderation  of  the  time  spent  filling 
out  forms  and  the  costs  involved  with  complying  with  regulations. 


The  majority  of  OIRA's  resources  are  devoted  to  the  Act's 
specific  mandates:     Reducing  Federal  paperwork;  ensuring 
collections  of  information  are  useful  and  cost-effective; 
coordinating  statistical  policy;  overseeing  effective  acquisition 
and  use  of  information  technology;  and  guaranteeing  compliance 
with  statutory  confidentiality  requirements.    The  Act  established 
new  management  processes  and  accountability  structures  for 
achieving  these  objectives  in  OMB  and  the  Executive  branch 


Overview 


-1- 


643 


agencies.     These  processes  and  structures,  which  include  visible 
and  accountable  officials  responsible  for  information  resources 
management,  has  enabled  agencies  to  manage  better  their 
information  resources.     It  also  has  enabled  Congress  to  pinpoint 
responsibility  for  information  resources  management  activities. 

Thomas  Jefferson  two  centuries  ago  called  information  "the 
currency  of  democracy,"  a  statement  that  is  even  more  relevant 
today.     Information  technology,   in  today's  Information  Age,  is 
changing  fundamentally  the  way  the  Federal  Government  collects, 
uses,  and  disseminates  information.     Public  participation  in  the 
management  of  government  information  resources  grows  more 
critical  as  the  role  of  information  technology  gains  importance. 
The  Act  was  visionary  in  recognizing  information  as  a  resource. 
We  believe  it  has  shown  its  value  in  improving  the  way  the 
government  manages  that  resource. 

The  Act  has  enabled  us  to  undertake  a  number  of  important 
initiatives.     We  have  developed  and  maintained  a  comprehensive 
set  of  information  resources  management  policies.     Our  recent 
proposals  to  amend  these  policies  generated  a  large  amount  of 
public  response  (and  some  controversy) .     We  recently  published  a 
notice  withdrawing  our  earlier  proposals,  and  responding  to  the 
many  constructive  suggestions  we  received.     There  can  be  little 
doubt  that  the  process  of  regularly  consulting  the  public  about 
improving  these  policies  has  helped  reshape  our  thinking  in  the 
proposals. 

We  also  have  instituted  new  procedures  to  alert  the  public 
to  the  opportunities  for  participation  in  paperwork  reduction. 
We  have  revised  the  Standard  Industrial  Classification  code,  and 
we  are  undertaking  jointly  with  the  agencies  and  the  Council  of 
Economic  Advisors  a  major  initiative  to  improve  the  quality  of 
Federal  economic  statistics.     We  have  provided  guidance  to  the 
agencies  to  ensure  the  protection  of  privacy  in  records  generated 
by  long  distance  telephone  calls.     We  soon  will  provide  guidance 
on  the  matching  of  computer  databases.     We  have  issued  guidance 
to  strengthen  computer  security  planning  in  the  agencies  and  are 
working  to  help  review  those  plans.     We  have  reviewed  key  Federal 
information  systems,  such  as  the  air  traffic  control  system  and 
FTS  2000,  to  ensure  their  success  and  cost-effectiveness.  Our 
experience  in  these  reviews  has  led  us  to  ask  the  public  for  its 
views  on  the  establishment  of  a  center  for  information  technology 
management.     This  organization  would  provide  objective  advice  to 
senior  agency  officials  attempting  to  manage  large  information 
systems. 

The  process  of  Presidential  regulatory  oversight,  conducted 
pursuant  to  the  governing  Executive  orders,   is  one  that  goes 
hand-in-hand  with  OIRA's  activities  in  implementing  the  Paperwork 
Reduction  Act.     As  a  practical  matter,  paperwork  requirements 
cannot  be  separated  efficiently  from  the  regulations  in  which 
those  requirements  are  typically  embedded.  Presidential 
regulatory  review,  like  paperwork  review,   is  intended  to  ensure 
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that  Executive  branch  agencies  and  departments  act  in  a  manner 
that  is  rational,  responsive  to  the  other  parts  of  the 
government,  and  consistent  with  law.     President  Bush  has  charged 
OIRA  with  continuing  the  regulatory  review  process  along  with 
OIRA's  statutory  responsibilities  under  the  Paperwork  Reduction 
Act.     OIRA  in  this  capacity  monitors  and  oversees  an  enormous 
Federal  regulatory  structure  —  a  regulatory  structure  that 
imposes  costs  on  the  American  economy  estimated  to  exceed  $100 
billion  a  year.     Over  the  past  nine  years  OIRA  has  participated 
in  a  government-wide  effort  designed  to  improve  effectiveness  of 
our  regulatory  apparatus  where  regulation  is  needed,  while 
lowering  costs  and  burdens  on  the  American  public. 

The  need  for  a  coordinated  regulatory  review  role  remains  as 
important  for  the  next  decade  as  it  has  been  during  the  past  one. 
Many  pressing  issues  are  demanding  governmental  action.     Many  of 
these  will  eventually  require  new  regulations.     Old  regulations 
continue  to  reach  obsolescence,  requiring  their  removal  or 
reform.  OIRA,  as  the  designated  agent  of  the  President,  will 
continue  to  work  with  agencies  in  the  neverending  process  of 
regulatory  improvement  and  reform. 

We  at  OIRA  are  not  unaware  of  or  indifferent  to  the  concerns 
about  how  OIRA  conducts  its  activities,  expressed  in  various 
quarters  including  some  in  the  Congress.     I  am  prepared  to 
address  these  concerns,  and  to  indicate  the  ways  we  are 
responding  to  those  that  raise  legitimate  need  for  improvement  or 
change  in  our  process.     For  the  balance  of  this  written  statement 
I  will  for  the  record  elaborate  on  some  of  our  major  activities 
and  describe  some  of  our  future  plans  for  carrying  out  our 
responsibilities  under  the  Act. 

General  Information  Policy 

The  Paperwork  Reduction  Act  requires  the  0MB  Director  to 
develop  and  implement  uniform  and  consistent  information 
resources  management  policies.     A  major  step  in  discharging  this 
function  was  the  issuance  in  December  1985  of  0MB  Circular  No.  A- 
13  0,  Management  of  Federal  Information  Resources.     The  Circular 
set  basic  guidelines  for  Federal  agencies  in  collecting, 
processing,  and  disseminating  information,  and  for  managing 
Federal  information  systems  and  technology.     The  Circular  also 
revised  existing  directives  on  privacy,  computer  security,  and 
cost  accounting  for  Federal  computer  and  telecommunications 
facilities.     Congress,   in  amending  the  Act  in  1986,  recognized 
that  0MB  should  continue  the  Circular  in  some  form,  mandating  0MB 
to  "maintain  a  comprehensive  set  of  information  resources 
management  policies."   (44  U.S.C.   3505(5)).     The  Circular  has 
given  agencies  direction  in  planning  and  carrying  out  information 
activities  more  carefully,  and  has  allowed  them  to  measure  their 
programs  against  a  comprehensive  policy  yardstick. 

0MB  has  worked  with  the  National  Archives  and  Records 
Administration  and  the  General  Services  Administration  to  improve 
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records  management  in  the  Federal  Government.     OMB  also  has 
sought  in  other  ways  to  develop  new  guidance  to  keep  pace  with 
rapid  changes  in  information  technology.     We  issued  in  1987  a 
proposed  policy  on  electronic  collection  of  information. 

OMB  from  the  outset  has  attempted  to  develop  information 
resources  management  policy  in  an  open  and  participative  manner. 
We  have  sought  public  comment  at  each  step  of  policy  formulation, 
holding  informal  meetings  with  interested  parties  and  showing  our 
willingness  to  listen.     We  published  in  January  1989  an  advance 
notice  of  proposed  policy  on  electronic  collection  of 
information.  We  published  last  month  in  the  Federal  Register  a 
summary  of  comments  received  from  the  January  1989  notice,  our 
initial  reaction  to  the  comments,  and  a  statement  of  our 
willingness  to  reconsider  and  revise  not  only  the  January  1989 
notice  as  well  as  existing  Circular  No.  A-130. 

To  avoid  possible  confusion  among  members  of  the  public,  we 
have  announced  our  withdrawal  of  the  advance  notice  of  proposed 
policy  published  in  January.     OMB  will  use  the  public  comments  we 
have  received  and  expect  to  receive  to  review  Circular  No.  A-130, 
the  basic  information  policy  framework,  and  to  scrutinize  again 
those  portions  dealing  with  the  collection  and  dissemination  of 
information. 

In  addressing  these  issues,  we  will  be  guided  by  the 
following  principles: 

o        The  Nation  benefits  from  the  fact  that  government 

information  is  disseminated  by  Federal  agencies  and  also  by 
many  non-Federal  parties,  including  State  and  local 
government  agencies,  educational  and  other  nonprofit 
institutions,  and  for-profit  organizations. 

o        Over  and  above  their  responsibilities  to  provide  access  to 
information  under  the  Freedom  of  Information  Act,  the 
Privacy  Act,  and  the  Government  in  the  Sunshine  Act,  Federal 
agencies  have  a  general  responsibility  to  disseminate 
information: 

as  appropriate  to  the  pursuit  of  their  mission  and 
program  objectives;  and, 

in  the  interest  of  assuring  that  the  public  is 
appropriately  informed. 

o        Agencies  must  discharge  their  information  dissemination 
responsibilities  in  a  manner  that: 

assures  the  public  reasonable  and  equitable  access  to 
government  information;  and, 

is  efficient  and  economical. 
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o        Agencies  should  discharge  their  information  dissemination 
responsibilities  by  taking  full  advantage  of  all 
dissemination  channels,   foremost  among  which  are  the  Federal 
depository  libraries,  but  also  including  other  Federal 
agencies,  State  and  local  government  agencies,  educational 
and  other  nonprofit  institutions,  and  for-profit 
organizations . 

Our  experience  with  Circular  No.  A-130,  as  well  as  the 
comments  received  on  the  January  1989  notice,   informs  us  that 
parts  of  our  existing  and  proposed  information  resources 
management  policy  need  rethinking.     We  believe  we  have  fewer 
basic  differences  with  most,  of  our  critics  than  appears  to  be  the 
case.     Nevertheless,  we  will  continue  to  meet  with  all  interested 
parties  to  learn  their  views,   including  congressional  concerns 
about  these  matters.     We  anticipate  a  revised  formulation  of  the 
A-130  policy  will  be  ready  by  late  fall.     Ideally,  we  would  like 
to  attain  wide  consensus  regarding  the  principles  of  Federal 
information  policy.     Toward  that  end  we  want  to  be  able  to  say 
that  we  have  labored  intensively  to  address  our  differences,  so 
that  all  parties,  even  those  who  may  end  up  disagreeing  with  OMB, 
will  know  they  have  received  a  full  and  fair  hearing. 


Reducing  Paperwork  Burden  on  the  Public 

In  keeping  with  the  Act's  requirements,  OMB  and  the  many 
government  information  collecting  agencies  have  been  aggressively 
pursuing  the  goal  of  reducing  the  paperwork  burden  imposed  on 
individuals,  State  and  local  governments,  small  businesses,  and 
other  entities. 

OMB  each  year  reviews  between  3,000  and  4,000  individual 
agency  information  collection  requests  using  the  following 
statutory  criteria,  namely: 

(1)  Are  they  necessary  for  the  proper  performance  of  the 
agency's  function? 

(2)  Will  they  have  practical  utility  for  the  agency? 

(3)  Do  they  avoid  duplicating  existing  information  collections? 

(4)  Do  they  unduly  burden  the  public? 

Congress  in  1986  directed  OMB  to  establish  goals  for 
agencies  to  reduce  Federal  paperwork  burdens  by  five  percent  for 
each  of  four  fiscal  years,  beginning  in  FY  1987.     To  assist  in 
this,  in  addition  to  case-by-case  examination,  OMB  uses  an 
Information  Collection  Budget  concept,  a  government-wide  process 
for  planning  reductions  in  burdens  on  the  public.     The  agencies 
used  these  processes  in  FY  1988  to  reduce  the  paperwork  burden  on 
the  public  by  an  estimated  63  million  hours.     The  Act's 
procedures  since  FY  1981  have  allowed  for  a  reduction  of  an 
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estimated  500  million  hours  in  the  amount  of  time  Americans  spend 
filling  out  government  paperwork. 

We  believe  the  Act  also  gives  0MB  the  responsibility  to 
ensure  that  the  Federal  Government  obtains  needed  information  on 
a  timely  basis.     For  example,   I  wrote  to  the  Assistant  Secretary 
for  Health  at  the  Department  of  Health  and  Human  Services  (HHS) 
in  November  1988  suggesting  that  we  meet  to  discuss  coordinating 
the  collection  of  AIDS-related  data.     0MB  and  HHS,  during  a  full- 
day  briefing  on  the  subject,  came  to  a  clear  understanding  about 
the  0MB  process  and  how  it  is  able  to  expedite  reguests  to 
approve  AIDS-related  research.     0MB  had  actively  supported  a 
feasibility  study  for  a  nationwide  survey  of  the  prevalence  of 
the  AIDS  antibody  in  the  population.     The  pretest  is  in  fact  now 
being  conducted,   even  though  doubts  linger  about  the  feasibility 
of  a  full  survey.     A  full  scale  household  study,  conducted  with 
an  acceptable  level  of  scientific  precision,  could  make  an 
extremely  valuable  contribution  to  the  Federal  Government's 
efforts  to  combat  AIDS. 

We  met  recently  with  officials  of  the  Health  Resources  and 
Services  Administration  and  urged  them  to  expand  the  scope  of 
their  proposed  Health  Professional  Data  Bank,  to  ensure  that 
congressional  purposes  in  establishing  the  Data  Bank  are  fully 
implemented.     We  are  planning  a  number  of  activities  and 
procedural  changes  in  the  information  collection  review  area. 
First,  the  General  Accounting  Office  (GA0)  has  completed  an 
extensive  audit  of  our  information  collection  review  process. 
Their  final  report,  to  be  issued  later  this  summer,  contains  a 
number  of  important  recommendations.     We  have  formally  responded 
to  GA0  that  we  agree  with  and  intend  to  implement  most,   if  not 
all,  of  their  recommendations. 

Second,  I  am  pleased  to  report  substantial  progress  in 
making  the  database  from  the  Federal  Information  Locator  System 
(FILS) ,  established  pursuant  to  Section  3511  of  the  Act, 
available  to  the  public.     Congress  believed  FILS,  as  the 
authoritative  register  of  all  approved  information  collections, 
should  be  available  to  the  public.     We  are  asking  the  Government 
Printing  Office  to  offer  an  initial  distribution  of  a  FILS 
microfiche  set  to  Depository  Libraries  across  the  country.  We 
also  plan  to  distribute  the  database  through  the  National 
Technical  Information  Service.  Following  distribution,  we  will 
discuss  with  the  research  community  and  others  improvements  in 
the  database  and  the  public's  access  to  it. 

Third,  we  will  focus  on  greater  use  of  computer  technology 
to  reduce  the  paperwork  burden  on  businesses,  especially  small 
businesses.     For  example,  0MB  and  the  Customs  Service  are 
examining  a  computer-aided  system's  potential  to  eliminate  much 
of  the  paperwork  associated  with  importation  of  foreign  goods. 
Currently,  importers  are  faced  with  a  barrage  of  duplicative 
Federal  forms  from  the  Customs  Service,  the  Departments  of 
Agriculture,  Commerce,  Energy,  Health  and  Human  Services, 
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Interior,  Transportation,  and  Treasury,  as  well  as  the  Federal 
Communications  Commission  and  the  Environmental  Protection 
Agency.     The  system  will  eventually  require  that  information  be 
submitted  only  once,  via  electronic  terminals,  and  included  in  a 
single  central  system  maintained  by  the  Customs  Service.  The 
system  would  generate  reports  that  Customs  and  other  agencies 
need  from  a  master  record  of  each  transaction. 

This  project,  dubbed  the  "Paperless  Entry  System,"  will 
allow  goods  to  move  in  and  out  of  the  country  more  quickly,  and 
will  reduce  administrative  costs  and  burdens  on  U.S.  and  foreign 
firms.  The  large  number  of  forms  involved  —  about  a  hundred 
separate  data  collections  —  will  require  a  coordination  effort 
spanning  several  years.     OMB  has  taken  the  lead  in  this  process 
by  designating  several  programs  for  "fast  track"  development, 
leading  to  a  pilot  system  early  in  1990. 

Fourth,  we  will  continue  to  seek  ways  to  ensure  the  timely 
collection  of  needed  information.     We  approved  in  May  1989  a 
Public  Health  Service  request  to  test  expedited  review  of 
multi-generational,   genetic,   and  environmental  research  relating 
to  addictive,  mental  and  biomedical  disorders.     The  research  is 
sponsored  by  the  National  Institutes  of  Health  and  sister 
agencies.  We  believe  the  Act  provides  us  with  the  flexibility  to 
balance  the  need  to  grant  agencies  rapid  approvals  to  collect 
vital  data  against  our  obligation  to  ensure  agencies  do  not 
impose  undue  burden  on  the  public. 

We  have  worked  with  the  Bureau  of  Labor  Statistics  to 
improve  the  collection  of  data  on  occupational  injuries  and 
illnesses.     BLS  is  currently  conducting  a  series  of  pilot  tests 
that  will  lead  to  a  database  that  is  more  accurate,  more  timely, 
and  better  able  to  support  the  activities  of  the  Occupational 
Safety  and  Health  Administration  and  other  agencies. 


Public  Participation  and  Public  Protection 

The  198  6  amendments  to  the  Paperwork  Reduction  Act 
strengthened  substantially  the  public's  ability  to  participate  in 
the  information  collection  review  process.     The  process  begins 
when  agencies  write  a  justification  explaining  their  need  for  an 
information  collection  or  recordkeeping  requirement,  and 
simultaneously  submit  their  proposals  and  its  justification  to 
OMB  and  make  them  available  to  the  public.     The  Act  is  designed 
to  assure  the  public  an  early  and  meaningful  opportunity  to 
comment  as  part  of  the  review  process.     For  example,   a  Federal 
form  in  itself  may  not  be  burdensome.     However,   it  may  be 
overwhelming  to  the  public,  when  combined  with  ten  other  forms 
that  also  have  to  be  filled  out  to  satisfy  Federal,  State,  or 
local  government  needs.     Public  participation  is  the  key  to 
balancing  the  government's  information  needs  against  the  burdens 
placed  on  respondents  —  the  basis  of  the  Paperwork  Reduction 
Act. 
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The  Act  contains  a  sanction  for  the  public's  protection. 
The  public,  " [notwithstanding  any  other  provision  of  law,"  is 
not  subject  "to  any  penalty  for  failing  to  maintain  or  provide 
information"  (44  U.S.C.  3512)  if  an  agency  fails  to  participate 
in  the  Act's  review  process  or  does  not  display  a  current  control 
number  on  the  applicable  information  collection.     In  1986 
Congress  clarified  the  wide  scope  of  the  "Public  Protection" 
provision. 

OMB  has  amended  its  paperwork  clearance  regulations  in  order 
to  implement  the  1986  amendments  to  the  Paperwork  Reduction  Act. 
The  amended  rule  encourages  public  participation  in  the  paperwork 
review  process  in  a  number  of  ways.     First,  agencies  now  must 
describe  in  detail  in  a  Federal  Register  notice  the  proposed  form 
and  its  burden.     This  notice  at  a  minimum  must  contain  a  title 
for  the  collection  of  information;  a  brief  description  of  the 
need  for  the  information  and  its  proposed  use;  a  description  of 
the  likely  respondents  and  proposed  frequency  of  response  to  the 
collection;  and  an  estimate  of  the  burden  that  will  result  from 
the  collection. 

OMB  encourages  agencies  to  expand  the  level  of  detail 
provided  in  these  notices,  and  encourages  the  public  to  inform 
OMB  of  notices  that  appear  inadequate.     These  requirements  are 
intended  to  ensure  that  the  public  has  enough  information  about  a 
proposal  to  determine  if  they  wish  to  invest  the  time  and  effort 
necessary  to  provide  timely  and  meaningful  comments. 

OMB's  rule  also  requires  agencies  to  publish  the  actual 
information  collection,  the  form  and  its  instructions,  in  the 
Federal  Register  when  OMB  approval  is  sought  in  less  than  60 
days.  This  practice  ensures  that  the  public  is  able  to  obtain  a 
copy  of  the  proposed  information  collection  in  sufficient  time  to 
permit  review  and  comment. 

Recognizing  that  most  Americans  survive  without  reading  the 
Federal  Register  on  a  daily  basis,  OMB  expanded  the  information 
disclosed  to  the  public  on  the  forms  they  fill  out  by  adding  a 
new  section  to  its  rule,  Section  1320.21,  "Agency  disclosure  of 
estimated  burden."    The  new  section  requires  agencies  to 
indicate,  on  each  collection  of  information,  the  estimated 
average  burden  hours  per  response.     An  agency  also  must  request 
that  the  public  direct  to  the  agency  and  to  OMB  any  comments 
concerning  the  accuracy  of  this  estimate,  as  well  as  suggestions 
for  reducing  the  burden. 

This  important  new  section  is  intended  to  alert  the  man  in 
the  street  that  a  process  exists  by  which  the  Federal  Government 
listens  to  his  ideas  about  improving  the  content  of  forms  and 
cutting  paperwork.     It  is  a  means  for  improving  the  evaluation  of 
an  information  collection's  impact  and  stimulating  the  analysis 
of  alternative  ways  to  collect  the  information.     We  hope  to  reach 
a  broader  cross-section  of  Americans  than  we  have  in  the  past. 
It  will  be  several  years  before  we  will  be  able  to  determine  how 
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well  these  changes  promote  greater  public  involvement.     Even  so, 
we  have  already  received  more  than  850  comments  from  the  public 
as  a  result  of  this  notice,  about  60  a  week. 

We  and  the  agencies  are  seeking  other  ways  of  involving  the 
public.     OMB,  for  example,  plans  to  hold  more  public  hearings  on 
proposed  information  collections,  as  authorized  under  Section 
3508  of  the  statute.     Such  hearings,  although  infrequently  held 
in  the  past,  have  proven  to  be  of  great  value. 

We  are  also  requiring  that  agencies  indicate,  in  their 
paperwork  clearance  packages,  the  steps  they  have  taken  to 
consult  with  interested  parties  about  diminishing  the  burden  the 
information  collection  imposes.     We  are  encouraging  agencies  to 
consider  using  automated  collection  techniques  to  increase 
practical  utility  and  reduce  burden. 

OMB,  seeking  to  provide  further  guidance  to  the  public, 
agencies,  and  OMB  staff,   in  January  1989  issued  a  publicly 
available  Information  Collection  Review  Handbook.  This 
comprehensive  handbook  describes  agency  and  OMB  responsibilities 
under  the  Act,  the  scope  of  the  information  collection  review 
program,  the  information  collection  review  process,  the  types  of 
information  collections  that  are  and  are  not  covered  by  the  Act, 
the  criteria  for  obtaining  OMB  approval,  and  public  involvement 
in  OMB  reviews.     The  handbook  guides  OIRA  staff  in  their  review 
responsibilities  to  ensure  consistency  in  OIRA  paperwork  review 
practices,  and  guides  agency  staff  to  ensure  they  understand  and 
can  comply  better  with  their  responsibilities  under  the  Act. 
Interested  members  of  the  public  use  the  Handbook  to  learn  how  to 
participate  more  effectively  in  the  paperwork  clearance  process. 

Agencies  also  are  taking  important  actions  to  involve  the 
public  in  decisions  relating  to  information  collections.  The 
IRS,   for  example,  has  developed  an  extensive  program  to  test  its 
tax  forms  on  taxpayers  before  issuing  them  for  general  use. 
Fifty-two  such  tests  were  conducted  in  1987.     The  IRS  earlier 
this  year  became  the  first  Federal  agency  to  hold  town  meetings 
with  the  public  as  an  open  forum  for  public  opinion  on  tax  form 
and  publication  matters.     Ten  such  meetings  were  held  across  the 
country.     The  comments  have  not  been  fully  analyzed,  but  IRS  has 
already  taken  action  to  correct  problems  mentioned  frequently  at 
these  meetings. 


Presidential  Review  of  Agency  Rulemaking 

In  light  of  the  President's  constitutional  responsibility  to 
manage  and  oversee  Federal  regulatory  actions,  President  Bush,  as 
did  his  predecessors,  instructed  us  to  oversee  the  development  of 
agency  regulations.      We  seek  to  ensure  greater  interagency 
coordination,  more  analysis  of  possible  regulatory  impacts,  more 
administrative  rationality,  increased  public  notice  of  suitable 
regulatory  alternatives,  and  increased  Executive  involvement  in 
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the  regulatory  process. 

Government  often  must  intervene  to  moderate  the  health, 
safety,  and  environmental  risks  that  living  and  working  in  a 
highly  complex,  modern  society  pose.     Action  also  often  is 
necessary  to  ensure  the  smooth  operation  of  the  free  markets  that 
are  the  underpinning  of  America's  free  enterprise  system. 
Presidential  review  of  agency  rulemaking  is  designed  to  ensure 
such  action  is  taken  carefully,  avoiding  undue  costs  on  industry 
and  consumers  that  often  regressively  burden  poor  people  and 
small  businesses.  We  also  strive  to  preserve  America's 
competitive  position  in  global  markets. 

Federal  regulations  impose  significant  costs  on  the  American 
people.     These  costs  are  not  subject  to  the  usual  controls  of  the 
Federal  Government.     The  dollars  spent  to  comply  with  Federal 
regulations,  unlike  expenditures  carried  out  under  Federal 
spending  programs,     do  not  travel  to  Washington  and  back  again  to 
the  private  economy.     Regulatory  expenditures  thus  cannot  be 
scrutinized  through  the  usual  disciplines  of  public  finance  such 
as  taxation,   appropriation,   budgeting,   and  outlay  accounting. 
Instead,  those  who  have  to  comply  —  private  parties  and  State 
and  local  governments  —  pay  the  compliance  costs  themselves. 
Indeed,   in  a  period  of  fiscal  stringency,   regulatory  expenditures 
are  a  politically  expedient  response  to  demands  for  various 
services.  The  fact  that  it  is  often  easier  for  the  Federal  agency 
to  spend  private  dollars  through  regulation  instead  of  public 
dollars  through  government  programs  suggests  the  need  for  special 
vigilance  regarding  this  form  of  government  spending. 

OIRA,   in  seeking  to  serve  this  watchdog  role,  conducts  and 
coordinates  Presidential  regulatory  review  under  Executive  Order 
No.   12291.     This  review  is  intended  to  ensure  that  the 
regulations  proposed  by  Executive  branch  departments  and  agencies 
are: 

o        Based  on  adequate  information; 
o        Consistent  with  statutory  intent; 

o        Do  not  conflict  with  other  agencies'  regulations  and 
mandates; 

o        Provide  maximum  net  benefits  to  society;  and 

o        To  the  extent  permitted  by  law,  conform  to  Administration 
policies  and  regulatory  principles. 

The  Order  also  mandated  that  agencies,   in  formulating  rules 
deemed  "major"  —  usually  meaning  an  impact  of  more  than 
$100  million  —  submit  detailed  justifications  when  sending  such 
a  rule  for  review.     These  Regulatory  Impact  Analyses  include  a 
detailed  benefit-cost  analysis  and  an  evaluation  of  alternatives. 
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Responsibility  for  carrying  out  the  Order  was  vested  in  the 
OMB  Director,  who  in  turn  assigned  it  to  the  OIRA  Administrator. 
The  Order  makes  clear  that  this  review  is  not  to  interfere  with 
agency  heads'  statutory  responsibilities.     The  process  is 
intended  to  allow  the  President  to  meet  his  constitutional 
responsibilities  to  manage  the  Executive  branch. 

Executive  Order  12498,  issued  in  1985,  directs  OMB  to 
develop  and  issue  the  annual  Regulatory  Program  of  the  United 
States.     This  document  is  a  powerful  planning  tool  that  improves 
regulatory  management  and  accountability,  and  improve  public 
knowledge  of  activities  planned  for  the  coming  year.     It  gives 
the  President  and  his  appointees  a  direct  opportunity  to  review 
major  regulatory  activities,  to  focus  regulatory  priorities,  and 
to  coordinate  their  activities. 

OIRA  is  charged  with  overseeing  processes  designed  to 
promote  rational  and  coherent  policy-making  among  Executive 
branch  agencies  and  departments.     Consistent  with  this 
responsibility,  the  Office  uses  its  oversight  function  to  ensure 
the  policies  agencies ' develop  and  the  actions  they  take  are  the 
best  options  available,  are  based  on  the  best  available  evidence, 
are  in  balance  with  other  societal  interests,  and  that  they  buy 
the  greatest  benefit  at  the  lowest  social  price. 

This  process  occasionally  has  been  contentious.     However,  it 
has  proven  itself  an  extremely  effective  instrument  not  only  in 
enhancing  the  value  of  new  regulations,  but  also  as  a 
thoroughgoing  process  of  regulatory  reform,     The  United  States 
faces  a  number  of  challenges  during  the  1990s  in  vital  policy 
areas.     New  regulations  will  be  needed.     Old  regulations  will 
need  to  be  overhauled.  Presidential  regulatory  review  remains  an 
important  tool  for  ensuring  these  challenges  will  be  met. 

Paperwork  reduction  cannot  be  efficiently  separated  from 
oversight  and  reform  of  the  regulations  in  which  most  information 
collection  requirements  are  imbedded.     At  least  90  percent  of  the 
Federal  paperwork  burden  is  imposed  for  regulatory  or  compliance 
purposes.     In  other  words,  in  today's  government,  paperwork 
business  is  regulatory  business,  and  vice  versa. 

Reflecting  the  interrelated  nature  of  regulatory  and 
information  collection  activities,  the  President  has  exercised 
his  basic  authority  to  oversee  and  coordinate  the  work  of  the 
heads  of  Federal  agencies.     The  two  Executive  Orders,  in  tandem 
with  the  Paperwork  Reduction  Act,  provide  OIRA  with  effective 
tools  for  overseeing  the  paperwork  and  regulatory  burdens  the 
Federal  Government  imposes.     OIRA  has  used  these  instruments  to 
ensure  that  the  policies  that  agencies  develop  to  comply  with 
Congressional  mandates,  when  translated  into  information 
collections  and  regulations,  are  rational  and  sound,  and 
consistent,  as  far  as  possible,  with  Presidential  policies  and 
priorities. 
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Statistical  Policy  and  Coordination 

OMB  provides  overall  leadership  to  the  decentralized  Federal 
statistical  system.     One  of  our  most  important  functions  is  to 
work  with  the  statistical  agencies  to  preserve  the  integrity  and 
reliability  of  our  Federal  statistical  system.     OMB's  statistical 
policy  functions  under  the  Paperwork  Reduction  Act  include: 

o        Long-range  planning  to  improve  Federal  statistical  programs; 

o       Coordination  of  statistical  activities  through  budget  review 
and  other  means; 

o        Development  of  principles,  policies,  standards,  and 

guidelines  for  the  conduct  of  the  government's  statistical 
work ;  and 

o        Evaluation  of  statistical  programs  and  agency  performance. 

We  completed  revision  in  1987  of  the  Standard  Industrial 
Classification  Manual,  the  first  major  overhaul  since  1972.  We 
have  organized  the  Federal  Executive  Committee  on  Metropolitan 
Statistical  Areas  (MSAs)  to  review  criteria  for  the  redefinition 
of  MSAs  following  the  1990  Census.     A  Federal  Register  notice  was 
published  to  solicit  public  comment  on  the  proposed  criteria. 
OMB  chaired  the  Task  Force  on  Household  Survey  Redesign  to  ensure 
timely  release  of  quality  data  following  the  1990  census.  We 
have  worked  with  statistical  agencies  and  the  Council  of  Economic 
Advisors  to  develop  a  program  to  improve  the  quality  of  economic 
statistics.     We  published  15  Statistical  Policy  Working  Papers 
that  provide  guidance  to  agencies  on  methodological  problems.  In 
addition,  we  are  coordinating  the  redesign  of  all  of  the  major 
household  surveys. 

Our  specific  future  plans  include: 

o  Improving  the  quality  of  Federal  statistics  by  issuing 
government -wide  standards  of  professional  practice  for 
planning,  collection,  analysis,  and  documentation; 

o        Developing  and  implementing  long-range  plans  to  improve  the 
accuracy,  relevance,  and  timeliness  of  economic  statistics; 

o        Developing  the  MSA  criteria  to  be  used  in  the  1990s  and 

applying  them  to  define  Metropolitan  Statistical  Areas;  and 

o        Improving  the  accuracy  and  comparability  of  economic  data  by 
designating  central  collection  agencies  to  maintain  uniform 
farm  and  nonfarm  business  lists. 


Privacy 

OMB  historically  has  had  statutory  responsibility  for 
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overseeing  the  Privacy  Act  of  1974.     However,  the  OMB  Director's 
privacy  functions  under  the  Act  also  include  developing  and 
issuing  policy  and  guidance  related  to  "information  disclosure 
and  confidentiality,"  as  well  as  information  security.     The  Act 
also  adds  a  requirement  for  monitoring  agency  compliance  with 
"related  information  management  laws."      OMB  staff,  as  part  of 
this  oversight,  monitor  agencies'  implementing  activities  by 
reviewing  requests  for  information  collections  that  involve 
individually  identifiable  data.     OMB  staff  members  also  review 
reports  of  new  systems  of  records  and  matching  programs  for 
conformity  with  the  provisions  of  the  Act. 

OMB,  in  discharging  its  responsibilities  under  this  section, 
has  been  especially  concerned  with  addressing  issues  related  to 
automation  and  information.     OMB  in  1986  thought  it  essential  to 
iron  out  problems  associated  with  "call-detail"  records  (called 
and  calling  numbers  and  length  of  call)  —  well  in  advance  of  the 
establishment  of  the  new  FTS-2000  government-wide  telephone 
system.  OMB  worked  closely  with  the  General  Services 
Administration  in  developing  guidance  to  help  agencies  create, 
store,  and  use  these  records,  which  support  agency  long  distance 
telephone  cost  control  programs.     This  guidance  sensitized 
agencies  to  their  general  records  management  and  Privacy  Act 
responsibilities  toward  these  records.     The  General  Accounting 
Office  in  December  1988  issued  a  study  on  this  question,  entitled 
"Telecommunications  Privacy:     GSA's  Planned  FTS  2000  Telephone 
Record  Controls  Appear  Reasonable."     GAO  recommended  that  OMB 
work  with  GSA  and  the  Department  of  Justice  to  explore  whether 
administrative  or  legislative  approaches  were  needed  to  ensure 
adequate  protection  of  call  detail  records  from  inappropriate 
disclosure.     We  agree  with  this  recommendation  and  have  asked  GSA 
and  Justice  to  assist  us  in  that  review. 


freedom  of  Information  Act 

Amendments  in  1987  to  the  Freedom  of  Information  Act  (FOIA) 
brought  a  new  responsibility  to  OIRA;     Developing  uniform  fees 
and  guidance  for  agencies  to  use  in  charging  requesters  for  FOIA 
services.     OIRA's  guidance,  issued  that  year,  established  for  the 
first  time  a  consistent,  government-wide  procedure  for 
determining  FOIA  fees.     It  ensured  agencies  would  not  use  fees  as 
barriers  to  prevent  citizens  from  gaining  access  to  government 
records . 

Information  confidentiality  statutes,  such  as  the  Privacy 
Act  and  the  Freedom  of  Information  Act,  were  developed  in  an  era 
when  paper  records  were  the  norm.     Both  Acts  are  beginning  to 
show  their  age  —  neither  is  completely  effective  in  dealing  with 
our  present  electronic  records  age.     We  can  take  administrative 
steps  to  improve  the  operation  of  these  Acts.     We  intend  in  the 
year  ahead  to  revisit  the  guidance  we  have  issued  and  improve  its 
applicability  as  much  as  we  can.     However,  we  cannot  stray  from 
the  plain  wording  of  the  statutes  themselves.     It  eventually  may 
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be  necessary  to  revise  and  modernize  these  statutes.     That  likely 
will  be  a  complicated  and  probably  contentious  process,  because 
there  are  many  legitimate  stakeholders.     We  would  like  to  offer 
the  Congress  our  help  in  this  important  effort. 


Computer  Matching 

OMB  in  1987  and  1988  worked  closely  with  Congress  to  develop 
legislation  on  the  use  of  computers  to  compare  records  about 
individuals.     This  process,  called  computer  matching,   is  a  key 
weapon  in  the  government's  fight  against  fraud,  waste  and  abuse 
in  Federal  programs,  particularly  benefits  programs.     OMB  in  1979 
issued  guidance  on  conducting  computer  matching  vis-a-vis  the 
requirements  of  the  Privacy  Act.     This  guidance  was  updated  and 
reissued  in  1982.     The  1988  legislation  effectively  wrote  the  OMB 
guidance  into  law  and  added  certain  oversight  and  due  process 
provisions  as  well.     The  resulting  Computer  Matching  and  Privacy 
Protection  Act  of  1988  will  ensure  that  necessary  matching 
continues  while  at  the  same  time  providing  that  matching  programs 
incorporate  due  regard  for  individuals'  privacy  rights.     OMB  is 
currently  working  on  guidance,  as  the  statute  requires,  to 
explain  the  Act's  provisions  to  the  affected  parties. 


Computer  Security 

OMB,  during  the  1986  consideration  of  the  Paperwork 
Reduction  Act's  reauthorization,   indicated  it  would  work  with 
Congress  to  craft  an  acceptable  computer  security  bill.  Those 
efforts  culminated  in  the  Computer  Security  Act  of  1987.  The 
Computer  Security  Act's  purpose  is  to  improve  the  security  and 
privacy  of  sensitive  information  in  Federal  computer  systems  and 
to  create  a  means  for  establishing  minimum  acceptable  security 
practices  for  such  systems. 

OMB  in  July  1988  issued  guidance  for  security  plans  for 
Federal  computer  systems  containing  sensitive  information.  This 
guidance  assists  agencies  in  preparing  and  submitting  plans  to 
the  National  Institute  of  Standards  and  Technology  (NIST)   and  the 
National  Security  Agency  (NSA) .     We  have  been  working  since 
January  1989  with  the  joint  NIST/NSA  team  that  has  been  reviewing 
the  more  than  1500  plans  that  the  Departments  and  agencies  have 
submitted . 

The  Computer  Security  Act  recognizes  the  need  to  integrate 
computer  security  into  systems  planning.     It  mandates  that 
summaries  of  computer  security  plans  be  included  in  an  agency's 
annual  five-year  plan  required  by  the  Paperwork  Reduction  Act. 
The  Computer  Security  Act  also  recognizes  security  awareness  is 
as  important  as  security  planning.     The  Act  requires  mandatory 
periodic  training  in  security  awareness  and  accepted  security 
practice  for  all  employees  involved  in  the  management,  use,  or 
operation  of  Federal  computer  systems  that  handle  sensitive 
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information.  OMB  has  worked  with  NIST  to  develop  guidelines  for 
such  training  and  with  the  Office  of  Personnel  Management,  which 
issued  regulations  governing  the  training. 

We  will  continue  our  efforts  to  improve  the  security  of 
Federal  computer  systems.     In  the  short  term,  we  will  be 
completing  review  of  the  first  round  of  security  plans.     We  will 
issue  guidance  for  follow-on  planning  efforts  and  to  improve 
integration  of  computer  security  planning  into  basic  decisions 
about  information  technology  systems.     This  effort  will  ensure 
that  security  planning  decisions  are  integral  to  basic  decisions 
about  information  technology  systems.     Our  long-term  efforts  will 
be  focused  on  working  with  NIST  to  ensure  agencies  are  aware  of 
security  risks  implicit  in  their  computer  systems  and  have  the 
tools  they  need  to  secure  those  systems.     The  Administration  as 
part  of  that  effort  has  proposed  substantial  funding  increases  in 
FY  1990  for  NIST's  computer  security  program. 


Federal  Automatic  Data  Processing  and  Telecommunications 

The  Paperwork  Reduction  Act  directs  OMB  to  improve  the 
acquisition  and  use  of  automatic  data  processing, 
telecommunications  and  other  information  technologies.     Our  key 
responsibilities  include  providing  "advice  and  guidance,  through 
the  review  of  budget  proposals  and  ether  methods,  on  agency 
proposals  for  major  information  systems."    OMB  has  sought  to 
provide  this  guidance  by  establishing  a  program  of  Presidential 
Priority  Systems  reviews,  which  focus  top  management's  attention 
on  high  priority  projects.     The  program  since  1984  has  reviewed 
21  of  the  most  complex,   sensitive,  and  precedent-setting 
information  technology  projects  in  the  government.     The  Federal 
Aviation  Administration's  Advanced  Airspace  System  and  nine  other 
projects  are  this  year's  Presidential  Priority  Systems.  These 
projects  involve  investments  of  $1.4  billion  in  the  1990  budget, 
and  system  life  costs  of  $13  billion.     These  reviews  during  the 
past  two  years  have  helped  establish  the  scope  and  requirements 
for  the  FTS  2000  project;  redefine  the  project  scope  and  schedule 
for  the  Tax  System  Redesign;  and  determine  the  steps  needed  to 
put  the  Patent  and  Trademark  Office  automation  project  on  track. 

Our  responsibility  to  review  information  technology  budget 
proposals  has  entailed  requiring  a  benefit-cost  analysis  of 
information  technology  projects  in  agencies'  budgets.  Requests 
now  contain  additional  analysis  of  alternatives,  as  well  as 
technical  feasibility  of  initiatives.     OMB  during  the  FY  1990 
budget  process  reviewed  about  50  information  technology  projects, 
providing  suggestions  for  improvement  and  for  consolidation 
across  agencies. 

OMB,  in  fulfilling  its  responsibilities  under  the  Act,  has 
been  active  in  the  development  and  implementation  of  standards 
for  computer  and  telecommunications  equipment,  software,  and 
operations.     These  elements  are  of  strategic  importance  to  major 
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information  systems.    We  review  proposed  Federal  Information 
Processing  Standards  for  consistency  and  technical  responsiveness 
before  the  Secretary  of  Commerce  issues  them.     Landmark  standards 
for  data  communications  were  issued  this  year  in  the  form  of  the 
Government  Open  System  Interconnection  Profile.     The  standards 
for  portable  software  took  the  form  of  the  Portable  Operating 
System  Interface  for  Computer  Environments.     Our  activities  have 
confirmed  the  merits  of  DOD's  proposal  to  create  a  better 
mechanism  to  coordinate  Federal  agencies  responsible  for  computer 
and  communications  standards.     Two  coordinating  committees,  one 
chaired  by  OMB  and  the  other  by  NIST,  have  begun  work  on 
harmonizing  these  activities  and  identifying  priorities  for 
standards  development. 

OMB  since  1983  has  worked  with  GSA  and  the  Department  of 
Commerce  to  publish  annually  A  Five-Year  Plan  for  Meeting  the 
Automatic  Data  Processing  and  Telecommunications  Needs  of  the 
Federal  Government,  as  the  Paperwork  Reduction  Act  requires. 
This  plan  serves  three  important  purposes: 

(1)  It  gives  central  oversight  agencies  and  the  public  advance 
information  on  agency  strategies. 

(2)  It  articulates  government-wide  trends  and  directions.  In 
past  years,   it  has  highlighted  issues  such  as  open  systems 
interconnection.     We  this  year  will  address  electronic  data 
interchange  and  data  communications. 

(3)  It  enhances  competition  by  giving  providers  of  information 
technology  products  and  services  information  about 
opportunities . 

OMB  also  is  supporting  GSA's  efforts  to  strengthen  its 
procurement  management  reviews  to  focus  on  critical,  high-risk 
systems.     An  agency  self -evaluation  strategy  for  implementing  the 
triennial  review  function  in  the  Act  has  had  a  positive  effect  on 
agency  management  of  information  resources. 

OMB  finally  is  responsible  for  providing  policy  direction  to 
GSA.     We  also  monitor  the  effectiveness  of  GSA  directives  issued 
under  the  Brooks  Act.     We  recently  assisted  GSA  in  improving  the 
efficiency  of  its  ADP  equipment  reutilization  program.     We  also 
have  been  working  closely  with  GSA  to  issue  regulations  to 
implement  recently  enacted  statutory  provisions.     These  include 
the  revised  definition  of  ADP  equipment  under  the  Brooks  Act,  as 
well  as  the  requirement  that  agencies  use  FTS  2000  to  meet  their 
long  distance  telecommunications  needs. 

Our  work  has  allowed  us  to  identify  several  successful 
management  practices  for  implementing  large  systems:  Benefit- 
cost  analysis  as  a  decision-making  tool;  reliance  on  off-the- 
shelf  software;  and  application  of  international  standards.  We 
have  incorporated  these  lessons  into  policy  guidance  to  encourage 
these  practices  throughout  the  government. 
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Our  experience  with  these  reviews  also  has  allowed  us  to 
identify  failings  common  across  projects.     Inadequate  technical 
management  is  one  of  the  main  reasons  why  these  initiatives  fail 
or  founder.     Agency  policy  officials  responsible  for  managing 
these  projects  do  not  have  independent  and  objective  sources  of 
advice  on  their  available  options  or  on  the  technical  viability 
of  staff  proposals.     We  believe  senior  program  officials  need 
access  to  impartial  technical  management  expertise.     This  will 
help  them  better  define  the  scope  of  projects,  explore 
acquisition  strategies,  monitor  contractor  and  government 
employee  performance,  evaluate  hardware  and  software  development 
activities,  and  evaluate  progress  after  contracts  are  awarded. 

One  option  for  fulfilling  this  need  is  the  creation  of  a 
center  for  information  technology  management.     The  center's 
purpose  would  be  to  provide  the  expertise  I  have  just  described 
through  one  of  the  following  vehicles:     Using  an  existing 
commercial  source;  establishing  a  center  within  a  Federal  agency; 
or  establishing  a  private,  not-for-profit  entity  as  a  Federally 
Funded  Research  and  Development  Center. 

This  type  of  capability  could  go  a  long  way  toward  enhancing 
the  success  of  many  of  our  major  information  systems  projects. 
We  published  notices  in  May  in  the  Federal  Register  and  the 
Commerce  Business  Daily  soliciting  public  comments  on 
alternatives  for  establishing  such  a  center.     We  have  received  a 
few  comments  to  date,  many  of  them  initial  expressions  of 
support.     We  have  extended  the  comment  period  to  guarantee  we 
hear  the  widest  possible  range  of  views. 


Conclusion 

The  Paperwork  Reduction  Act  is  an  ambitious  attempt  to 
manage  the  government's  collection  and  use  of  information. 
Building  on  the  Federal  Reports  Act  of  1942,  the  Federal  Records 
Act,  the  Brooks  Act,  the  Privacy  Act,  and  related  laws,  it 
requires  that  OMB,  working  with  the  agencies,  examine  and  improve 
the  management  of  Federal  information  activities. 

The  Act  also  provides  a  solid  foundation  for  a  coherent 
process  of  paperwork  review.     OIRA  has  used  this  process  to 
encourage  agencies  to  pursue  their  missions  through  paperwork 
requirements  that  are  necessary,  prudent,  and  cost  effective.  It 
has  been  and  will  continue  to  be  our  intention  to     implement  the 
Act  in  a  sound  and  responsible  way.     We  look  forward  to 
continuing  our  role  in  working  with  agencies  to  develop  a  sound 
structure  of  paperwork  and  regulations  to  meet  America's  needs  in 
the  1990s. 

While  we  are  proud  of  our  successes,  we  are  also  aware  that 
more  can  be  done  and  done  better.     We  have  heard  from  many 
interested  groups  about  our  activities  and  their  opinions  about 
them.     We  appreciate  that  feedback.     We  look  forward  to  listening 
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and  being  responsive  to  you,  to  your  colleagues  in  Congress,  to 
the  views  of  other  Federal  agencies,  and  to  interested  members  of 
the  public.     Thank  you  for  the  opportunity  to  appear  and  testify 
on  these  matters  of  considerable  importance  to  the  American 
public. 
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Mr.  Conyers.  Thank  you  very  much.  We  appreciate  both  your 
written  statement,  which  I  will  study  more  carefully,  and  the  one 
that  you  have  made. 

We  have  been  joined  by  the  chairman  of  the  Human  Resources 
and  Intergovernmental  Relations  Subcommittee,  Mr.  Weiss  of  New 
York.  We  are  delighted  to  have  you  here. 

Subject:  Asbestos.  Thousands  of  deaths  each  year  are  laid  at  the 
doorstep  of  asbestos,  one  of  the  most  carcinogenic  materials  that  we 
know  of.  I  quote  from  our  hearings  of  a  few  days  ago  from  a  wit- 
ness. OMB's  repeated  interference  with  EPA's  effort  to  ban  the 
manufacture  and  use  of  asbestos,  a  known  cause  of  cancer,  is  re- 
sponsible for  years  of  delay  and  inaction  which  could  have  cost 
thousands  of  American  lives. 

Your  response? 

Mr.  Plage R,  The  problem,  Mr.  Chairman,  of  how  to  deal  with  the 
various  uses  of  asbestos  has  been  a  very  difficult  one  for  EPA  to 
address.  They  have  been  working  on  it,  to  my  knowledge,  for  per- 
haps as  long  as  5  years  or  more.  I  do  not  know  the  details  of  the 
early  history  of  the  EPA-OMB  relationship  on  that  rulemaking.  I 
would  be  certainly  willing,  and  offer  to  provide  this  committee  with 
a  written  report  of  those  years  and  what  went  on  in  those  years. 

I  do  know,  and  I  assume  you  do,  too,  sir,  that  that  rule  has  re- 
cently been  published  by  EPA,  that  it  is  a  major  step  forward.  We 
commend  EPA  for  bringing  that  struggle  to  what  I  believe  to  be  a 
satisfactory  conclusion. 

I  do  know  that  we  have  worked  hard  in  trying  to  move  that  rule- 
making out.  And,  as  I  say,  since  a  large  part  of  that  history  is  not 
something  with  which  I  have  personal  familiarity,  I  would  be 
pleased  to  provide  the  committee  with  a  written  summary  of  what 
went  on  on  the  basis  of  our  records. 

Mr.  Conyers.  Well,  "OMB's  repeated  interference  with  EPA's  ef- 
forts to  ban  the  manufacture  and  use  of  asbestos  is  responsible  for 
years  of  delay  and  action  that  would  save  thousands  of  American 
lives." 

Mr.  P lager.  As  a  blanket  statement,  Mr.  Chairman,  I  don't 
think  that  is  true,  period. 

Mr.  Conyers.  And  you  are  going  to  give  us  some  additional  infor- 
mation about  it,  since  this  didn't  occur  totally  under  your  watch? 

Mr.  Plager.  Yes.  I  don't  think  that  allegation  is  true  in  any  re- 
spect, and  I  would  be  pleased  to  provide  you  with  the  history,  the 
factual  history  of  that  rulemaking  based  on  information  that  will 
have  to  be  provided  by  those  that  were  here. 

Mr.  Horton.  Mr.  Plager,  where  does  it  stand  now?  What  is  the 
situation? 

Mr.  Plager.  My  understanding  is  that  EPA  has  now  published 
their  final  rulemaking.  That  came  out,  I  believe,  a  month  or  so  ago, 
in  which  that  rulemaking,  if  I  recollect  correctly,  banned  a  large 
number  of  uses,  but  exempted  a  small  number  of  uses  for  which 
there  are  no  satisfactory  alternatives,  and  which  are  essential  uses. 

I  think  there  is  also  a  small  middle  category  in  which  they  are 
phasing  out  certain  uses  over  as  much  as  9  years.  That  rulemaking 
has  been  concluded.  A  major  ban  on  a  large  number  of  uses  is  now 
in  effect.  I  think  there  are  phase-in  dates  coming  on  line.  Again, 
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I  can  give  you  more  detailed  follow-up.  But  that  is  where  we  stand 
now.  So,  that  rulemaking  in  fact  is  concluded. 

[The  information  was  not  received.] 

Mr.  Conyers.  Thank  you. 

The  Chair  would  note  that  the  gentleman  from  Oklahoma,  Mr. 
Synar,  who  chairs  the  Environment,  Energy,  and  Natural  Re- 
sources Subcommittee,  has  joined  the  hearing  this  morning.  Wel- 
come. 

Mr.  Synar.  Good  morning,  Mr.  Chairman. 

Mr.  Conyers.  Is  it  fair  to  assert  that  the  regulations  recently  is- 
sued by  EPA  were  in  fact  almost  identical  to  the  ones  proposed  5 
years  ago  and  blocked  by  OMB? 

Mr.  Plager.  Again,  is  that  with  reference  to  the  asbestos  rule? 

Mr.  Conyers.  Yes. 

Mr.  Plager.  I  can't  answer  that  from  my  personal  knowledge, 
Mr.  Chairman,  because  I  don't  know  what  the  original  rule  was 
back  then.  But  we  will  respond  to  that  in  our  written  document  to 
you.  I  doubt  that  that  is  so.  I  have  never  yet  seen  two  rules  come 
in  that  look  alike  after  an  agency  has  taken  comment  and  worked 
on  it  for  certainly  a  period  that  long. 

I  can't  imagine  they  did  nothing  during  5  years.  I  think  EPA  is 
better  than  that. 

[The  information  was  not  received.] 

Mr.  Conyers.  Do  you  know  about  the  allegation,  or  do  you  know 
about  the  truth  of  the  allegation  that  OMB  officials  held  secret 
meetings  with  asbestos  industry  officials  over  the  EPA  proposals? 

Mr.  Plager.  I  do  not  have  any  personal  knowledge  of  the  truth 
of  such  allegations.  Again,  I  certainly  did  not.  And  to  my  knowl- 
edge, no  such  meetings  were  held,  but  I  am  certainly  not  going  to 
say  they  weren't,  because  I  never  asked.  I  will  be  glad  to  ask  and 
report  back. 

[The  information  was  not  received.] 

Mr.  Conyers.  Is  there  a  log  of  sorts  at  OIRA,  listing  meetings 
with  asbestos  industry  officials  about  proposed  regulations? 

Mr.  Plager.  I  don't  know  what  the  pre- 1986  practice  was.  I  do 
know  that  since  1986,  we  do  keep  a  log  of  meetings  held  by  myself 
or  my  Deputy  or,  indeed,  any  other  member  of  OIRA  with  any  out- 
side people  regarding  a  regulation  under  review.  So,  anything  that 
has  occurred  of  that  nature  since  1986  would  have  been  recorded 
and,  indeed,  would  be  in  our  public  record,  as  I  understand  the 
process. 

In  any  event,  I  certainly  will  be  glad  to  look  at  our  records  and 
tell  you  what  is  in  there  past  1986.  Prior  to  1986,  I  don't  think  that 
practice  was  formally  provided  for  under  any  rules  that  OIRA  oper- 
ated. I  don't  know  what  the  actual  behavior  was. 

But  again,  I  will  be  glad  to  look  into  it  and  fully  inform  you  of 
what  I  can  find. 

Mr.  Conyers.  Thank  you.  Do  you  have  a  view  about  this  pro- 
posal that  I  will  now  present  to  you — that  OMB's  insistence  on 
using  cost-benefit  analysis  was  mainly  responsible  for  the  5-year 
delay  in  the  issuance  of  those  recently-approved  standards  banning 
the  use  of  asbestos? 
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Mr.  Plager.  That  is  almost  like  the  "have  you  quit  beating  your 
wife"  question.  I  don't  know  what — again,  I  don't  know  what  all  the 
issues  were  in  the  early  discussions  about  the  asbestos  rule. 

Let  me  make  a  comment  on  the  benefit-cost  notion,  because  im- 
plicit in  that  question  somewhere  is  the  notion  that  benefit-cost  is 
somehow  a  way  of  making  people  suffer  longer  from  bad  things.  I 
think  the  motion  of  benefit-cost  analysis  is  largely  misunderstood, 
Mr.  Chairman.  Benefit-cost  analysis  is  not  a  matter  of  doing  your 
sums  correctly  on  a  piece  of  paper  and  adding  them  up  and  seeing 
which  number  is  higher. 

There  are,  of  course,  some  benefits  and  some  costs  that  are  quan- 
tifiable, and  those  that  can  be  quantified  ought  to  be  quantified.  An 
agency  that  proposes  a  rulemaking  that  interferes  with  people's 
lives  ought  to  have  some  idea  of  what  the  impact  of  that  rule- 
making will  be. 

There  are,  however,  many,  many  costs  and  benefits  that  are  not 
quantifiable,  and  any  sound  approach  to  benefit-cost  analysis  must 
take  those  nonquantifiable  factors  into  account,  as  well  as  the 
quantifiable  ones. 

I  think  it  is  an  important  part  of  the  Government's  responsibility 
to  know  what  it  is  doing  to  the  people  of  this  country  before  it  does 
it.  Particularly  in  the  complex  of  regulations  that  our  agencies 
produce  on  a  daily  basis,  benefit-cost  is  helpful. 

What  role  it  specifically  played  in  this  asbestos  rulemaking, 
again,  I  will  have  to  look  into  it  and  tell  you.  I  can  tell  you,  just 
as  a  parenthetical  aside,  that  when  we  reviewed  the  final  rule- 
making proposal — which  did  happen  during  this  last  year,  so  I 
have  a  bit  of  familiarity  with  that—one  of  the  questions  we  had  be- 
fore us  was,  "What  to  do  about  that  small  group  of  uses  for  which 
there  were  currently  essential  needs,  and  for  which  there  were  no 
immediately  available  good  alternatives?" 

And  for  a  few  of  those,  the  agency  said,  "Let's  just  exempt  them 
along  with  the  others  we  have  exempted  from  banning,  because  we 
don't  know  whether  there  are  good  alternatives  for  them."  I  said, 
"No,  let's  not  exempt  them.  Let's  not  let  those  uses  stay  in  the  mar- 
ketplace any  longer  than  absolutely  necessary.  Instead  of  exempt- 
ing them,  let's  put  them  aside  in  a  hold  category,  and  let's  under- 
take an  additional  rulemaking  which  would  develop  alternatives  to 
those  uses,  so  that  they  can  be  banned  as  soon  as  possible." 

So,  I  simply  point  out  to  you  that  part  of  the  process  that  we 
played,  part  of  the  effort  that  we  played  in  this  case  was  to  encour- 
age the  agency  not  to  exempt  from  the  ban  rule  uses  for  which  in- 
centives could  be  created  to  develop  alternatives  that  would  then 
permit  their  being  banned. 

We  encouraged  that,  and  we  asked  them  to  work  on  how  to  fig- 
ure out  how  to  do  that.  So,  I  think  it  is  mistaken  to  assume  that 
O IRA's  role  in  life  is  to  prevent  good  things  from  happening. 

It  is  an  interactive  process.  Again,  I  will  have  to  give  you  more 
detail  on  the  history  when  I  have  it. 

Mr.  Conyers.  I  have  two  more  questions,  and  of  course,  we  have 
the  first  recorded  vote,  and  then  we  will  start  up  after  it.  Mr. 
Smith  of  Vermont  has  joined  the  subcommittee  this  morning. 


663 


Well,  are  you  saying  that  the  cost-benefit  analysis  did  not,  was 
not  responsible  for  the  5-year  delay  in  issuing  the  standards  ban- 
ning the  use  of  asbestos? 

Mr.  Plager.  I  am  saying  I  do  not  know,  Mr.  Chairman,  exactly 
what  role  that  analysis  played  in  the  asbestos  rulemaking,  but  I 
will  find  out.  I  don't  want  to  put  him  on  the  spot,  but  I  think  one 
of  the  later  witnesses  is  Mr.  Robert  Bedell,  who  was  in  OIRA  at 
that  time,  and  you  can  feel  free  to  think  about  that  when  he  comes 
up. 

Mr.  Conyers.  Let  me  ask  you  this:  Is  it  correct,  as  far  as  you 
understand,  that  at  one  point  during  the  review  of  the  regs  ban- 
ning asbestos  that  OIRA  evaluated  the  discounted  cost  of  a  life  lost 
to  cancer  at  $22,094.93? 

Mr.  Plager.  That  is  not  something  that  I  have  any  personal  in- 
formation about,  Mr.  Chairman. 

Mr.  Conyers.  OK  I  understand  that  OIRA  made  the  EPA  spend 
a  couple  of  million  dollars  on  asbestos  impact  assessments.  This 
was  against  the  recommendations  of  the  EPA  scientific  staff,  which 
felt  that  enough  was  known  about  the  medical  effects  of  asbestos 
and  about  the  effect  of  the  ban  on  the  private  sector  that  the  rules 
should  have  been  approved. 

Are  you  aware  of  that? 

Mr.  Plager.  No,  sir. 

Mr.  Conyers.  OK.  All  right,  on  that  note,  I  conclude  my  ques- 
tions, and  we  will  begin  with  Mr.  Horton  as  soon  as  we  have  all 
discharged  our  responsibilities  on  the  floor. 

Mr.  Plager.  All  right,  sir. 

[Recess  taken.] 

Mr.  Synar  [presiding].  Since  we  are  running  late,  I  will  do  my 
questioning,  and  when  John  gets  back,  he  can  begin. 

Mr.  Plager,  the  subcommittee  has  received  documentation  show- 
ing that  OIRA  is  responsible  for  holding  up  the  issuance  of  two  im- 
portant EPA  standards  for  air  pollution  sources  in  the  chemical  in- 
dustry. 

Mr.  Plager.  Excuse  me.  Could  you  please  clarify  your  question? 

Mr.  Synar.  Under  the  chemical  industry.  In  the  1977  Clean  Air 
Amendments,  EPA  was  required  to  issue  the  standards  no  later 
than  August  7,  1982.  But  here  it  is  in  August  1989,  and  they  have 
still  not  been  issued.  In  fact,  after  repeated  long  delays,  OIRA  has 
rejected  them  under  Executive  Order  12291  not  once,  not  twice,  but 
three  times. 

Specifically,  I  am  referring  to  two  types  of  equipment  found  in 
chemical  plants  known  as  air  oxidation  process  units  and  distilla- 
tion process  units,  two  generic  types  of  units  used  to  make  a  wide 
variety  of  chemicals.  They  emit  large  amounts  of  pollution,  the 
kind  that  are  transformed  into  ozone  smog. 

In  fact,  a  former  head  of  the  Air  Pollution  Program  at  EPA,  I 
might  point  out  a  Reagan  appointee,  told  OMB,  and  I  quote,  that 
"emissions  from  one  air  oxidation  unit  are  typically  5,000  tons  per 
year,  which  is  equivalent  to  the  emissions  of  more  than  one  million 
vehicles  meeting  the  tail  pipe  standard." 

They  also  emit  39  specific  toxic  chemicals,  at  least  eight  of  which 
are  cancer-causing.  The  record,  as  I  understand  it,  shows  that 
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OMB's  obstruction  of  these  standards  began  even  before  they  were 
formally  submitted  for  review  under  Executive  Order  12291. 

The  conflict  first  came  to  public  light  in  records  of  meetings  be- 
tween EPA  and  OMB  officials  in  1982  and  1981.  Repeated  letters 
from  EPA  officials,  again  all  Reagan  appointees,  failed  to  loosen 
OMB's  grip  on  the  rule. 

OMB  formally  returned  the  draft  proposed  standards  to  the 
agency  for  EPA  consideration  in  March  1982.  Ultimately,  EPA  pro- 
posed the  standards  for  these  sources,  but  not  until  October  1983, 
15  months  after  they  were  supposed  to  be  promulgated. 

But  OMB's  obstruction  did  not  stop  there.  As  required  by  the  Ex- 
ecutive order,  EPA  submitted  its  final  rules  to  OMB  in  1986,  only 
to  have  them  extended  and  ultimately  returned  for  reconsideration 
as  "inconsistent  with  the  principles  of  Executive  Order  12291  in 
November  1986." 

EPA  sent  the  rules  back  to  OMB  in  November  1988.  After  an- 
other extension,  OMB  once  again  returned  them  in  April  of  this 
year,  once  again  for  reconsideration  and  as  "inconsistent  with  the 
principles  of  Executive  Order  12291."  The  net  result  of  this,  Mr. 
Plager  is  that  now,  after  8  years  of  OMB-inspired  delay  in  issuing 
these  important  control  regulations,  we  still  do  not  have  them.  Now 
do  you  challenge  that  chronology  as  I  have  described? 

Mr.  Plager.  When  was  the  last  return  letter,  Mr.  Chairman? 
Was  that  April  1988,  did  you  say? 

Mr.  Synar.  That  is  correct. 

Mr.  Plager.  While  these  events  did  not  take  place  before  I  was 
born  

Mr.  Synar.  Did  you  bring  any  staff  that  will  confirm  that  chro- 
nology? 

Mr.  Plager.  Mr.  Chairman,  I  regret  that  I  did  not  know  in  ad- 
vance that  you  wished  to  explore  this  issue  

Mr.  Synar.  Can  any  of  your  staff  confirm  that  chronology? 

Mr.  Plager.  I  doubt  that  they  are  prepared  to  

Mr.  Synar.  Mr.  Plager,  if  your  staff  is  present,  will  they  please 
stand?  All  your  staff  who  are  present  today,  please  stand. 

Mr.  Plager.  You  may  do  that. 

Mr.  Synar.  Everyone. 

Now,  please  remain  standing  so  we  will  know  you.  Please  stand 
and  remain  standing.  Will  one  of  you  confirm  or  deny  that  chro- 
nology? 

Mr.  Plager.  I  don't  think  that  is  a  proper  procedure,  Mr. 
Chairman  

Mr.  Synar.  Mr.  Plager,  I  am  asking,  will  anyone  confirm  or  deny 
that  procedure? 

Mr.  Plager.  I  have  a  letter,  a  copy  of  a  letter  that  I  wrote  on 
April  10,  1989,  to  Administrator  Reilly,  which  I  would  be  glad  to 

read  into  the  record  and  to  you,  if  you  would  like  

Mr.  Synar.  That  is  not  necessary.  Mr.  Plager,  let  me  ask  you  

Mr.  Plager.  I  am  not  able  to  confirm  that  chronology  from  mem- 
ory. 

Mr.  Synar.  At  least  one  court  has  ruled  that  OMB  lacks  author- 
ity to  review  rules  when  such  review  interferes  with  meetings,  stat- 
utory and  judicial  deadlines,  that  is  NRDC  v.  Ruckelshaus.  When 
such  review  interferes  with  that  judicial  deadline,  Executive  Order 
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12291  itself  states  that  OMB  review  is  authorized  only  where  in- 
consistent with  law,  including  statutory  deadlines. 

Now,  in  this  light,  Mr.  Plager,  how  do  you  justify  any  OMB  re- 
view of  these  proposed  or  final  rules  after  the  statutory  deadline 
of  August  1982?  Wasn't  all  OMB  involvement  in  these  rules  since 
August  1982,  contrary  to  that  court  decision,  and  the  terms  of  the 
Executive  order  itself? 

Mr.  Plager.  Our  policy,  consistent  with  the  court  order,  is  that 
we  will  not  cause  an  agency  to  delay  responding  to  a  statutory  

Mr.  Synar.  Well,  how  do  you  describe  what  has  occurred  here, 
Mr.  Plager,  if  that  is  your  policy? 

Mr.  Plager.  I  cannot  describe  it,  because  I  do  not  know  it.  I  will 
be  glad  to  look  into  it,  however,  and  report  back  to  you. 

[The  information  was  not  received.] 

Mr.  Synar.  While  you  are  looking  into  it,  answer  this  question, 
too.  At  any  time  during  the  process,  Mr.  Plager,  did  OMB  person- 
nel have  contact  with  any  industry  officials  or  reps  in  writing  or 
orally  in  considering  these  standards? 

I  want  you  to  indicate  when  you  are  responding,  all  such  contacts 
going  back  as  far  as  the  solicitation  of  industry  comments  on  the 
regulations  by  the  Vice  Presidential  Regulatory  Relief  Task  Force 
at  the  beginning  of  the  Reagan  administration.  I  would  also  like 
you  to  supplement  your  answer  when  you  are  looking  to  review 
your  files  and  supply  the  subcommittee  with  any  additional  memo- 
randums or  letters  which  pertain  to  the  review  of  these  rules  and 
beyond  those  already  supplied  to  us,  and  we  should  hope  to  see 
that  information  include  communications  to  and  from  industry  per- 
sonnel in  writing  or  orally. 

Can  we  get  your  commitment  on  that? 

Mr.  Plager.  I  will  have  the  staff  explore  the  record.  I  don't  know 
whether  you  were  in  the  room  when  I  reported  on  the  new  proce- 
dures beginning  in  1986,  but  since  1986,  we  would,  of  course,  have 
complete  records  on  which  meetings,  and  we  will  be  able  to  provide 
them. 

What  is  available  prior  to  1986,  I  have  no  idea.  I  will  in  good 
faith  find  out  for  you. 
Mr.  Synar.  And  you  will  provide  all  of  that  for  the  record? 
Mr.  Plager.  Whatever  I  can  find  I  will  provide  for  you. 
[The  information  was  not  received.] 

Mr.  Synar.  All  right.  Now,  reviewing  the  documents  given  to  the 
subcommittee,  Mr.  Plager,  one  can  see  that  OIRA's  main  complaint 
against  the  EPA  proposals  has  been  virtually  the  same  for  8  years, 
and  that  complaint  has  been  in  using  your  calculations,  not  EPA's, 
that  these  standards  don't  pass  your  agency's  cost-benefit  test. 

Now,  EPA  has  routinely  and  resolutely  disagreed  with  OMB's 
calculations.  EPA  determined  that  the  cost  of  these  standards  is 
reasonable.  In  fact,  it  is  so  small  that  it  would  have  no  perceivable 
effect  on  the  capital  or  operating  budgets  of  the  firms  involved.  Not 
even  the  industry,  Mr.  Plager,  disagrees  with  that  conclusion. 
Nonetheless  we  have  here  a  Mexican  standoff  for  the  last  8  years. 

Let  me  ask  you  first  a  question  about  the  law.  As  far  back  as 
1973,  Mr.  Plager,  the  courts  ruled  that  this  section  of  the  Clean  Air 
Act,  that  is  section  111  does  not  require  EPA  to  undertake  a  cost- 
benefit  analysis.  The  leading  decision  is  a  1973  case  known  as  Port- 
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land  Cement  Association  v.  Ruckelshaus.  Now  in  light  of  this  deci- 
sion, Mr.  Plager,  what  is  your  authority  for  conditioning  your  ac- 
ceptance of  these  air  pollution  standards  for  EPA's  adoption  of  your 
cost-benefit  approach? 

Mr.  Plager.  There  are  two  things  to  take  into  account.  One  of 
them  is  Executive  Order  No.  12291  specifically  requires  that  regu- 
lations be  reviewed  to  ensure  that  benefit-cost  is  taken  into  account 
where  it  is  consistent  with  law.  That  Presidential  policy  has  been 
Presidential  policy  for  the  last  four  Presidents  at  least.  That  is  pol- 
icy not  only  for  OMB  but  it  is  policy  for  all  Federal  agencies  that 
are  subject  to  Presidential  supervision — which  means  all  executive 
branch  agencies  at  a  minimum. 

To  the  extent  an  agency  can  and  is  allowed  by  law  to  take  that 
into  consideration,  Presidential  policy  is  that  they  should  take  it 
into  consideration.  The  question  is  not  whether  they  are  required 
by  statute  to  take  benefit-cost  into  account,  but  whether  under  the 
statute  they  have  the  option  of  taking  it  into  account.  If  they  do 
have  the  option  of  taking  it  into  account,  it  is  the  President's  policy 
that  they  do  so. 

Mr.  Synar.  Let  me  conclude — that  is  a  nice  answer,  not  to  my 
question.  I  still  want  to  know  what  your  authority  is.  I  understand 
what  your  policy  is,  but  where  is  your  authority? 

Mr.  Plager.  Our  authority  for  evaluating  a  draft  rule  in  terms 
of  benefit-cost,  is  Executive  Order  No.  12291. 

Mr.  Synar.  Thank  you,  Mr.  Chairman. 

Mr.  Conyers  [presiding].  Thank  you,  Mr.  Synar. 

Mr.  Horton. 

Mr.  Horton.  Thank  you,  Mr.  Chairman.  How  many  information 
collection  questions  which  are  not  contained  in  the  rule  does  OIRA 
process  each  year  approximately? 

Mr.  Plager.  We  would  estimate  that  approximately  5  to  8  per- 
cent of  the  3,500  information  requests  that  we  process  each  year 
are  not  contained  in  or  related  to  a  rule.  The  other  side  of  that 
coin,  obviously  is  that  something  in  the  neighborhood  of  92  to  95 
percent  of  our  information  requests  that  we  review  are  contained 
in  or  related  to  a  regulatory  action. 

Mr.  Horton.  How  many  information  collection  requests  con- 
tained in  a  rulemaking  process  does  OIRA  process  each  year? 

Mr.  Plager.  As  I  suggested,  it  would  be  in  the  neighborhood  of 
92  to  95  percent  of  that,  a  total  of  3,500,  yes. 

Mr.  Horton.  The  total  of  3,500? 

Mr.  Plager.  Yes,  sir. 

Mr.  Horton.  Much  of  the  3  previous  days  of  hearings  that  the 
committee  has  held  on  the  Paperwork  Reduction  Act  focused  on 
OIRA  interference  in  the  rulemaking  process.  OIRA  desk  office 
interaction  with  agencies  on  information  collection  requests  con- 
tained in  the  rule  specifically  has  been  criticized. 

What  is  the  role  of  the  desk  officer  in  the  clearance  of  informa- 
tion collection  requests  contained  in  the  rule? 

Mr.  Plager.  As  I  tried  to  outline  in  my  opening  oral  remarks, 
the  desk  officer's  job  is  to  do  the  initial  analysis  and  review  of  a 
rule  that  is  submitted  either  under  the  Paperwork  Reduction  Act 
for  paperwork  clearance  or  under  Executive  Order  No.  12291  or 
both. 
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The  desk  officer  does  that  initial  analysis,  and  then  discuses  that 
analysis  with  the  branch  chiefs  and  makes  his  or  her  recommenda- 
tions to  the  branch  chiefs.  It  is  the  branch  chief  basically  who  is 
responsible  for  the  day-to-day  determinations  that  are  made  under 
the  act  or  under  the  Executive  order.  As  a  matter  of  formal  policy 
all  disapprovals  and  all  actions  on  requests  of  more  than  1  million 
hours  must  specifically  be  approved  by  a  branch  chief. 

Mr.  Horton.  What  is  the  average  number  of  desk  officers  that 
you  have? 

Mr.  Plager.  Those  whose  primary  dedication  is  to  this  work  is 
about  35  desk  officers,  supervised  by  four  branch  chiefs. 
Mr.  Horton.  So  you  have  four  branch  chiefs? 
Mr.  Plager.  Yes,  sir. 

Mr.  Horton.  Would  there  come  a  time  when  

Mr.  Plager.  For  supervising  this  work.  We  also  have  a  statis- 
tical branch  chief  who  I  am  not  counting. 
Mr.  Horton.  But  that  is  different. 
Mr.  Plager.  Yes,  sir. 

Mr.  Horton.  Would  there  come  a  time  when  a  desk  officer  would 
have  an  interaction  with  a  person  who  is  a  technician  from,  say, 
OSHA  or  EPA?  Would  they  have  telephone  conversations  back  and 
forth? 

Mr.  Plager.  Often,and  regularly.  That  is  part  of  their  respon- 
sibilities and  their  duties,  yes,  sir. 

Mr.  Horton.  Would  the  desk  officer  have  the  authority  to  make 
a  decision  with  regard  to  the  application? 

Mr.  Plager.  A  desk  officer  would  have  the  authority  to  discuss 
the  problems  with  his  or  her  counterpart  in  the  agency  and  to  tell 
that  person  what  the  desk  officer's  views  were  on  the  issue. 

The  decision,  as  I  indicated,  is  normally  that  of  the  branch  chief, 
my  Deputy  or  myself,  depending  upon  the  level  at  which  the  agen- 
cy wishes  to  bring  the  discussion. 

Mr.  Horton.  The  final  decisions  are  made  by  the  Deputy  or  the 
Administrator;  is  that  correct? 

Mr.  Plager.  The  final  decision  is  always  made  by  a  policy  official 
in  any  case  in  which  the  technical  staff,  the  lower  level  staff  are 
dissatisfied  or  in  disagreement  with  any  of  our  desk  officer's  posi- 
tions or  even  our  branch  chief  position. 

The  process  is  quite  straightforward.  At  any  time  a  staff  person 
in  an  agency  can  refer  a  problem  to  their  supervisor  who  can  refer 
it  to  the  appropriate  policy  level  official  in  the  agency,  who  picks 
up  the  phone  and  talks  to  me. 

Mr.  Horton.  What  about  the  EPA  Administrator,  would  he  pick 
up  the  phone  and  call  you? 

Mr.  Plager.  Indeed.  I  used  to  meet  fairly  regularly  with  the  EPA 
Administrator,  and  I  speak  regularly  now  to  the  new  EPA  Deputy 
Administrator  and  to  others  such  as  the  EPA  Assistant  Adminis- 
trators. 

Mr.  Horton.  That  is  3,500  that  come  into  the  office.  What's  the 
total  number  of  agencies  involved? 

Mr.  Plager.  I  have  details  on  that  which  I  can  provide  you. 
There  are  four  or  five  big  agencies  which  generate  a  large  percent- 
age of  the  work,  both  in  the  paperwork  area  and  

Mr.  Horton.  Which  ones  are  those?  The  FDA? 
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Mr.  Plager.  I  will  get  it  for  you. 
Mr.  Horton.  All  right. 

Mr.  Plager.  But  then  the  rest  of—say,  40  percent  is  generated 
by  four  or  five  agencies.  The  rest  of  it  is  generated  by  a  large  num- 
ber of  agencies.  Here  it  is.  For  example,  USDA,  since  1981  until 
today,  USDA  submitted  over  2,000,  HHS  over  3,000,  Treasury  over 
4,000. 

Mr.  Horton.  Well,  you  have  that  in  written  form? 
Mr.  Chairman,  could  we  put  that  in  the  record? 
Mr.  Plager.  We  can  certainly  put  it  together  for  you. 
Mr.  Conyers.  Without  objection,  so  ordered. 
[The  information  was  not  received.] 

Mr.  Horton.  What  is  the  general  background  of  your  branch 

chiefs? 

Mr.  Plager.  The  branch  chiefs  on  the  whole  have  extensive 
backgrounds  and,  in  fact,  information  on  them  appears  in  this  GAO 
report  that  was  prepared  for  the  committee.  Let  me  refer  quickly 
to  it.  The  particular  branch  chiefs  we  are  talking  about  

Mr.  Horton.  Which  report  are  you  referring  to? 

Mr.  Plager.  This  is  the  GAO  report,  Mr.  Horton,  called  "Regu- 
latory Review:  Information  on  OMB's  Review  Process."  It  is  a  July 
1989  document  that  was  prepared  by  GAO  for  this  committee  with 
factual  information. 

Mr.  Horton.  That  is  enough  information  here  at  this  point. 

Mr.  Plager.  May  I  just  mention  that  of  the  four  branch  chiefs 
that  we  are  talking  about,  one  of  them  is  a  lawyer,  an  LLB,  two 
of  them  are  Ph.D's  in  economics,  and  one  of  them  is  a  BA  in  inter- 
national relations. 

Mr.  Horton.  Is  a  what? 

Mr.  Plager.  Bachelor  of  arts  in  international  relations. 

Mr.  Horton.  You  mention  in  your  testimony  a  program  whereby 
OIRA  informs  agencies  of  contacts  it  has  had  with  individuals  out- 
side of  Government  or  in  other  agencies  regarding  regulations  of 
the  initiating  agencies. 

My  understanding  that  this  program  covers  oral  as  well  as  writ- 
ten communication.  Is  that  correct: 

Mr.  Plager.  That's  correct. 

Mr.  Horton.  What  agencies  currently  participate  in  this  policy? 

Mr.  Plager.  Presently  the  agencies  that  have  elected  to  partici- 
pate in  this  policy,  in  addition  to  EPA,  are  the  Department  of 
Housing  and  Urban  Development,  the  Department  of  Transpor- 
tation, the  Department  of  the  Treasury,  and  the  Department  of 
Labor. 

Mr.  Horton.  I  understand  that  this  and  other  sunshine  policies 
were  implemented  as  part  of  the  agreement  reached  with  Congress 
in  the  1986  reauthorization.  How  many  of  these  12  policies  have 
been  put  into  effect  and  could  you  provide  the  subcommittee  with 
a  brief  description  of  each  for  the  record? 

Mr.  Plager.  I  can,  sir.  All  of  them  have  been  put  into  effect,  and 
I  can  provide  the  subcommittee  with  that  material. 

Mr.  Horton.  All  right.  We  have  heard  from  some  witnesses  that 
OIRA  has  second-guessed  the  scientific  and  technical  expertise  of 
the  agencies,  in  particular  OIRA's  role  in  the  tampon  labeling  regu- 
lation and  the  hazardous  communications  standard. 
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You  have  already  talked  about  the  asbestos  rule,  air  pollution 
regulation,  census  questionnaire  deletions,  VDT  study,  and  a  host 
of  others  were  cited  as  examples.  To  your  knowledge  in  any  or  all 
of  the  above  or  in  any  other  rulemaking  review  has  the  head  of  the 
implementing  agency  or  other  responsible  policy  officials  failed  to 
resolve  policy  disputes  with  OIRA? 

Mr.  Plager.  No,  sir. 

Mr.  Horton.  The  fear  is  we  are  placing  blame  for  regulatory  de- 
cisions on  a  legitimate  review  process  that  is  set  up  under  the  Pa- 
perwork Reduction  Act  and  not  on  the  policy  people  who  make  the 
decisions,  and,  whether  we  agree  with  the  decisions  or  not,  who 
have  the  right  to  make  these  decisions. 

Now,  as  I  understand  it,  these  people  that  you  are  talking  about, 
the  branch  chiefs  and  you  and  the  Deputy  Administrator  are  the 
ones  who  make  these  policy  decisions.  Is  that  correct? 

Mr.  Plager.  Yes,  sir,  that  is  correct.  In  any  question  where  there 
is  a  challenge  or  unresolved  dispute  between  a  branch  chief  and  an 
agency  official,  the  issue  can  be  brought  to  me  by  the  agency  at  any 
time. 

Mr.  Horton.  Why  is  it  important  to  coordinate  those  activities 
and  to  have  this  type  of  an  organization? 

Mr.  Plager.  One  of  the  things  I  think  the  Paperwork  Reduction 
Act  clearly  attempts  to  do  and  one  of  the  things  I  know  which 
underlies  the  President's  Executive  orders  in  this  area  is  to  try  to 
ensure  that  the  policy-level  officials  in  the  agencies  are  personally 
involved  in  significant  regulatory  and  paperwork  decisions. 

That  way  these  issues  get  coordinated  throughout  the  agency, 
and  it  helps  ensure  coordination  throughout  the  Government. 
That's  why  the  structure  is  set  up  so  that  any  time  there  is  a  genu- 
ine difference  of  view  between  the  reviewers  in  my  office  and  the 
people  in  the  agencies,  the  issue  can  be  brought  up  to  me  without 
any  problem.  The  policy  level  officials  on  both  sides  can  get  the 
issue  resolved,  consistent  with  the  law  and  with  the  President's 
policies. 

Mr.  Horton.  If  we  didn't  have  such  a  process,  what  would  the 
situation  be?  Would  it  create  more  paperwork?  Would  it  create  dif- 
ficulties with  regard  to  the  public  in  complying  with  regulations  or 
paperwork  requirements? 

Mr.  Plager.  I  tried  to  illustrate  that  point,  Congressman  Horton, 
in  my  opening  comments.  One  of  the  examples  I  skipped  in  order 
to  not  be  unduly  long  in  my  opening  comment  was  a  case  involving 
OSHA  regulations  dealing  with  blood-born  diseases.  OSHA  recently 
developed  a  regulation  for  blood-born  disease  protection  in  the 
work  place,  and  in  response  to  the  AIDS  problem. 

Blood-born  diseases  has  historically  been  the  concern  of  HHS. 
What  happened  was  the  OSHA  staff-level  people  talked  to  some 
staff-level  people  in  HHS  and  assumed  that  that  was  sufficient  co- 
ordination between  OSHA  and  HHS.  OSHA  sent  over  this  very 
large  regulatory  proposal  for  blood-born  diseases  in  the  workplace. 

We  sent  it  over  to  HHS  for  formal  clearance.  What  we  discovered 
was  that  that  was  the  first  time  any  of  the  policy-level  people  and 
the  AIDS  office  in  HHS  even  knew  that  OSHA  was  undertaking 
this  major  blood-born  disease  rulemaking.  What  we  found  was  that 
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certain  of  the  big  agencies  in  HHS  had  objections  to  various  parts 
of  the  OSHA  rulemaking. 

None  of  that  would  have  come  out  without  a  requirement  for 
some  sort  of  review  and  clearance  process.  As  a  result  of  that  proc- 
ess we  were  able  to  work  with  OSHA  and  HHS  to  develop  a  rule- 
making that  addressed  most  of  the  major  concerns  and  indeed  that 
raised  some  issues,  some  important  issues  of  health  and  safety  that 
OSHA  had  not  even  had  an  opportunity  to  think  about. 

So  that  is  yet  another  illustration  of  how  important  it  is  to  have 
somewhere  in  the  Government  a  central  clearinghouse  to  which  the 
agencies  can  go  and  ensure  that  everybody  knows  what  everybody's 
doing  because  of  the  enormous  overlap  of  agency  activities  as  they 
impinge  on  the  citizens. 

Mr.  Horton.  Thank  you,  Mr.  Chairman. 

Mr.  Conyers.  Thank  you,  Mr.  Horton.  Mr.  Weiss? 

Mr.  Weiss.  Thank  you  very  much,  Mr.  Chairman,  Mr.  Plager. 
Let  me  start  with  a  comment.  I  noted  in  your  prepared  testimony 
your  concern  about  the  significant  costs  on  the  American  people 
which  Federal  regulations  pose,  but  I  think  it  also  is  worth  noting 
the  significant  costs  on  the  American  people  which  lack  of  suffi- 
cient Federal  regulations  impose. 

All  you  have  to  do  is  look  at  what  has  happened  with  the  savings 
and  loan  situation,  the  bailout,  where  we  are  looking  for  some- 
where close  to  $200  billion  because  of  the  lack  of  regulations  or  the 
lifting  of  regulations. 

I  found  it  an  interesting  coincidence  that  you  cited  a  case  in  your 
prepared  testimony  dealing  with  a  proposed  investigational  new 
drug  rewrite  that  you  had  gotten  involved  with  the  Commissioner 
of  FDA  when  you  were  with  HHS. 

In  preparation  for  a  hearing  that  my  subcommittee  conducted 
yesterday,  I  had  occasion  to  read  the  transcript  of  a  colloquy  on  the 
drug  approval  process  held  on  July  25  of  this  year  by  the  Adminis- 
trative Conference  of  the  United  States,  and  I  hope  you  will  bear 
with  me,  Mr.  Chairman. 

I  am  going  to  read  from  this  transcript  just  to  put  a  different  cast 
than  your  interpretation  of  it,  and  I  don't  question  the  legitimacy 
or  the  genuineness  of  your  interpretation.  I  am  going  to  read  a  cou- 
ple of  paragraphs.  This  is,  the  start  of  the  statement  by  William 
B.  Shultz,  a  senior  attorney  with  the  Public  Citizen  Litigation 
Group,  who  is  one  of  the  three  participants.  Mr.  O'Reilly,  Chairman 
of  the  ABA  Committee  on  Food,  Drug  and  Cosmetics  and  Commis- 
sioner Young  were  the  other  participants. 

The  colloquy  was  on  parallel  tracking,  which  is  the  new  approach 
that  they  are  discussing.  Mr.  Schultz  says  the  first  IND  rewrite, 
the  incident  you  had  spoken  about,  initially  had  a  proposal  that 
would  have  made  drugs  available  at  the  investigational  stage  even 
if  there  was  no  evidence  that  they  were  effective  and  would  have 
made  it  very  easy,  would  have  had  very  lax  rules  in  terms  of  the 
conditions  under  which  companies  could  charge  for  the  drugs. 

That  proposal  is  opposed  by  probably  the  most  diverse  group  of 
advocates  ever  to  assemble  and  agree  on  an  FDA  issue.  It  was  op- 
posed by  virtually  every  former  commissioner  and  general  counsel 
of  the  agency,  by  the  Pharmaceutical  Manufacturers  Association, 
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the  major  trade  association  for  prescription  drug  companies,  by  the 
Health  Research  Group,  which  is  a  group  I  work  with  a  lot. 

These  are  groups  that  never  agree.  Incidentally,  it  was  opposed 
by  a  lot  of  people  inside  the  FDA,  and  the  Commissioner  might  not 
want  to  say  this.  I  think  it  was  opposed  by  the  Commissioner  as 
well  or  maybe  he  does  want  to  say  it. 

"Dr.  Young:  Yes,  it  was  opposed  by  the  Commissioner  as  well.  We 
can  put  that  in  the  record."  I  cite  that  for  you  because  of  your  im- 
pression that  Commissioner  Young  was  looking  for  support  for  the 
OMB  position.  Sometimes  I  think  Commissioners  can  give  different 
impressions  as  to  what  positions  they  really  do  support. 

Chairman  Breger  then  asks,  any  support?  Who  supported  it? 
"Mr.  Shultz:  Who  supported  it?  Well,  we  know  the  Wall  Street 
Journal  supported  it  because  they  would  support  any  relaxation  of 
the  efficacy  standard  and  would  believe  it  was  essentially  rammed 
down  the  FDA's  throat  by  the  Office  of  Management  and  Budget, 
which  apparently  reads  the  Wall  Street  Journal,  but  doesn't  read 
a  lot  else  that  is  written  on  these  issues,  or  if  they  read  it  they 
don't  pay  attention  to  it." 

I  just  cite  that  for  you  because  your  impression  was  the  Commis- 
sioner was  sympathetic  to  what  OMB  was  trying  to  force  down  its 
throat,  but  the  Commissioner  said  otherwise.  Now  let  me  

Mr.  Plager.  May  I  respond  just  a  moment  to  that?  I  don't  think 
there  is  really  any  inconsistency  between  that  report  and  what  I 
reported.  In  the  process  of  discussions  between  FDA  and  OMB  and 
HHS,  how  do  you  capture  in  words  and  phrases  a  rule  that  reduces 
the  standard  without  going  below  an  important  safety  and  efficacy 
standard? 

Remember  we  are  making  a  special  rule  for  immediately  life- 
threatening  cases,  and  everybody  agreed  we  needed  safety  at  some 
level.  The  question  was  how  much  efficaciousness  needed  to  be 
demonstrated  before  a  patient  who  is  dying  and  whose  doctor 
knows  that  patient  is  dying  can  say,  "I  want  to  try  it;  just  let  me 
try  it." 

In  trying  to  craft  language  that  would  permit  FDA  to  release 
that  drug  to  such  a  dying  patient,  the  question  was  how  do  you  de- 
scribe the  minimum  level  of  efficaciousness  that  would  prevent  a 
fraudulent  drug  from  being  put  on  the  market.  Those  discussions 
went  on  at  some  length.  Tne  initial  effort  was  indeed  opposed  ex- 
actly the  way  you  have  described  it  in  that  report,  and  we  all 
agreed  that  that  initial  effort  fell  short. 

That  same  group  of  collected  FDA  lawyers  came  up  with  a  beau- 
tiful recasting  of  that  language  which  we  all  then  embraced  and 
which  indeed  is  the  language  that  is  now  in  the  rule.  The  Commis- 
sioner was  never  at  odds  with  the  purpose.  We  were  all  at  odds 
with  the  early  language. 

Mr.  Weiss.  Well,  Mr.  Plager,  I  don't  know  how  much  at  odds 
OMB  was  with  the  early  language.  The  fact  is  that  it  was  only 
after  my  subcommittee  held  a  full-scale  hearing  which  dem- 
onstrated the  uniform  opposition  of  everybody  else,  except  OMB,  to 
that  proposal  that  it  was  changed.  It  had  gotten  very  far  along  the 
line  before  that  change  took  place.  What  OMB  was  proposing,  just 
so  that  we  understand  it,  was  the  reverse,  to  stand  on  its  head  the 
demonstration  of  efficacy. 
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What  they  wanted  to  do  was  have  FDA  demonstrate  that  it  was 
not  effective,  rather  than  having  the  manufacturer  come  in  and 
demonstrate  efficacy.  That  was  the  problem.  But  in  any  event  I 
just  bring  that  out  to  you  because  I  think  it  is  an  important  sub- 
stantive demonstration  of  the  kind  of  problems  that  we  have  run 
into.  Now,  I  also  

Mr.  Plager.  I  was  sort  of  in  the  middle  of  that  whole  discussion, 
trying  to  be  an  honest  broker  on  behalf  of  the  Secretary  at  that 
point,  so  I  am  quite  familiar  with  it.  What  you  say  I  think  is  essen- 
tially correct. 

Mr.  Weiss.  Yes.  Also  I  listened  to,  in  response  to  Mr.  Horton's 
question,  your  description  of  the  credentials  of  some  of  those 
branch  chiefs.  You  will  agree  with  me,  will  you  not,  because  we 
have  the  information  from  your  agency,  that  none  of  the  branch 
chiefs  and  none  of  the  desk  officers  have  any  scientific  credits  or 
background? 

You  agree  with  that,  do  you  not? 

Mr.  Plager.  I  am  not  quite  sure  what  you  mean  by  scientific. 

Mr.  Weiss.  They  are  not  scientists.  None  of  the  branch  chiefs  or 
desk  officers  are  scientists. 

Mr.  Plager.  I  don't  know  that  any  of  them  are  chemists.  I  don't 
know  whether  you  consider  an  economist  a  scientist.  Anyway,  I  am 
not  going  to  argue  the  point. 

Mr.  Weiss.  I  know  economics  has  been  once  called  the  dismal 
science,  but  I  don't  think  that  that  is  

Mr.  Plager.  I  agree  with  that  description.  That's  why  I  thought 
it  was  a  science. 

Mr.  Weiss.  But  in  fact  the  response  that  we  got  back — well,  the 
information  we  have  is  that  only  5  out  of  40  professional  staff  peo- 
ple at  OMB  have  math  or  science  backgrounds,  so  again  this  is  why 
some  of  us  are  very  concerned  when  OMB  gets  into  overriding  the 
scientific  determinations  of  the  people  at  the  line  agencies,  and  I 
just  want  to  

Mr.  Plager.  We  do  not. 

Mr.  Weiss.  I  just  want  to  get  on  the  record  from  you  that  your 
people  are  not  scientists.  They  have  other  valuable  credentials,  but 
none  of  them  in  the  scientific  area? 

Mr.  Plager.  I  will  not  tell  my  Ph.D  economists  that  they  are  not 
scientists,  Mr.  Weiss.  I  will  tell  you  that  we  do  not  engage  in  over- 
ruling or  second-guessing  scientists  in  the  agencies.  We  do  not  do 
that. 

Mr.  Weiss.  Oh,  OK. 

Mr.  Plager.  We  have  no  interest  in  doing  that. 

Mr.  Weiss.  Well,  then,  let  me  ask  you,  OMB  recently  advised  me 
that  312  or  35  percent  of  the  826  draft  rules  submitted  to  OMB  by 
the  Department  of  Health  and  Human  Services  alone  between  1986 
and  1989  were  not  approved.  Of  those  

Mr.  Plager.  I  am  sorry,  give  me  those  statistics  again. 

Mr.  Weiss.  That  312  out  of  862  draft  rules  submitted  to  OMB 
by  the  Department  of  Health  and  Human  Services  between  1986 
and  1989  were  not  approved.  Of  those  312,  nearly  100  were 
"changed  in  substantial  ways." 

Now,  would  you  give  us  the  definition  at  OMB  of  what  "changed 
in  substantial  ways '  means? 
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Mr.  P lager.  I  don't  know  where  your  data  are  coming  from  and 
exactly  who  put  the  numbers  together  and  what  they  meant  by 
changed  in  substantial  ways,  so  I  can't  define  it. 

Mr.  Weiss.  Well,  I  will  tell  you.  Mr.  Chairman,  I  will  ask  unani- 
mous consent  that  we  have  entered  into  the  record  at  this  point  a 
list  which  we  got  from  OMB  of  all  rulemakings  referred  to  that  we 
had  questioned  about.  The  question  was,  please  provide  for  the 
record  a  list  of  all  rulemakings  referred  to  in  question  four  that 
were  subjected  to  formal  or  informal  passbacks  from  OMB  to  the 
originating  agency. 

Please  include  a  list  of  OMB's  reasons  for  each  passback,  and 
with  the  answer  which  I  will  read  also,  they  have  this  printout 
which  sets  forth  what  they  were  and  the  reasons  for  sending  them 
back.  A  number  of  them,  100  out  of  the  312,  as  I  say,  are  marked 
consistent  with  change  or  for  significant  change  or  withdrawn  by 
the  agency  or  any  number  of  other  notations.  These  are  from  your 
agency. 

Mr.  P LAGER.  This  was  a  document  provided  by  us? 

Mr.  Weiss.  That's  right.  It  was  dated  July  2,  1989.  Can  we  send 
a  copy  down  to  you  to  look  at? 

Mr.  Plager.  Yes,  would  you  please?  We  would  like  to  see  that. 

Mr.  Horton.  Ted,  that  was  in  response  to  a  letter  from  you  and 
the  committee? 

Mr.  Weiss.  I  had  sent  a  question. 

Mr.  Horton.  They  sent  back  a  letter? 

Mr.  Weiss.  It  responded  to  each  of  our  questions.  The  answer  to 

the  question  to  which  mis  was  affixed  

Mr.  Horton.  I  am  just  trying  to  identify  who  sent  it  back. 
Mr.  Weiss.  OMB  sent  it. 

Mr.  Horton.  Do  you  know  who  it  was  that  sent  it  back? 

Mr.  Plager.  I  think  this  was  a  document  that  we  had  prepared 
for  you,  if  I  am  not  mistaken,  some  months  ago,  and  

Mr.  Weiss.  Well,  July  2,  1989,  is  the  printout  date  on  it. 

Mr.  Plager.  Yes.  What  is  in  here  is  factually  correct.  Could  you 
restate  your  question,  please. 

Mr.  Weiss.  What  I  am  asking  is  what  does  the  term,  "change  in 
substantial  ways,"  mean? 

Mr.  Plager.  Where  it  says  roughly  one-third  were  changed  in 
substantial  ways? 

Mr.  Weiss.  Right. 

Mr.  Plager,  As  you  can  see  from  the  rather  lengthy  printout, 
there  is  quite  a  number  of  rules  that  are  involved.  I  think  what 
happens,  Mr.  Weiss,  is  that  in  many  cases  there  are  a  number  of 
relatively  minor  editorial  issues  that  are  raised  for  clarification. 

One  of  the  things  that  we  find  ourselves  doing  in  looking  at 
rulemakings  submitted  by  agencies  is  trying  to  read  them  from  the 
viewpoint  of  the  using  public.  Oftentimes  they  are  written  in  frank- 
ly somewhat  obscure  bureaucratic  manner. 

One  of  the  things  we  try  to  do  is  encourage  the  agencies  to  put 
things  in  relatively  plain  English.  That  we  do  not  consider  to  be 
substantial  change.  That  is  largely  a  kind  of  interactive  editorial 
discussion  process.  I  think  probably  the  phrase  roughly  one-third 
were  changed  "in  substantial  ways"  probably  implies  that  these 
went  to  something  more  than  mere  editorial  change,  but  raised 
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questions  about  the  substantive  nature  of  what  they  were  trying  to 
do  in  the  rulemaking  and  how  they  were  going  about  doing  it. 

The  exact  details  in  each  case,  you  know,  would  depend  on  pick- 
ing and  choosing  

Mr.  Weiss.  I  wanted  a  general  definition. 

Mr.  Plager.  I  think  that  is  what  that  meant. 

Mr.  Weiss.  Indeed,  I  think  that  is  quite  right.  When  we  ques- 
tioned a  member  of  your  staff  about  it,  they  said  that  substantial 
change  in  the  regulation  means  a  change  involving  matters  of  pol- 
icy as  opposed  to  a  mere  technical  change.  You  would  agree  with 
that? 

Mr.  Plager.  Yes,  sir. 

Mr.  Weiss.  Right.  So  that  again  the  role  that  OMB  has  played 
and  OIRA  has  played  is  not  just  a  coordinating  role,  which  I  don't 
think  any  of  us  would  really  disagree  with.  What  we  are  question- 
ing very  seriously  here  is  the  role  that  OIRA  places  in  stepping  be- 
yond its  bounds,  beyond  coordination,  beyond  clarification  and  get- 
ting into  substantive  policy  changes,  and  Mr.  Synar  had  asked  you 
a  question  before  as  to  what  your  authority  was  in  one  specific  as- 
pect. 

That  is  on  cost-benefit  analysis,  and  you  cited  the  President's  Ex- 
ecutive order,  and  I  assume  that  that  also  meant  that  you  have  no 
statutory  authority  that  you  can  cite.  Is  that  correct? 

Mr.  Plager.  No,  that  is  not  correct,  sir. 

Mr.  Weiss.  Will  you  cite  the  statutory  authority? 

Mr.  Plager.  I  plan  to  do  that  right  now.  You  suggest  that  if  we 
go  beyond  technical  change  or  editorial  change,  we  are  going  be- 
yond our  boundaries.  I  suggest  to  you  that  that  is  not  correct  at 
all.  A  reading  of  the  Paperwork  Reduction  Act  requires  that  we 
make  a  judgment  

Mr.  Weiss.  I  am  sorry.  I  am  sort  of  switching  on  you,  and  I 
apologize.  I  ask  now  as  a  followup  to  Mr.  Synar's  question  on  the 
cost-benefit  analysis  that  you  were  making,  and  you  had  said  that 
you  did  that  on  the  basis  of  the  President's  Executive  order,  and 
he  was  pressing  you  as  to  authority. 

You  kept  on  repeating  the  President's  Executive  order,  and  so  I 
assume  that  in  regard  to  the  cost-benefit  analysis,  what  you  are 
speaking  about  is  Executive  order  authority  and  not  statutory  au- 
thority. Is  that  correct? 

Mr.  Plager.  If  the  question  you  are  asking  is,  do  we  have  au- 
thority under  Executive  Order  No.  12291  to  do  something  more 
than  coordinating  and  editorial  and  technical  advances,  the  answer 
is,  yes,  we  do. 

Mr.  Weiss.  Well,  I  will  ask  the  response — finish  your  answer  on 
that  first,  OK?  Then  I  want  to  get  back  to  what  Synar  was  talking 
about. 

Mr.  Plager.  Executive  Order  No.  12291,  as  an  exercise  of  the 
President's  constitutional  powers,  directs  us  to  look  at  these  agency 
proposals,  not  simply  from  the  viewpoint  of  coordination  or  simply 
from  the  viewpoint  of  technical  or  editorial  improvement,  but  di- 
rects us  to  look  at  them  from  the  viewpoint  of  asking  the  agency, 
do  you  have  adequate  information  on  the  problem  on  which  to  base 
this  rulemaking?  Have  you  considered  the  net  impact  on  society? 
Is  your  rulemaking  the  best  among  the  alternatives,  the  choice  of 
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rulemaking,  the  direction  in  which  you  are  going,  the  best  among 
the  various  alternatives  open  to  you  within  the  law  in  order  to 
bring  about  the  best  net  benefits  to  society?  Have  you  considered 
the  benefits  compared  to  the  costs  of  this  rulemaking? 

Those  are  the  issues  that  Executive  Order  No.  12291  mandates, 
not  simply  suggests,  but  mandates  that  my  Office  and  my  staff  look 
at,  and  those,  indeed,  are  the  concerns  that  we  exercise.  The  coordi- 
nated function  is  in  a  sense  a  product  of  this  overall  effort. 

Mr.  Weiss.  Let  me  stop  you  there,  if  I  may.  I  tried  listening  care- 
fully. You  said  that  the  Executive  order  is  issued  on  the  basis  of 
the  President's  constitutional  power. 

Mr.  Plager.  That's  my  understanding  from  the  Justice  Depart- 
ment, yes. 

Mr.  Weiss.  And  that  is  the  authority  that  you  cite  for  the  entire 
regulatory  review  process.  Is  that  correct? 

Mr.  Plager.  Along  with  Executive  Order  No.  12498,  which  is  an 
Executive  order. 

Mr.  Weiss.  So  again  the  question  I  asked,  do  you  have  any  statu- 
tory authority?  The  answer  has  to  be  no,  you  do  not,  you  are  rely- 
ing on  the  President's  constitutional  powers;  isn't  that  correct. 

Mr.  Plager.  Yes,  sir. 

Mr.  Weiss.  OK 

And  you  are  not  suggesting  that  the  President's  constitutional 
powers  eliminate  the  separation  of  powers  delineated  in  the  Con- 
stitution as  to  what  the  powers  of  the  legislative  branch  of  the  Gov- 
ernment are.  You  are  not  suggesting  that  the  President,  through 
his  constitutional  power,  has  trie  right  to  totally  disregard  what- 
ever Congress  does  on  a  legislative  basis,  are  you? 

Mr.  Plager.  On  the  contrary,  Mr.  Weiss.  I  am  saying  that  the 
President's  power  is  based  on  the  concept  of  separation  of  powers, 
and  his  responsibilities  under  the  constitution.  I  might  note  to  you, 
sir,  that  Executive  Order  No.  12291  very  specifically  says  that 
these  duties  shall  be  carried  out  "consistent  with  law,"  and  we 
respect  

Mr.  Weiss.  OK  I  am  asking  you  to  cite  for  me  the  law  with 
which  it  is  consistent. 

Mr.  Plager.  No,  no.  In  the  performance  of  our  duties  we  are  di- 
rected by  the  President  to  act  consistently  with  the  law.  That  is, 
we  can  never  tell  an  agency  to  do  something  or  not  to  do  something 
that  is  inconsistent  with  the  law,  and  we  never  do. 

Mr.  Weiss.  So  that  your  premise  in  this  situation  is  that  because 
Congress  has  not  prohibited  regulatory  review,  you  are  authorized 
to  do  it? 

Mr.  Plager.  My  premise  is,  sir,  that  the  President  has  a  con- 
stitutional responsibility — independent  of  what  the  Congress  does. 

Mr.  Weiss.  I  simply  want  to  understand  where  you  are  coming 
from  because  I  was  confused  up  to  this  point  as  to  what  the  philo- 
sophical or  legal  basis  was  for  your  position.  Let  me  go  on  to  an- 
other question  with  your  indulgence,  Mr.  Chairman.  According  to 
your  internal  procedures  the  public  may  only  review  draft  regula- 
tions upon  request  to  OMB  after  OMb  has  completed  its  review 
function  and  after  the  rule  is  published  in  the  Federal  Register. 

That's  correct,  isn't  it? 

Mr.  Plager.  That  is  correct. 
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Mr.  Weiss.  Now  how  can  an  interested  member  of  the  public 
comment  in  a  timely  manner  on  OMB  changes  if  the  draft  rule  is 
not  made  available  until  after  the  actual  rule  is  published? 

Mr.  Plager.  The  answer  to  that,  Mr.  Weiss,  is  OMB  makes  no 
changes.  The  agencies  make  the  changes,  if  changes  are  to  be  made 
in  a  rule  submitted  for  review  under  Executive  Order  No.  12291. 
OMB  makes  no  changes.  OMB  discusses  with  the  agency  the  ques- 
tion of  whether  the  draft  rule  as  initially  submitted  is  consistent 
with  the  requirements  of  Executive  Order  No.  12291.  If  the  agency 
head  finally  concludes  that  it  is,  the  agency  head  proceeds  with  his 
or  her  rulemaking.  If  the  agency  head  concludes  that  we  have 
raised  points  that  were  not  adequately  considered  by  his  or  her 
staff,  the  agency  head  may  undertake  such  changes  as  the  agency 
head  sees  fit.  There  is  a  dialog  between  

Mr.  Weiss.  But  if  the  agency  head  does  not  choose  to  do  that  

Mr.  Plager.  To  do  which? 

Mr.  Weiss.  To  make  changes  in  what  you  have  recommended, 
that's  it,  that's  all  she  wrote,  and  the  public's  chance  to  be  involved 
in  the  process  is  out  the  window.  There  is  no  chance? 

Mr.  Plager.  No,  no.  We  have  to  go  back  to  the  Administrative 
Procedure  Act.  The  Administrative  Procedure  Act  says  that  an 
agency  head  who  wishes  to  promulgate  a  regulation  has  to  go 
through  informal  notice  and  comment  procedures,  and  that  is  what 
is  followed. 

Before  that  agency  head  publishes  an  NPRM  or  subsequently  a 
final  rulemaking,  that  is,  before  the  agency  head  decides  what  to 
submit  to  the  public,  the  agency  head  confers  with  the  President 
of  the  United  States,  through  the  Office  of  Information  and  Regu- 
latory Affairs,  and  says,  Mr.  President,  I  am  proposing  this  draft 
which  I  want  to  put  out  to  the  public  for  comment. 

We  then  have  a  discussion  as  to  whether  the  draft  is  consistent 
with  law  and  with  the  President's  policies  as  enunciated  in  Execu- 
tive Order  No.  12291. 

Once  that  decision  to  put  the  rule  out  to  the  public  for  comment 
is  reached  by  the  agency  head  following  this  discussion,  the  agency 
head  puts  out  the  agency's  proposed  rule,  and  the  public  has  all  the 
comment  period  provided  by  the  Administrative  Procedure  Act.  I 
don't  understand  that  this  process  in  any  way  reduces  or  interferes 
with  the  public's  participation  in  reviewing  the  agency  head's  pro- 
posed or  final  rulemaking. 

Mr.  Weiss.  Because  there  is  no  input  at  all.  The  decision  really 
is  made,  given  the  leverages  of  power  that  you  have  just  referred 
to,  the  decision  is  really  made  by  OMB? 

Mr.  Plager.  No,  sir. 

Mr.  Weiss.  The  agency  has  very  little  power  to  stand  up  to  OMB 
in  that  situation. 
Mr.  Plager.  That  simply  is  not  correct. 

Mr.  Weiss.  It  is  an  after-the-fact  situation.  That  is  the  concern 
I  have  got. 

Mr.  Plager.  Mr.  Weiss,  I  have  been  on  both  sides  of  the  case. 
When  I  represented  the  Secretary  of  HHS,  the  Commissioner  of 
Food  and  Drug,  the  head  of  CDC,  the  head  of  all  of  those  agencies 
in  HHS  would  send  forward  a  draft  regulation  to  the  Secretary's 
office.  We  in  the  Secretary's  office  would  then  go  over  it. 
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We  would  engage  in  a  dialog  with  the  agency.  Often  the  rule  got 
amended  or  revised  or  clarified  within  the  agency  itself.  We  would 
then  submit  that  draft  rule  to  OMB — to  OIRA.  We  would  then  have 
a  continuing  dialog. 

When  all  of  those  reviews  and  dialogs  were  completed,  we  would 
then  publish  the  rule  in  the  name  of  the  Secretary  of  HHS.  If  at 
any  time  we  disagreed  with  OMB  or  OIRA  strongly  enough,  we 
would  take  it  up,  and  we  would  get  a  decision  made,  and  OMB 
loses  in  any  number  of  cases. 

You  are  quite  wrong  in  thinking  nobody  can  deal  with  it.  OIRA 
is  not  that  potent. 

Mr.  Weiss.  Would  you  not  think  it  appropriate  to  open  the  proc- 
ess so  that  the  public  could  get  into  the  act  while  OMB  is  making 
its  recommendation,  which,  in  fact,  is  more  than  recommendation? 
Very  often  there  is  a  withdrawal  by  the  agency  of  its  regulations 
to  begin  with  in  its  totality. 

Mr.  Plager.  Personally,  I  think  it  would  be  highly  inappropriate. 
What  it  would  do  is  create  enormous  lobbying  pressures  both  on 
the  White  House  and  OIRA.  As  soon  as  it  became  known  that  a 
regulation  was  under  review  in  OIRA  and  that  some  industry  was 
going  to  be  negatively  impacted,  we  would  be  bombarded  with  lob- 
byists coming  all  over  us. 

The  agency  would  be  bombarded.  I  think  it  would  be  a  disaster 
for  the  process  of  public  participation.  The  time  for  the  public  to 
participate  is  when  the  agency  head  has  finally  gotten  the  best  ad- 
vice and  counsel  he  or  she  can  get  and  has  published  a  rulemaking 
for  public  comment. 

Then  you  have  a  public  record.  We  don't  want  private  lobbying, 
do  we? 

Mr.  Weiss.  Are  you  kidding  me?  That  is  a  rhetorical  question, 
isn't  it? 

Mr.  Plager.  You  may  treat  it  as  such,  yes. 

Mr.  Weiss.  Right.  Can  you  name  and  describe  instances  in  which 
an  agency  has,  one,  appealed  and,  two,  won  an  appeal  from  an 
OIRA  decision? 

Mr.  Plager.  An  instance  in  which  an  agency  

Mr.  Weiss.  Has  appealed  and  won  an  appeal  from  an  OIRA  deci- 
sion. 

Mr.  Plager.  I  would  have  to  think  about  that  one. 
Mr.  Weiss.  When  you  think  of  one,  will  you  submit  it  for  the 
record. 

Mr.  Plager.  I  would  be  glad  to.  It  presupposes  a  kind  of  for- 
malistic  appeal  process,  but  I  can  certainly — well,  let  me  give  you 
an  example.  Right  now,  we  have  under  review  animal  welfare  regu- 
lations, which  are  being  developed  by  the  Department  of  Agri- 
culture and  by  the  Department  of  Health  and  Human  Services, 
both  covering  animal  welfare  in  the  research  community  and  both 
taking  quite  different  approaches  to  how  the  regulatory  structure 
and  paperwork  requirements,  reporting  requirements  should  be  set 
up. 

I  sided — I  personally  sided  with  the  HHS  approach  and  informed 
the  Department  of  Agriculture  that  I  thought  it  important  that 
they  consider  the  HHS  approach  to  this  issue  as  well  as  their  own 
approach. 


678 


Secretary  Yeuter,  who  was  not  in  agreement  with  me,  went  over 
my  head  to  Mr.  Darman.  Mr.  Darman  brought  about  a  compromise, 
and  the  Secretary  of  HHS  and  Secretary  Yeuter  are  now  working 
that  out  through  their  staffs.  I  got  essentially  overruled  in  my  posi- 
tion by  a  direct  appeal  from  the  Secretary  to  Mr.  Darman. 

I  think  that  is  fine.  I  think  that  is  the  way  the  system  should 
work. 

Mr.  Weiss.  I  am  pleased  you  were  able  to  think  of  one. 

Mr.  Plager.  I  happened  to  think  of  that  one  because  it  was  still 
fresh  in  my  mind,  and  I  am  still  bleeding. 

Mr.  Weiss.  There  was  a  reference  to  the  100  significant  changes 
in  the  rules  that  were  changes  in  substantial  ways,  but  we  don't 
have  the  listing  of  those. 

Could  you  provide  for  the  record  a  description  of  all  the  changes 
ordered  or  suggested  by  OMB  to  draft  rules  sent  forward  by  the 
Department  of  Health  and  Human  Services  that  were  changed  in 
substantial  ways?  We  indicated  before  that  there  were  312  that 
were  changed,  100  were  changed  in  substantial  ways. 

We  would  like  a  list  of  those  100. 

Mr.  Plager.  You  want  just  a  list  of  the  rules? 

Mr.  Weiss.  Yes. 

Mr.  Plager.  We  will  develop  that,  yes,  sir. 

Mr.  Weiss.  OK  Your  office  further  advised  us  that  the  OMB 
staff,  and  I  am  quoting,  does  not  document  oral  communications 
with  executive  branch  agencies  and  that  to  do  so  would  create  "a 
blizzard  of  paper  with  no  apparent  use."  Putting  aside  for  a  mo- 
ment the  right  of  the  public  to  be  informed  of  significant  regulatory 
actions,  can  you  see  any  other  purpose  to  making  a  record  of  these 
communications? 

Mr.  Plager.  Any  other  purpose? 

Mr.  Weiss.  Yes. 

Mr.  Plager.  No,  I  can't  see  any  purpose  for  making  those  com- 
munications. I  take  it  you  are  asking  can  I  justify  a  logging  re- 
quirement? 

Mr.  Weiss.  Right. 

Mr.  Plager.  My  answer  is,  no,  I  cannot. 

Mr.  Weiss.  But  you  know  that  the  FDA,  for  example,  is  required 
to  do  that.  You  don't  think  that  that  is  a  bad  idea,  do  you? 

Mr.  Plager.  The  FDA  is  required  to  log  discussions?  That  is,  is 
the  Commissioner  of  FDA  required  to  log  discussions  he  has 
with  

Mr.  Weiss.  OMB  and  other  executive  branches. 

Mr.  Plager.  With  Secretary  Sullivan? 

Mr.  Weiss.  Outside  of  HHS.  Outside  of  its  own  agency. 

Mr.  Plager.  Outside  of  FDA? 

Mr.  Weiss.  Outside  of  HHS. 

Mr.  Plager.  I  am  aware  he  has  that  logging  requirement  be- 
cause he  always  logs  in  when  he  comes  to  talk  to  me. 

Mr.  Weiss.  Right.  You  don't  think  there  is  anything  inappropri- 
ate about  that,  do  you? 

Mr.  Plager.  I  wouldn't  have  imposed  it  because  I  don't  think  it 
is  terribly  useful,  but  he  seems  to  get  along  with  it. 
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Mr.  Weiss.  For  those  of  us  who  try  to  follow  the  paper  trail  from 
time  to  time  as  to  how  decisions  are  made,  we  find  it  extremely  im- 
portant. 

That  is  the  reason  the  requirement  was  put  in.  You  talked  about 
improper  lobbying  or  encouraging  lobbying.  One  of  the  things  that 
regulation  does  is  to  make  sure  that  there  is  a  record  as  to  who 
has  input  into  the  decisionmaking  process. 

Mr.  P lager.  I  understand  that  concern,  Mr.  Weiss.  If  you  are 
suggesting  there  is  an  analogy  between  FDA's  responsibilities  and 
OIRA's,  I  think  that  analogy  doesn't  hold  up  because  I  think  FDA 
is  a  very  different  animal  from  the  President's  Executive  Office  and 
the  responsibilities  that  the  President  has. 

FDA  is  not  part  of  the  Constitution  and  is  not  mentioned  in  it. 
The  President  is.  I  think  also  there  is  a  very  practical  question  as 
to  whether  you  want—in  an  agency  responsible  for  paperwork  re- 
duction, whether  you  really  want  to  create  the  kind  of  paperwork 
that  would  have  to  be  involved  in  the  hundreds  of  phone  calls  that 
are  conducted  every  day  in  the  orderly  business  of  reviewing  hun- 
dreds, thousands  of  regulations  and  paperwork  reviews  that  our 
Office  has  to  do. 

We  deal  with  over  100  different  agencies  on  a  regular  basis. 
FDA,  putting  aside  their  very  distinct  differences  in  place  within 
the  government  system,  FDA  is  a  whole  different  world.  Whatever 
reasons  you  may  nave  had  for  imposing  that  requirement  on  them, 
and  whether  it  functions  or  not,  I  think  are  not  apt  to  the  situation 
that  OIRA  is  in. 

Mr.  Weiss.  I  suggest  to  you  that  you,  yourself  are  quite  proud 
of  the  changes  that  have  been  made  since  your  stewardship. 

Mr.  P lager.  Yes,  sir.  And  we  are  prepared  to  make  more. 

Mr.  Weiss.  And  included  in  those  cnanges  is  the  fact  that  you 
are  required  now,  I  gather,  to  have  your  people  indicate  when  they 
have  contacts  with  people  outside  of  Government;  isn't  that  correct? 

Mr.  P lager.  They  are  not  allowed  to  have  contact  with  people 
outside  of  the  Government.  That  is  the  way  to  handle  that,  Mr. 
Weiss.  You  don't  create  an  enormous  paperwork  burden. 

Mr.  Weiss.  You  think  that  the  industry  that  is  affected  ought  not 
to  have  the  opportunity  to  discuss  with  the  regulatory  agency  what 
their  problems  are? 

Mr.  P lager.  I  think  they  ought  to  talk  to  the  regulatory  agency 
all  they  can.  They  ought  not  to  talk  to  us. 

Mr.  Weiss.  But  you  are  saying  that  this  is  the  way  to  handle  the 
problem,  FDA  can't  handle  the  problem  that  way. 

Mr.  P lager.  That's  right,  and  that  is  why  they  need  a  different 
rule  perhaps. 

Mr.  Weiss.  All  we  are  saying  is  in  the  same  way  you  found  rea- 
sons to  make  significant  corrections  in  your  operation,  maybe  you 
ought  to  consider  making  some  other  significant  changes. 

Mr.  Plager.  If  our  joo  involved  and  it  was  important  for  us  to 
talk  to  outside  sources  constantly,  I  can  understand  your  concern, 
but  our  job  doesn't  involve  that. 

Mr.  Weiss.  I  know  from  your  previous  public  statements,  and 
from  our  own  conversations,  that  you  do  not  object  to  congressional 
oversight  of  executive  agencies.  Again,  putting  aside  the  public's 
right  to  this  information,  how  else  can  Congress  perform  its  over- 
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sight  function  if  a  record  of  the  communications  between  OMB  and 
Federal  agencies  is  not  maintained? 

Mr.  Plager.  By  doing  exactly  what  you  are  doing  today,  sir,  call- 
ing us  up  here  and  asking  us  a  lot  of  hard  questions  and  telling 
us  to  go  get  the  information  you  want  if  I  can't  produce  it  from  the 
top  of  my  head. 

Mr.  Weiss.  I  would  like  to  think  that  you  think  there  should  be 
a  more  routine  way  of  dealing  with  it  than  just  congressional  hear- 
ings. 

Finally,  in  a  recent  communication  with  me,  OMB  defended  its 
interference  with  federally  funded  research  on  the  reproductive 
hazards  of  video  display  terminals. 

However,  you  also  said  that  OMB  will  "avoid  substituting  our 
judgment  for  those  of  the  responsible  agency  scientists  in  matters 
properly  within  their  purview."  In  the  VDT  case,  OMB  justified  its 
actions  by  citing  a  disagreement  among  scientists.  As  is  often  the 
case,  all  of  the  scientists  who  agreed  with  OMB  were  paid  consult- 
ants to  industry. 

Since  OIRA  has  no  scientific  staff,  how  would  OIRA  make  deci- 
sions about  health  research  when  there  are  disagreements  between 
Government  scientists  and  industry  consultants? 

Mr.  Plager.  Let  me  see.  Would  you  just  read  your  last  question 
for  me  again,  please? 

Mr.  Weiss.  Since  you  have  no  scientific  strength  within  your  own 
agency  

Mr.  Plager.  We  do  not  purport  to  do  scientific  review. 

Mr.  Weiss.  OK.  And  since  the  disagreement  is  between  Govern- 
ment scientists  and  industry  scientists  and  since  OMB  in  the  one 
instance  that  we  had,  the  VDT  terminal,  sided  with  the  industry 
scientists,  my  question  is  how  do  you  make  that  scientific  judgment 
between  two  sets  of  scientists;  that  is,  Government  scientists  and 
industry  scientists  if  you  don't  have  the  capacity. 

Mr.  Plager.  I  have  looked  a  little  bit  into  the  VDT  case  even 
though  it  was  sometime  ago  because  it  does  seem  to  keep  coming 
back.  My  reading  of  the  record,  Mr.  Weiss,  is  that  it  was  not  a  dis- 
agreement between  industry  scientists  and  Government  scientists 
over  any  scientific  issue. 

The  disagreement,  the  question  was  one  of  statistical  soundness 
of  the  particular  information  collection  they  were  attempting.  They 
had  questions  in  that  information  collection  which  in  the  judgment 
of  statisticians  would  have  distorted  the  results  of  the  responses. 

It  called  for  opinions  from  the  interviewees  on  issues  for  which 
there  was  no  factual  basis,  so  statistically  the  statisticians  said 
that  is  not  going  to  work  because  you  are  going  to  distort  the  re- 
sults. 

You  have  to  ask  questions  that  will  be  statistically  consistent 
and  statistically  sound.  It  was  not  a  scientific  debate  as  to  whether 
the  machines  emit  something  or  what  level  of  neutrons  causes  a 
certain  disease.  It  was  a  debate  about  sound  statistical  practice  in 
doing  a  study. 

We  do  have  competent  statisticians  on  our  staff.  Our  competent 
statisticians  were  consulting  with  other  competent  statisticians, 
both  inside  the  Government  and  outside  the  Government,  who  in 
their  best  judgment  concluded  that  there  are  some  statistical 
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anomalies  in  the  way  in  which  that  VDT  study  was  initially  pre- 
pared. 

We  conveyed  that  to  the  agency.  The  agency  went  back  and 
looked  at  it  and  eventually,  as  I  understand  it,  cleaned  it  up  and 
came  up  with  a  study. 

Mr.  Weiss.  No,  no,  no,  no,  no.  You  signed  off  on  it.  OMB  signed 
off  on  the  study  only  on  condition  that  some  69  questions  be  re- 
moved from  the  study.  That  was  the  nature  of  the  agency  cleaning 
up  its  act. 

It  couldn't  get  approval  for  it  unless  it  did  what  you  directed. 

Mr.  Plager.  That  is  right,  Those  questions,  as  I  understand 
them,  were  based  not  on  a  problem  of  dispute  about  science,  but 
on  a  problem  of  dispute  about  statistical  competence. 

Mr.  Weiss.  Except  that  the  information,  the  objection  about  the 
statistical  competence  of  the  question  was  brought  to  OMB  by  con- 
sultants hired  by  Southern  Bell  Telephone,  who  was  very  much 
concerned  about  the  study.  It  made  the  study  almost  useless,  and 
the  Federal  Government  now  has  just  authorized  to  another  agency 
the  funding  of  a  new  study  by  Mount  Sinai  Hospital  which  will  try 
to  do  the  work  that  should  have  been  done  at  first. 

It  was  a  monumental  waste  of  money,  Mr.  Plager,  that  is  the 
problem.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Conyers.  Does  the  gentleman  from  New  York  wish  to  have 
entered  into  the  record  the  computerized  record  of  OIRA  identify- 
ing draft  rules  that  were  reviewed  and  returned  for  consideration? 

Mr.  Weiss.  Yes,  I  appreciate  that,  Mr.  Chairman.  I  would  appre- 
ciate the  other  materials  which  Mr.  Plager  has  agreed  to  submit 
to  us. 

Mr.  Conyers.  Without  objection,  so  ordered. 
[The  information  was  not  received.] 

Mr.  Conyers.  The  gentleman  from  Texas,  Mr.  Bustamante. 

Mr.  Bustamante.  Thank  you.  I  have  just  two  questions  to  ask, 
and  I  would  like  to  submit  some  of  the  others  I  have  for  the  record, 
in  the  interest  of  time.  I  will  just  ask  two  questions  at  this  point. 

Mr.  Plager,  let  me  ask  you  two  questions,  one  with  respect  to  the 
Paperwork  Reduction  Act  and  the  other  one,  the  hazard  commu- 
nications for  workers. 

The  Paperwork  Reduction  Act,  you  mentioned  about  100  agencies 
that  you  monitor  or  have  oversight  on;  is  that  correct? 

Mr.  Plager.  I  don't  remember  the  exact  number,  but  I  think  it 
is  iri  that  range.  It  includes  not  only  what  we  call  the  executive 
branch  agencies,  but  it  also  included  the  independents. 

Mr.  Bustamante.  Most  of  the  work  is  in  what  areas,  do  you  re- 
call? Five  agencies  or  10  agencies? 

Mr.  Plager.  I  think  I  can  tell  you  that  from  the  rough  notes  I 
have  here.  On  the  paperwork,  it  is  mostly  the  USDA,  HHS,  Treas- 
ury, Department  of  Labor,  and  HUD  that  are  the  big  paperwork 
generators. 

Mr.  Bustamante.  How  about  DOD?  Do  you  find  yourself  doing 
any  work  in  DOD? 

Mr.  Plager.  DOD  is  a  joint  effort  of  my  office  and  OFPP,  the  Of- 
fice of  Federal  Procurement  Policy,  which  is  also  part  of  OMB.  We 
work  closely  together.  Most  of  the  DOD  paperwork  requirements 
deal  with  acquisitions,  so  we  don't  count  that. 
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Mr.  Bustamante.  Would  Treasury  and  DOD  account  for  about 
58  percent  of  all  the  information  collection  requests,  would  you  say, 
or  is  that  wrong? 

Mr.  Plager.  Well,  Treasury  certainly  is  the  biggest  generator.  I 
don't  know  whether  those  two  added  together  would  be  that  num- 
ber. But  that  is  probably  not  far  from  the  mark. 

Mr.  Bustamante.  You  know,  I  have  been  given  the  information, 
I  don't  know  if  this  is  correct,  and  you  can  perhaps  enlighten  me, 
but  that — your  department  mainly  deals  with  Labor,  EPA,  and 
HUD.  Would  that  be  a  correct  assumption? 

Mr.  Plager.  No,  I  don't  think  so,  when  you  say  mainly  deals 
with.  We  mainly  deal  with  all  of  the  agencies,  there  are  a  lot  of  lit- 
tle agencies  that  maybe  we  see  once  or  twice  a  year.  But  keep  in 
mind  that  an  agency,  if  you  call  it  that,  like  HHS  or  like  DOL,  is 
actually  a  conglomerate  of  10  or  12  agencies,  so  that  they  multiply 
by  10. 

Mr.  Bustamante.  Well,  yes,  well,  the  figures  show  that  OIRA  is 
20  percent,  and  it  is  only  6  or  7  percent  of  Treasury  and  DOD,  ac- 
cording to  OMB  Watch.  Would  they  be  wrong  in  these  figures,  or 
off,  or  what? 

Mr.  Plager.  I  would  like  to  look  at  the  figures. 

Mr.  Bustamante.  I  will  submit  that  question. 

Mr.  Plager.  Thank  you.  We  will  be  glad  to  comment.  They  are 
probably  not  terribly  wrong. 

Mr.  Bustamante.  Let  me  ask  you  one  question  on  hazard  com- 
munications for  workers.  Without  getting  into  the  merits  of  the 
case  before  the  Supreme  Court,  who  shoula  have  final  say  on  issues 
of  warning  labels  to  workers  regarding  hazardous  materials  in  the 
workplace,  OSHA  or  OIRA? 

Mr.  Plager.  I  take  it  that  question  is  addressing  the  hazardous 
communication  standard  litigation? 

Mr.  Bustamante.  Yes. 

Mr.  Plager.  Under  the  law,  as  it  is  now  written,  the  final  word 
happens  to  be  OIRA's.  That  is,  the  law  requires  us  to  disapprove 
an  information  collection  that  does  not  have  practical  utility  or  is 
a  duplication  of  existing  collections.  And  for  the  particular  hazard- 
ous communications  standard  case,  we  apprcved  roughly  90-plus 
percent  of  that  total  standard,  which  includes  millions  of  hours  of 
burden  every  year. 

We  disapproved  three  rather  minor  collections,  one  of  them 
being,  for  example,  MSDS's,  these  information  sheets,  be  provided 
for  drugs  that  are  in  the  workplace,  including  drugs  that  were  al- 
ready regulated  by  FDA  at  the  retail  level. 

We  said,  hey,  that  doesn't  add  anything  to  the  safety  of  people, 
and  we  exercised  our  statutory  autnority  to  disapprove  that  par- 
ticular item. 

Mr.  Bustamante.  Well,  let  me  ask  you,  do  you  agree  or  disagree 
with  the  following  statement  of  Judge  Gibbons  of  the  third  circuit 
court  in  the  steelworkers  case?  I  quote,  "Nothing  in  the  Paperwork 
Reduction  Act  suggests  a  Congressional  intention  to  allow  OMB,  in 
the  guise  of  regulating  collection  of  information,  the  authority  to 
second-guess  other  Federal  agencies  with  respect  to  the  kind  of  dis- 
closures needed  to  accomplish  substantive  policies  entrusted  to 
such  agencies.  OMB  cannot,  in  the  guise  of  reducing  paperwork, 
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substitute  as  judgment  for  that  of  the  agency  having  substantive 
rulemaking  responsibility  for  such  matters  as  drug  or  food  labeling, 
drug  packaging  research,  proxy  statements  disclosures  or  the  con- 
tents of  regulating  statements." 

Mr.  Plager.  I  have  read  the  third  circuit  case  rather  closely,  Mr. 
Bustamante.  I  have  to  say  to  you,  I  have  a  little  trouble  under- 
standing exactly  what  the  judge  was  trying  to  say.  I  can  say  this, 
that  to  the  extent  the  judge  seems  to  be  saying  that  any  time  the 
exercise  of  authority  under  the  Paperwork  Reduction  Act  raises — 
introduces  the  question  of  the  policy  that  an  agency  is  following  in 
carrying  out  its  governmental  mission — if  the  judge  is  saying  that 
the  only  thing  the  Paperwork  Reduction  Act  speaks  to  is  the  color 
or  the  shape  of  the  questionnaire,  and  not  to  whether  the  sub- 
stance of  the  questionnaire  is  actually  needed,  I  think  the  judge  is 
wrong. 

I  think  he  reads  the  Paperwork  Reduction  Act  incorrectly.  I  think 
he  cuts  the  heart  out  of  something  that  Mr.  Horton  and  Mr.  Brooks 
and  others  have  dedicated  a  large  part  of  their  congressional  efforts 
to  creating,  which  is  a  method  for  reducing  unwarranted  and 
unneeded  paperwork. 

I  think  the  third  circuit  is  wrong,  and  I  am  delighted  that  the 
U.S.  Supreme  Court  has  granted  certioriari  in  that  case,  because 
the  third  circuit  would  essentially  put  us  out  of  business,  and  as 
I  say,  gut  the  Paperwork  Reduction  Act. 

Mr.  Bustamante.  What  do  you  say,  then,  and  are  you  familiar 
with  section  655  of  the  Occupational  Safety  and  Health  Act,  direct- 
ing the  Secretary  of  Labor  to  promulgate  hazard  warnings  to  work- 
ers where  necessary  to  protect  their  health;  and  secondly,  are  you 
familiar  with  section  655(a)(5),  which  provides  that  a  standard 
should  be  set  so  that  no  employee  will  suffer  material  impairment 
of  health  or  functional  incapacity? 

Mr.  Plager.  I  am,  sir. 

Mr.  Bustamante.  You  are? 

Mr.  Plager.  I  am.  Nothing  we  did  in  our  disapproval  of  the  haz- 
ard communications  standard  in  any  way  reduced  the  ability  of  the 
agency  to  do  that.  All  we  did  was  say,  you  cannot  duplicate  protec- 
tions that  are  already  out  there,  because  it  is  unwarranted,  it  is 
unnecessary,  and  it  is  contrary  to  law.  That  is  all  we  said. 

Mr.  Conyers.  Thank  you,  Mr.  Plager.  You  were  nominated  to  a 
circuit  judgeship? 

Mr.  Plager.  Yes,  sir. 

Mr.  Conyers.  And  

Mr.  Plager.  More  technically,  the  President  has  announced  his 
intention  to  nominate  me. 

Mr.  Conyers.  I  see.  And  it  is  your  view  that  this  third  circuit 
opinion  is  dead  wrong? 

Mr.  Plager.  Yes,  sir.  It  is  a  view  I  hold  not  as  a  prospective 
judge,  but  as  an  Administrator  of  OIRA  and  a  lawyer. 

Mr.  Conyers.  You  mean  it  may  disappear  after  you  become  a 
judge? 

Mr.  Plager.  My  view  on  this  case  won't  change,  no. 
Mr.  Conyers.  Subject:  Tampon  labeling. 
Mr.  Plager.  Yes,  sir. 
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Mr.  Conyers.  Here  is  the  difficulty  that  I  think  the  subcommit- 
tee is  confronted  with.  We  have  had  testimony  that  has  brought 
forward  instances  of  OMB  interference  in  delaying  the  promulga- 
tion of  a  regulation  to  standardize  tampon  labeling. 

And  for  a  number  of  years,  OIRA  has,  in  effect,  made  thousands 
of  women  vulnerable  to  toxic  shock  syndrome  which  results  from 
the  use  of  high-absorbency  tampons.  It  is  not  just  that  OMB  has 
been  responsible  for  what  amounts  to  approximately  a  7-year 
delay,  but  it  appears  to  me  it  is  continuing  to  delay  this  rale  even 
at  the  present  time. 

it  seems  that — you  seem  to  be  altering  what  FDA  has  rec- 
ommended largely  because  of  the  position  of  one  major  tampon 
manufacturer.  Do  you  agree  with  the  thrust  of  this  comment? 

Mr.  Plager.  No,  sir.  No,  sir. 

Mr.  Conyers.  OK.  Would  you  care  to  particularize  any  parts  of 
it  that  you  have  disagreement  with? 

Mr.  Plager.  Yes,  sir.  I  think  everyone  agrees  that  it  will  be  a 
great  benefit  to  the  consuming  public  to  have  a  better  understand- 
ing of  the  absorbency  levels  of  various  tampon  products  that  are 
now  marketed  under  a  variety  of  descriptions— Super-Tampax  or 
whatever  they  may  be — because  of  the  toxic  shock  syndrome. 

The  Government's  policy  is,  and  ought  to  be  as  a  health  matter, 
to  encourage  women  to  use  the  least  absorbent  tampon  possible  to 
meet  their  personal  needs.  The  question  is,  how  do  we  best  convey 
to  the  consuming  public  which  is  the  least  absorbent  tampon  that 
meets  those  needs?  That  has  been  an  undertaking  engaged  in  by 
FDA. 

Their  initial  proposal  essentially  adopted  one  manufacturer's  set 
of  labels — that,  I  believe,  was  the  Tampax  labeling  system — and 
would  have  required  all  other  manufacturers  to  adopt  tne  same  set 
of  labels  and  to  reformulate  their  product  in  order  to  meet  the  uni- 
form standards  under  FDA  requirements. 

We  thought  that  that  was  not  a  very  good  idea,  because  what  you 
are  doing  is  you  are  suddenly  taking  a  substantial  part  of  the  con- 
suming public  and  casting  them  adrift.  That  is,  those  people  that 
use  tampons  other  than  Tampax  will  now  get  a  new  set  of  labels 
on  their  boxes  to  the  exclusion  of  the  ones  they  are  used  to,  and 
they  will  have  no  way  of  really  figuring  out  which  is  more  absorb- 
ent or  less  absorbent  than  their  current  product. 

We  thought  that  is  not  terribly  helpful,  or  at  least  we  felt  it  was 
not  the  only  alternative  that  the  agency  should  consider.  So,  we 
proposed  to  the  agency  a  couple  of  alternatives.  One  of  them  was 
how  about  developing  a  number  system  similar  to  that  now  used 
on  sunscreens  so  that  people  could  know  that  there  is  a  uniform 
number  in  the  absorbency  field,  1  to  5,  1  to  10,  1  to  20,  whatever 
would  make  sense.  We  discussed  that  at  some  length. 

That  had  some  problems  in  it.  Ultimately,  the  decision  by  FDA 
was,  yes,  you  have  got  a  good  point.  We  ought  not  to  require 
women  to  be  cast  adrift  from  their  customary  practices  with  a  re- 
formulated set  of  tampons  and  with  no  guidance. 

And  therefore,  the  agency  came  up  with  what  I  thought  was  a 
very  sensible  conclusion.  What  they  said  was,  we  will  require  man- 
ufacturers to  prominently  display  on  the  box,  by  words,  a  descrip- 
tion of  the  general  absorbency  level.  We  will  require  manufacturers 


685 


to  test  tampons  in  that  box  so  that  there  is  uniformity  for  that  gen- 
eral descriptor  and,  at  the  same  time,  we  will  allow  the  individual 
manufacturers  to  continue  to  put  elsewhere  on  the  box  the  broad 
name — Super-Tampax,  whatever  it  is — that  the  consuming  public 
is  used  to. 

They  came  up  with  that  solution.  We  thought  it  was  a  good  solu- 
tion. We  did  not  delay  their  rulemaking.  They  choose  to  republish 
the  rulemaking  with  this  new  idea  in  it.  We  did  not  ask  them  to 
republish  it. 

I  am  not  even  sure  we  felt  it  was  even  necessary  to  republish  it. 
The  agency  on  its  own  initiative  concluded  it  would  be  better  to  re- 
publish it  and  take  more  public  comment.  I  can't  disagree  with 
that,  but  I  don't  think  it  is  in  any  sense  correct  to  say  that  OIRA 
somehow  delayed  that  rulemaking. 

I  just  don't  believe  that  that  was  true. 

Mr.  Conyers.  Thank  you. 

True  or  false:  Your  office  has  been  the  chief  proponent  for  allow- 
ing the  use  of  nonstandardized  labeling  on  the  same  package  with 
standardized  labeling? 

Mr.  Plager.  Say  that  again,  please,  sir. 

Mr.  Conyers.  All  right.  True  or  false:  Your  office  has  been  the 
chief  proponent  for  allowing  the  use  of  nonstandardized  labeling  on 
the  same  package  with  standardized  labeling? 

Mr.  Plager.  Well,  to  the  extent  that  that  is  a  description  of  gen- 
eral policy,  it  is  false,  because  we  don't  have  a  general  policy  on 
that  issue.  To  the  extent  that  is  a  description  of  our  concern  with 
the  initial  FDA  proposal,  that  is  a  fair  characterization  of  our  con- 
cern. As  I  have  described,  we  didn't  think  that  it  was  fair  to  the 
consuming  public  to  suddenly  change  the  labels  for  many  people 
without  giving  them  some  indication  of  what  their  old  product  used 
to  be.  Yes,  sir. 

Mr.  Conyers.  Well,  as  applies  to  tampon  labeling. 

Mr.  Plager.  That  is  a  specific  case. 

Mr.  Conyers.  True  or  false? 

Mr.   Plager.  We  encouraged  them  to  put  both  kinds  of 
descriptors  on  it,  yes,  sir. 
Mr.  Conyers.  OK,  true  or  false? 
Mr.  Plager.  True,  with  those  qualifications. 
Mr.  Conyers.  Exactly. 
Mr.  Plager.  Right. 

Mr.  Conyers.  Do  we  agree  that  there  have  been,  since  1981, 
1,600  reports  of  women  having  experienced  toxic  shock  syndrome? 

Mr.  Plager.  I  don't  have  that  HHS  data  in  front  of  me.  If  you 
say  that  is  what  HHS  says  is  so,  it  is  probably  so. 

Mr.  Conyers.  Can  we  agree  that  at  least  46  reported  deaths 
have  occurred  as  a  result  of  toxic  shock  syndrome? 

Mr.  Plager.  Again,  sir,  I  would  rely  on  the  data  provided  by 
HHS,  which  I  do  not  have  in  front  of  me. 

Mr.  Conyers.  All  right. 

Would  you  agree  that  the  use  of  both  standardized  and  non- 
standardized  absorbency  terminology  on  a  package  might  serve  to 
heighten  the  confusion  to  consumers  in  the  subject  of  tampon  label- 
ing? 
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Mr.  PLAGER.  On  the  contrary,  I  think  it  would  aid  consumers  in 
the  same  way  it  aids  consumers  to  have  that  information  on  the 
sunscreen  bottles,  so  that  you  know  what  your  product  is  on  a 
standardized  basis,  but  you  don't  require  the  manufacturer  not  to 
tell  you  the  brand  name. 

Mr.  Conyers.  Would  you  think  it  appropriate  for  the  Congress 
to  be  made  aware  of  any  pressure  that  OMB  might  have  brought 
to  FDA  to  change  its  position  with  reference  to  the  tampon  labeling 
issue?  Would  that  be  important? 

Mr.  Plager.  I  think  that  is  what  we  are  doing  here  today,  sir. 
We  are  informing  Congress  of  the  debate  and  the  outcome. 

Mr.  Conyers.  Wouldn't  the  maintenance  of  a  clear  record  of  the 
discussion  between  OMB  and  the  other  agency,  as  called  for  in  my 
draft  bill  help  us  understand  the  reasons  for  the  delays  and  the  al- 
terations, the  difference  of  labeling  opportunities  on  this  subject? 

Mr.  Plager.  If  the  question  is  whether  contemporaneous  logging 
of  each  conversation  in  each  step  of  the  process  is  necessary  for 
Congress  to  have  effective  oversight,  I  think  the  answer  is  no,  and 
I  think  the  cost  and  confusion  and  unwarranted  paperwork  argue 
against  doing  that. 

Mr.  Conyers.  What  would  your  answer  be  if  the  question  was, 
wouldn't  the  maintenance  of  a  clear  record  of  the  discussion  be- 
tween OMB  and  the  involved  agency  help  us  understand  the  rea- 
sons for  the  delay  and  alterations  in  the  issuance  of  this  rule? 

Mr.  Plager.  My  answer  is,  no,  it  wouldn't  help  you  understand 
it  if  what  you  are  trying  to  understand  is  what  were  the  underlying 
issues  and  the  underlying  policies,  and  did  the  agencies  and  did  the 
process  work  as  it  should  work.  I  don't  think  knowing  that  at  2 
o'clock  or  2:15  on  June  12  a  phone  call  was  placed  between  A  and 
B,  took  place  for  5  minutes,  and  the  question  was,  what  is  the  drip 
rate  at  a  point  five — you  know,  I  don't  think  that  helps  Congress. 
I  think  these  discussions  help  Congress.  I  hope  they  do,  anyway. 

Mr,  Conyers.  What  if  B  was  a  major  tampon  manufacturer? 

Mr.  Plager.  Calling  who?  The  agency? 

Mr.  Conyers.  Well,  yes. 

Mr.  Plager.  I  take  it  from  Mr.  Weiss  that  that  is  recorded. 

Mr.  Conyers.  Well,  take  it  from  me.  This  is  the  question.  What 
would  your  response  be  if  in  your  hypothetical,  A  was  OIRA  and 
B  was  a  major  tampon  manufacturer  and  they  were  discussing  the 
issue  of  tampon  labeling. 

Mr.  Plager.  Is  the  rule  before  us  for  review? 

Mr.  Conyers.  Well,  that  is  not  a  part  of  my  question. 

Mr.  Plager.  Well,  if  the  rule  is  before  us  for  review,  the  answer 
is  very  clear.  Either  the  discussion  does  not  take  place  or  the  dis- 
cussion is  reported.  And  indeed,  before  the  discussion  takes  place, 
the  agency  is  invited  to  come  and  participate  in  it. 

Mr.  Conyers.  I  see. 

Mr.  Plager.  So  that  record  exists  and  it  will  be  part  of  the  public 
record  and  Congress  can  look  at  the  public  record. 

Mr.  Conyers.  Well,  my  question  is,  would  it  be  important? 

Mr.  Plager.  We  thought  it  was  important  we  put  that  process 
in  place,  yes,  sir.  That  process  is  now  in  place.  That  record  is  there. 
And  we  will  provide  it  to  the  Congress,  and  the  Congress  can  come 
and  see  it. 
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In  fact,  one  of  the  Senators  recently  sent  one  of  his  staff  down 
to  look  in  the  docket  files  at  some  of  these  things  that  were  pre- 
viously reported  in  there.  It  is  open  to  the  public,  sir. 

Mr.  Conyers.  Sir,  your  response  to  that  question  is  "yes"? 

Mr.  Plager.  My  response  to  that  question  is  in  the  light  of  the 
discussions  in  1986,  we  have  put  in  place  exactly  that  process.  If 
it  needs  improvement,  we  welcome  your  suggestions  on  how  to  im- 
prove our  process,  yes,  sir. 

Mr.  Conyers.  So  if  you  had  to  answer  my  question  in  one  word, 
it  would  be  "yes"? 

Mr.  Plager.  It  depends  on  what  your  question  is,  Mr.  Chairman. 

Mr.  Conyers.  It  is  the  same  question  we  have  been  talking  about 
that  you  have  been  responding  to  for  about  5  minutes. 

Mr.  Plager.  Would  you  mind  restating  it? 

Mr.  Conyers.  Sure.  I  would  be  happy  to. 

What  if  the  B  in  your  hypothetical  was  a  major  tampon  manufac- 
turer? Would  not  that  recording  of  that  conversation  be  important? 

Mr.  Plager.  The  reporting  of  that  conversation  be  important?  I 
think  it  probably  would  be,  and  it  is  done. 

Mr.  Conyers.  And  so  the  answer  to  my  question  is  "yes"? 

Mr.  Plager.  In  those  terms,  yes. 

Mr.  Conyers.  Thank  you  very  much.  OK. 

Now,  with  reference  to  your  staff  person,  Mr.  Richard  Eisinger, 
who  is  the  subject  of  much  controversy  about  a  visit  to  a  tampon 
manufacturer  that  apparently  never  happened,  is  he  here  today? 

Mr.  Plager.  No,  he  is  not. 

Mr.  Conyers.  OK 

Mr.  Plager.  He  is  on  vacation  in  Michigan. 
Mr.  Conyers.  He  still  works  at  OIRA? 
Mr.  Plager.  Indeed  he  does. 

Mr.  Conyers.  Now  in  connection  with  him  and  this  visit  that 
happened  or  did  not  happen,  I  believe  you  said  that  there  is  a,  that 
he  has  given  a  statement,  a  deposition  to  the  effect  that  he  had 
never  made  such  a  visit. 

Mr.  Plager.  I  don't  believe  there  is  a  deposition  as  such,  but  he 
has  told  me  and  he  has  told  my  Deputy,  Jim  MacRae  that  no  such 
visit  ever  occurred.  He  is  a  man  of  impeccable  character  and  I  have 
absolutely  no  reason  to  doubt  him. 

Mr.  Conyers.  I  see.  He  has  never  made  any  written  statement 
to  that  effect? 

Mr.  Plager.  No,  not  to  my  knowledge. 

Mr.  Conyers.  I  see.  Has  ne  ever  told  you  about  the  conversation 
that  purportedly  involves  a  couple  of  staff  people  from  OMB  Watch, 
about  his  visit  or  nonvisit  to  a  tampon  manufacturer  last  October? 

Mr.  Plager.  I  have  not  had  opportunity  to  interview  the  OMB 
Watch  people  who  I  take  it  in  earlier  testimony  said  that  they  un- 
derstood that  he  had  conducted  such  a  visit.  If  this  issue  continues 
to  fester  in  some  form  I  think  I  will  ask  Ms.  Claybrook  if  I  may 
have  access  to  the  staff  members  on  her  staff— no,  she  is  not  OMB 
Watch.  I  would  talk  to  Mr.  Garry  Bass,  who  I  think  is  OMB  Watch, 
and  see  if  I  can  find  out  exactly  what  that  conversation  is. 

I  have  no  reason,  as  I  say,  to  doubt  Mr.  Eisinger's  statements 
that  he  made  no  such  visit.  He  is  a  long-time  employee  of  OMB  and 
knows  the  rules. 
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It  is  specifically  against  our  rules  for  any  staff  officer  of  my  office 
to  have  conversation  with  a  private  party  concerning  a  rule  under 
review.  If  he  did  it,  he  would  be  in  very  serious  trouble.  I  can't 
imagine  why  he  would  do  it. 

So  at  the  moment,  I  have  no  reason  to  think  it  happened,  and 
I  would  be  glad  to  ask  OMB  Watch  why  they  think  so. 

Mr.  Conyers.  Well,  in  the  course  of  his  conversation  to  you 
about  this  controversial  visit,  did  he  ever  tell  you  anything  that  he 
said  to  OMB  Watch  staff  persons? 

Mr.  Plager.  I  frankly  did  not  have  a  lengthy  discussion  with 
him  about  it.  It  came  up  almost  in  passing  and  frankly  before  these 
hearings  came  up, 

I  had  no  idea  it  would  become  a  big  issue  or  I  probably  would 
have  worried  more  about  it. 

Mr.  Conyers.  Well,  it  looks  like  it  has  come  up  again  and  so-  

Mr.  Plager.  Would  you  like  me  to  look  into  it? 

Mr.  Conyers.  Would  you  be  willing  to  ask  Mr.  Eisinger  about 
this  part  of  the  circumstance? 

Mr.  Plager.  I  would  not  only  be  willing,  but  I  intend  to  because 
I  want  to  get  to  the  bottom  of  it  also. 

Mr.  Conyers.  Good.  Well,  let's  discuss  the  agreement  which  you 
cite  as  providing  clear  and  open  procedures  for  how  OIRA  reviews 
agency  regulations. 

Mr.  Plager.  Yes,  sir. 

Mr.  Conyers.  The  1986  agreement  is  referred  to  as  an  agree- 
ment with  Congress.  Isn't  it  true  that  the  so-called  agreement  was 
entered  into  informally  with  two  Senators  and  the  procedures  es- 
tablished are  subject  to  change  by  OIRA? 

Mr.  Plager.  I  was  not  actually  privy  to  the  discussions  that  led 
to  the  agreement.  Again,  I — at  some  risk — I  suggest  that  Mr.  Be- 
dell I  think  was  actively  involved,  and  perhaps  you  might  want  to 
put  that  question,  the  first  part  of  your  question  to  him. 

The  procedures  that  grew  out  of  the  reauthorization  process  in 
1986  are  in  writing,  formally  adopted  and  issued  by  the  Adminis- 
trator of  OIRA.  They  appear  as  appendix  3  to  our  document,  the 
Regulatory  Program  of  the  United  States  Government,  that  was 
put  out  during  my  time  as  Administrator. 

They  are,  of  course,  subject  to  improvement  and  addition  by  the 
Administrator  of  OIRA,  and  if,  Mr.  Chairman,  you  or  the  commit- 
tee would  like  to  propose  or  suggest  or  advise  on  additional  addi- 
tions or  improvements  we  are  certainly  open  to  hear  them.  They 
are  straightforward,  and  I  think  totally  responsive  to  the  concerns 
expressed  in  1986. 

Mr.  Conyers.  Thank  you  very  much. 

Let  me  ask  you  now  about  ethylene  oxide  and  your  relationship 
with  that.  In  1989,  EPA  concluded  that  ethylene  oxide  can  cause 
cancer,  spontaneous  abortions,  and  other  diseases. 

In  1981,  the  National  Institute  for  Occupational  Safety  and 
Health  concluded  that  workplace  exposure,  particularly  of  high  lev- 
els, during  the  short  periods  of  time  were  extremely  hazardous. 
And  based  on  that,  a  Federal  court  in  1983  ordered  OSHA  to  issue 
standards.  And  when  OSHA  was  prepared  to  issue  those  standards 
for  both  short  and  long-term  exposure  in  1984,  OMB  blocked  the 
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issuance  of  the  regulations  saying  that  short-term  exposure  limit 
did  not  meet  its  cost-benefit  analysis. 

Is  that  approximately  a  correct  review  of  this  circumstance? 

Mr.  P LAGER.  Mr.  Chairman,  I  am  uncomfortable  not  being  able 
to  answer  fully,  completely  and  factually  your  questions  on  just 
about  everything  or  anything  you  want  to  ask  about.  But  I  have 
to  be  honest  with  vou,  and  tell  you  that  since  I  have  been  Adminis- 
trator of  OIRA,  which  has  been  a  year  past,  I  have  made  no  effort 
to  go  back  and  relive  the  history  in  the  early  years  of  OIRA, 

I  have  had  frankly  more  than  I  can  handle  trying  to  manage  the 
day-to-day  business  of  the  office.  So  I  am  not  trying  to  be  evasive 
and  I  am  uncomfortable  in  not  saying  to  you,  yes,  sir,  on  June  1, 
1978,  this  happened.  I  simply  don't  know  and  I  honestly  have  made 
no  effort  to  find  out. 

My  concern  has  been,  what  are  we  doing  today?  How  well  are  we 
doing  it?  Are  we  doing  our  job  honestly?  Do  we  have  in  place  the 
kind  of  procedures  that  we  and  you  in  the  Congress  can  be  proud 
of?  Are  we  implementing  the  Paperwork  Reduction  Act  correctly? 

I  don't  know  the  history  of  those  early  years  and  I  don't  think 
it  helps  me  to  know  it.  I  think  I  have  an  obligation  to  you  and  to 
the  Congress  generally  to  ensure  that  in  1989,  we  are  doing  our  job 
and  we  are  doing  it  right.  I  know  something  about  what  happened 
since  1986. 

Mr.  Conyers.  Let  me  tell  you  that  I  am  very  sympathetic  to  the 
position  that  these  questions  place  you  in.  It  is  a  very  onerous  bur- 
den for  you  

Mr.  Plager.  I  can't  be  helpful.  I  am  sorry. 

Mr.  Conyers.  Prepared  to  answer  questions  that  may  go  back 
before  your  tour  of  duty. 

But  for  you  to  tell  me  that  you  don't  think  that  it  matters  very 
much,  I  would  disagree  with  you.  I  think  that  it  would  be  helpful 
for  you  to  know  as  much  about  this  and  any  other  subject  relating 
to  the  discharge  of  your  very  important  position,  that  it  could  be 
not  only  important  but  critical. 

Now,  since  you  have  a  number  of  your  people  here,  if  you  want 
to  call  any  of  them  up  to  assist  you  since  this,  I  concede,  is  a  dif- 
ficult burden  that  I  am  placing  on  you,  if  any  of  them  are  here  and 
would  like  to  come  up  and  help  us  determine  that  these  assertions 
are  approximately  accurate,  it  would  be  helpful  for  me  and  for  the 
record. 

Mr.  Plager.  I  think  what  I  would  like  to  do,  Mr.  Chairman,  is 
have  you — and  if  I  interrupted  you,  I  didn't  intend  to — have  you  go 
ahead  and  ask  your  questions  and  then  we  will  be  glad  to  prepare 
material  for  the  record  in  as  complete  and  full  response  to  your 
questions  as  we  are  able  to  do. 

Mr.  Conyers.  Well,  there  are  four  court  orders  on  this  matter. 
Is  there  anybody — and  this  is  just  background  to  get  to  the  ques- 
tion. If  you  don  t  know  the  background,  I  am  reluctant  to  put  the 
questions  to  you. 

Mr.  Plager.  Please  feel  free  to  put  the  questions  to  me  and,  as 
I  say,  we  will  find  out  the  background  and  we  will  respond  to  the 
questions. 

Mr.  Conyers.  I  don't  want  to  perhaps  have  to  call  you  back  after 
you  have  submitted  them  in  writing. 
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Let  me  ask  you  if  we  can  proceed  this  way.  If  you  consulted  with 
any  of  your  staff  that  is  present  and  they  coula  agree  to  the  cor- 
rectness of  my  statement,  that  would  allow  me  to  go  on  a  little  bit 
further.  Would  that  be  permissible? 

Mr.  P LAGER.  Why  don't  we  do  this  

Mr.  Conyers.  Why  don't  we  consider  my  suggestion  first  before 
we  do  anything  else? 

Mr.  Plager.  Well,  the  problem  I  am  having  is  that  some  of  the 
staff  may  or  may  not  have  been  here  in  1979  and  through  the  1984 
period.  Their  recollections  may  or  may  not  be  accurate,  and  I  am 
not  going  to  testify  before  you,  sir,  under  oath,  on  the  basis  of 
somebody's  recollection  of  what  happened  almost  10  years  ago. 
That  puts  me  at  great  risk.  So  I  would  ask  that  you  not  ask  me 
to  do  that. 

What  I  would  much  prefer  is  that  we  assume  for  the  moment 
that  your  recitation  of  the  facts  is  correct  and  then,  if  you  will,  put 
your  facts  out,  ask  me  your  Question  and  I  assure  you  that  we  will 
take  it  seriously  and  we  will  respond  fully  following  the  hearing. 

Would  that  be  fair? 

Mr.  Conyers.  Very  fair. 

Mr.  Plager.  Thank  you,  sir. 

Mr.  Conyers.  I  would  like  to  remind  you  that  you  are  not  under 
oath. 

Mr.  Plager.  Whatever.  I  always  feel  I  am. 

Mr.  Conyers.  We  have  a  request  that  we  take  a  lunch  break 
here  and  I  think  the  international  rules  of  decency  to  witnesses 
and  members  alike  would  permit  us  to,  if  your  time  permits,  that 
we  come  back  at  2  o'clock  to  finish  these  questions. 

Would  that  be  agreeable? 

Mr.  Plager.  I  am  at  your  service,  sir. 

Mr.  Conyers.  Thank  you  very  much. 

The  subcommittee  stands  in  recess  until  2  o'clock. 

[Whereupon,  at  1  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  2  p.m.,  this  same  day.] 

afternoon  session 

Mr.  Conyers.  The  subcommittee  will  come  to  order. 

Thank  you  for  your  cooperation,  Mr.  Plager. 

The  gentleman  from  Texas,  Mr.  Bustamante,  raised  a  question 
before  we  recessed  about  data  supplied  by  OMB  Watch,  which  pur- 
ported to  demonstrate  that  although  Treasury  and  DOD  account 
for  about  58  percent  of  all  Government  paperwork,  an  OIRA  review 
falls  heavily  on  submissions  from  EPA,  the  Department  of  Labor, 
and  HUD,  and  that  your  agency  rejects  some  20  percent  of  all  the 
proposals  that  come  to  them  from  those  three  departments  but  only 
rejects  approximately  6  to  7  percent  of  the  Treasury  and  DOD  sub- 
missions. 

I  believe  you  responded  to  the  gentleman  from  Texas  that  you 
would  not  be  surprised  if  those  OMB  Watch  figures  were  accurate, 
and  I  would  like  to  ask  you,  is  there  any  way  to  explain  the  dispar- 
ity in  the  statistics  that  occur  here? 

Mr.  Plager.  At  the  time  that  the  gentleman  from  Texas  put  his 
question  to  me,  I  had  not  seen  what  I  assume  he  is  working  from, 
which  is  this  document,  put  out  by  OMB  Watch,  called  "Special  Re- 
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port  for  Release  on  August  2,  1989,"  and  I  assume  he  is  referring 
to  the  pie  chart  at  the  bottom  of  page  1,  which  seems  to  have  those 
numbers. 

Well,  let  me  answer  the  question  this  way.  A  couple  of  things  ap- 
peared in  my  brief  look  at  the  pie  chart.  As  I  read  the  little  head- 
ing above  the  data  list  on  the  left  hand  side,  it  includes  "Approv- 
als," that  is,  approvals  for  less  than  6  months.  It  appears  that 
those  numbers  refer  to  actions  which  are  disapprovals,  withdraw- 
als, or  approvals  for  less  than  6  months.  Therefore,  whether,  for  ex- 
ample, all  of  DOD's  7.5  percent  were  disapprovals  or  withdrawals, 
whereas  all  of  EPA's  20  percent  were  in  fact  approvals,  even 
though  approvals  for  less  than  6  months,  is  not  clear. 

Do  you  take  my  point,  Mr.  Chairman?  I  can't  tell,  in  other  words, 
from  those  numbers — since  they  appear  to  reflect  all  three  cat- 
egories of  disapprovals,  withdrawals,  and  approvals  of  less  than  6 
months — which  are  which.  So  that  is  my  first  problem  in  trying  to 
relate  the  20  percent  of  one  to  the  7.5  percent  of  the  other. 

The  second  comment  I  would  make  on  those  data  is  that  we, 
OIRA,  are  in  a  large  measure  a  passive  organization.  Our  activity 
is  triggered  by  receipt  from  an  agency  of  a  package  of  material.  It 
comes  to  us  on  what  we  call  an  SF-33,  which  means  a  Standard 
Form  83,  which  is  the  mechanism  by  which  an  agency  requests  our 
review. 

Agencies  package  those  reviews  differently.  Some  agencies  will 
send  over  one  document  or  a  small  package  of  documents  with  an 
SF-83,  and  that  is  treated  as  an  action  and  would  be  recorded  as 
an  action. 

Other  agencies — for  example  Treasury— will  sometimes  send  over 
a  very  big  package  of  materials  with  one  SF-83,  and  that  also  is 
treated  as  an  action.  Therefore,  if  you  are  counting  actions,  which 
is  what  I  suppose  those  numbers  reflect — although  we  would  have 
to  hear  from  OMB  Watch  and  whoever  put  it  together  exactly  what 
they  counted — if  you  were  counting  actions,  that  wouldn't  really 
tell  you  about  the  number  or  extent  of  actual  activity  that  the 
agency  is  engaged  in  or  the  burden,  the  hour  burden,  imposed  by 
that  particular  set  of  papers.  It  doesn't  give  you  any  clue  about 
that,  so  my  guess  is  that  those  two  factors  alone  will  make  it  dif- 
ficult for  us  to  really  draw  much  in  the  way  of  helpful  conclusions 
beyond  the  fact  that  this  material  was  pulled  together. 

Mr.  Conyers.  Very  good. 

The  last  question  on  paperwork  reduction.  Can  you  recount  what 
strategies  are  being  planned  with  reference  to  IRS  and  DOD  paper- 
work, and  things  that  you  might  be  doing  or  the  agency,  to  bring 
paperwork  under  control  in  those  two  branches  of  Government? 

Mr.  Plager.  Yes,  sir.  If  I  read  into  your  question  a  sense  that 
IRS  and  DOD  are  tremendous  producers  of  paperwork  require- 
ments and  burden,  I  can  only  say  to  you,  sir,  you  and  I  share  that 
concern,  or  at  least  I  share  your  concern  entirely.  We  are  trying  to 
figure  out  how  to  surround  that  problem  more  effectively  than  we 
have  in  the  past.  As  you  may  know,  we  annually  publish  this  infor- 
mation collection  budget  document  in  which  the  burden,  the  hour 
burden  imposed  by  IRS,  is  reported  as  so  many  millions  of  hours 
and  represents,  if  I  recollect  correctly,  something  like  43  or  44  per- 
cent of  the  total  burden  put  on  the  American  public. 
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What  we  have  learned  in  recent  times — and  I  must  say  IRS  has 
become  a  very  helpful  and  supportive  agency  in  this  regard — is 
that  those  numbers  badly  understate  the  actual  hour  burden  that 
the  American  public  is  under  from  IRS  requirements-— businesses, 
small  businesses,  big  businesses,  you  and  I,  citizens.  IRS  has  un- 
dertaken independent  analyses  of  its  burdens  and  has  been  candid 
with  us  and  said  the  actual  burdens  may  be  four,  five,  six  times 
what  we  have  been  identifying. 

It  appears  a  terrible  problem,  and  if  there  is  any  justification — 
if  we  needed  any  further  justification  for  having  some  Government- 
wide  paperwork  reduction— that  alone  would  do  it. 

The  Department  of  Defense  is  an  equally  difficult  problem,  and 
an  equal  concern.  So  much  of  their  paperwork  is  tied,  as  I  indicated 
earlier,  to  procurement  requirements.  Our  sister  agency  in  OMB, 
the  Office  of  Federal  Procurement  Policy,  has  been  focusing  very 
much  on  that  problem,  and  how  to  reduce  the  problems,  the  paper- 
work demands  by  the  Defense  Department. 

We  all  recognize  that  the  Defense  Department  is  the  600  pound 
gorilla  when  it  comes  to  the  Federal  budget  and  the  needs  of  na- 
tional defense,  and  as  a  consequence,  they  do  an  enormous  amount 
of  business,  and  they  impose  an  enormous  amount  of  burden. 
Again,  without  trying  to  pass  the  buck  to  my  former  colleague,  Bob 
Bedell — he  was  Administrator  of  OFPP  for  a  period  of  time— that 
might  be  a  good  question  for  him  to  comment  on  as  well.  But  I 
share  basically  the  bottom  line. 

Mr.  Conyers.  I  hope  you  two  can  meet  after  this  hearing  to  re- 
solve any— do  you  have  anything  to  add  to  what  you  have  been 
doing  or  how  your  agency  approached  the  problem? 

Mr.  P lager.  What  I  would  add,  Mr.  Chairman,  is  I  think  the  at- 
tempt to  set  up  a  paperwork  budget,  an  information  collection 
budget,  was  a  legitimate  and  important  effort  to  begin  to  surround 
that  enormous  burden  that  is  put  on  the  public.  I  think  we  have 
learned  over  the  years  that  the  initial  numbers  created  by  the 
agencies  have  not  been  perhaps  as  fully  reflective  of  that  burden 
as  we  might  have  wished.  I  think  we  need  to  continue  very  strong 
efforts  to  try  to  control  the  paperwork  problem  and  get  a  better  pic- 
ture of  it. 

I  might  mention  that  last  year  my  office— OIRA — published  a 
new  regulation  in  this  area  requiring  agencies  to  print  right  on  the 
front  of  every  information  collection,  as  they  come  up  for  renewal 
or  as  new  ones  are  put  out,  a  box  saying  that  the  agency  estimates 
filling  out  this  form  will  take  this  long.  If  you  find  your  experience 
is  different,  here  is  who  to  write.  Write  to  the  agency;  write  to 
OIRA. 

We  are  beginning  just  now  to  get  some  feedback.  We  are  begin- 
ning to  get  a  better  picture.  None  of  that  reduces,  per  se,  the  bur- 
den, but  it  certainly  helps  us  understand  it  better  and  may  help 
us  figure  out  how  to  reduce  it. 

Mr.  Conyers.  Well,  thank  you.  Without  objection,  I  would  just 
like  to  offer  into  the  record  this  special  report  dated  for  release  Au- 
gust 2  of  OMB  Watch,  without  objection,  so  ordered. 

[The  information  follows:] 
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SPECIAL  REPORT 

For  Release:  August  2, 1989  Contact:  Gwen  Rubinstein 

CAN  A  LEOPARD 
CHANGE  ITS  SPOTS? 

Will  the  Office  of  Information  and  Regulatory  Affairs  (OIRA),  a  small  but  powerful 
agency  within  the  Office  of  Management  and  Budget,  open  up  its  decision-making  to 
the  sunlight  of  public  accountability?  Will  the  public  win  a  the  right  to  participate 
meaningfully  in  federal  information  decision-making?  Will  OIRA  staff  receive  training 
in  the  substantive  areas  they  cover?  And  will  OIRA  make  any  reforms  at  all  without 
specific  congressional  mandates? 

These  are  questions  for  members  of  the  House  Legislation  and  National  Security 
Subcommittee  to  consider  when  reauthorizing  the  Paperwork  Reduction  Act  of  1980. 
OIRA's  funding  will  expire  on  September  30,  1989,  if  the  Act  is  not  reauthorized.  The 
Act  empowers  OIRA  to  oversee  virtually  all  federal  government  information  activities. 
Under  two  Executive  Orders,  issued  in  1981  and  1985,  the  office  also  wields  power  over 
federal  agency  rulemaking. 

Subcommittee  hearings  over  the  last  eight  days  have  highlighted  many  issues  relating 
to  the  Paperwork  Reduction  Act.  First,  it  is  very  clear  that  all  agree  with  the  Act's 
important  goal  of  reducing  burdensome  paperwork  on  the  public.  Second,  it  is  very  clear 
that  OIRA  has  used  the  Act's  powers  disproportionately,  channeling  its  energies  into 
areas  of  some  of  the  least  burden — health  and  safety  activities,  for  example  (see  below). 

OIRA  Biased  Used  of 
Paperwork  Reduction  Powers 


Disapprovals/Withdrawals/ 
Approvals  <6  Months 
All  Govt.  11.5% 
Treasury  5.9% 
Defense  7.5% 
EPA  20.1% 
Labor  20.1% 
HUD  20.8% 


Graph  shows  1988 
agency  paperwork 
burdens 


Sourcei:  Informatic 
Budget  of  the 
1969 ;  OIRA  Daily  Action  Uiu 


694 


Page  2  UMtS  Watch  Special  Report 


Thus,  the  hearings  have  demonstrated  the  need  for  OIRA  to  refocus  attention  on  reducing 
burdens  on  the  public  at  large  and  small  businesses. 

Several  witnesses  at  the  hearings,  however,  have  asserted  that  1986  amendments  to  the  Act 
solved  the  problems  in  its  implementation.  The  record  does  not  support  that  assertion.  Rather, 
the  record  supports  the  need  for  a  number  of  legislative  changes. 

Listed  below  are  10  cases  OIRA  has  reviewed  since  1986  that  illustrate  many  of  the 
problems  in  the  process  remain  unsolved.  More  examples  can  be  provided. 

B  Dress  Rehearsal  for  the  1990  Census  (Commerce  Department,  Census  Bureau)  — 

OIRA  "raised  questions"  about  one  third  of  the  questions  on  the  dry  run  for  the  1990 
Census  — many  of  which  concerned  housing  quality,  which  is  important  for  assessing 
low-income  housing  needs.  The  Bureau,  members  of  Congress,  and  many  members  of 
the  public  viewed  the  "questions"  as  mandates  for  change.  What's  more,  OIRA  waited 
until  the  last  minute  to  raise  the  questions,  even  though  a  member  of  its  staff  had  been 
chairing  a  federal  advisory  council  charged  with  designing  the  Census.  After  a  joint 
congressional  hearing  and  1,000  public  comment  letters,  only  10  of  which  supported 
OIRA's  position,  OIRA  continued  to  insist  that  the  Bureau  delete  and  change  ques- 
tions, move  questions  from  the  short  to  the  long  form,  and  change  the  sampling 
methodology  for  the  dress  rehearsal.  Nearly  six  months  later,  OIRA  relented  partially. 
But  OIRA's  actions  guaranteed  that  the  Bureau  had  wasted  time  and  money,  for 
example,  on  computer  processing  plans  that  it  would  never  use,  because  of  the  dif- 
ference between  the  dress  rehearsal  and  the  1990  Census.  (Summer,  1987  and  Spring, 
1988) 

B  Pesticide  Manufacturing  Census  of  1987  (Environmental  Protection  Agency)  —  OIRA 
met  with  selected  members  of  the  public  (i.e.,  pesticide  manufacturers)  about  this  data 
collection  and  excluded  others  (i.e.,  environmentalists)  and  disapproved  parts  of  the 
census  that  would  require  detailed  financial  information.  OIRA's  decision  thwarted 
congressional  intent  for  EPA  to  issue  rules  quickly  to  limit  pesticide  effluent.  Previous 
rules  had  been  thrown  out  of  court  because  of  insufficient  supporting  data.  OIRA  later 
made  the  financial  parts  of  the  census  voluntary.  (April  and  December,  1988) 

fl  1987  Charter,  Rural,  and  Intercity  Bus  Survey  (Commerce  Department,  Census 
Bureau)  — OIRA  thought  the  survey  should  be  voluntary,  although  industry  trade 
associations  expressed  the  need  for  it  to  be  mandatory.  OIRA  disapproved  the  survey 
twice,  taking  a  total  of  nearly  six  months  to  do  so.  In  disapproving  the  study,  OIRA 
stymied  the  Commerce  Department's  first  effort  to  gather  more  information  on  service 
industries  in  the  United  States,  part  of  a  major  effort  to  beef  up  the  leading  economic 
indicators.  (May,  1988,  and  March,  1989) 

B  Hazard  Communication  Standard  (Department  of  Labor,  Occupational  Safety  and 
Health  Administration)  -  Using  the  Paperwork  Reduction  Act  to  reach  into  OSHA's 
substantive  regulatory  decisions,  OIRA  disapproved  three  provisions,  although  notice- 
and-comment  rulemaking,  as  required  by  the  Administrative  Procedure  Act,  supported 
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them.  The  Third  Circuit  Court  of  Appeals  ruled  that  OIRA  does  not  have  the  authority 
to  use  the  Paperwork  Reduction  Act  to  interfere  in  the  substantive  work  of  agencies. 
Litigation  over  the  decision  has  now  reached  the  Supreme  Court.  (October,  1987,  and 
November,  1988) 

I  Formaldehyde  (Department  of  Labor,  Occupational  Safety  and  Health  Administra- 
tion) —  Using  the  Paperwork  Reduction  Act  to  interfere  in  a  regulatory  decision  not  to 
the  formaldehyde  industry's  liking,  OIRA  forced  OSHA  to  remove  from  the  rule  any 
provision  that  would  require  employers  to  tell  their  workers  that  formaldehyde  might 
cause  cancer.  (February,  1988) 

M  Mine  Accident,  Injury  and  Illness  Report  (Department  of  Labor,  Mine  Safety  and 
Health  Administration)  -  An  OIRA  official  met  with  industry  representatives  at  their 
request,  despite  the  fact  that  MSHA  staff  refused  to  do  so  because  no  public  hearings 
would  be  called  on  the  issue.  In  the  end,  OIRA  forced  MSHA  to  speed  up  the  process 
of  studying  whether  to  change  or  eliminate  the  reports,  in  effect  forcing  the  regulated 
community's  will  on  the  agency.  (June,  1988) 

H  Consolidated  Consumer's  Report  and  Industrial  Minerals  Survey  (Interior  Depart- 
ment, Bureau  of  Mines)  —OIRA  initially  disapproved  both,  arguing  that  gathering  the 
information  on  a  quarterly  basis,  rather  than  monthly,  would  suffice.  For  the  latter 
survey,  an  OIRA  official  posed  a  battery  of  questions  to  the  Bureau,  which  Bureau 
officials  said  revealed  her  lack  of  knowledge  about  the  minerals  industry.  (October, 
1987,  and  April,  1988) 

H  Fertility  Supplement  to  the  Current  Population  Survey  (Commerce  Department, 
Census  Bureau)  —  OIRA  reduced  this  annual  supplement  that  matches  women's  fer- 
tility patterns  with  important  socioeconomic  and  demographic  data  to  a  biennial 
supplement  because  "the  changes  from  year  to  year  are  not  statistically  significant." 
Bureau  officials  and  others  outside  the  agency  disagreed  (especially  as  Congress  has 
begun  considering  child-care  legislation).  Delays  in  OIRA's  review  of  an  appeal  forced 
the  Bureau  to  withdraw  it,  guaranteeing  that  the  survey  will  be  biennial,  at  least 
temporarily,  because  of  procedural  problems.  (April,  1988,  and  April,  1989) 

B  Carpets  and  Rugs  and  Broadwoven  Fabrics  (Commerce  Department,  Census 
Bureau)  —  OIRA  disapproved  the  quarterly  survey  because  it  said  the  Census  Bureau 
didn't  have  the  authority  to  make  it  mandatory,  despite  congressional  intent  to  the 
contrary.  OIRA  staff  also  actively  sought  out  industry  representatives  to  criticize  the 
survey  despite  industry  support  for  it.  (February,  1988) 

I  Medical  Device  Reporting  (Food  and  Drug  Administration)  —  Historically,  OIRA  has 
opposed  the  reporting  requirements  in  this  rule  because  of  industry  opposition.  In 
1987-88,  OIRA  granted  three  short-term  approvals  for  the  paperwork,  each  time 
demanding  that  FDA  either  better  justify  the  rule's  paperwork  requirements  or  better 
respond  to  industry's  criticism.  (February,  1988;  April,  1988;  and  May,  1987) 
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OMB  Players  Remain  the  Same 

President  Bush  told  us  in  his  inaugural  address  that  "we  are  given  power  not  to  advance 
our  own  purposes,  nor  to  make  a  great  show  in  the  world,  nor  a  name.  There  is  but  one  just 
use  of  power,  and  it  is  to  serve  people."  And  the  new  OMB  has  been  significantly  different 
than  the  past  Administration's  —  more  open  and  willing  to  listen  to  public  concerns. 

Nonetheless,  during  reauthorization,  OIRA  should  be  judged  by  its  deeds,  rather  than  its 
officials'  words  and  willingness  to  listen.  The  chart  below  lists  nine  examples,  in  the  context  of 
paperwork  and  regulatory  review,  that  show  that  many  old  problems  still  persist. 


10  Examples  of  Continuing  OMB  Interference 


Title  &  Agency 

Corrective  Action  for  Solid  Waste 
Management  Units  at  Hazardous  Waste 
Management  Facilities 

June,  1989,  Fertility  Supplement  (Current 
Population  Survey)  (Census  Bureau) 

1987  Charter,  Rural,  & 
Intercity  Bus  Survey 
(Census  Bureau) 

Exposure  to  Toxic  Substances  in 
Laboratories  (OSHA) 

National  Emission  Standard  for 
Asbestos  (EPA) 

Medical  Devices;  Labeling;  User 
Labeling;  Menstrual  Tampons  (FDA) 


4'4'-Methylenedianiline  (OSHA) 
Lead  in  HoUowware  in  Potter,'  (FDA) 


National  Survey  of  Health  and  Sexual 
Behavior:  AID  Behavior  Pretest  (RHS) 


Review  Type 

Regulatory 

Paperwork 
Paperwork 

Regulatory 

Regulatory  Paperwork 
Regulatory 

Regulator)'  Paperwork 
Regulatory 

Paperwork 


Action  &  Date 

Submitted  10/11/88; 
Review  suspended 

4/28/89 

Withdrawn  4/21/89 


Disapproved  for  the 
second  time  3/6/89 


Final  rule  submitted  Fall 
1988;  Action  pending 

Disapproved  3/1/89 


First  submitted  Sept. 
1987;  Last  submitted 
May,  1989,  changed  from 
final  rule  to  reproposal 

Disapproved  6/26/89 

First  submitted  Jan., 
1989;  Returned  for  re- 
consideration May, 
Later  approved  after 
Gov.  Ops.  Cmte.  hrng. 

Withdrawn  twice  3/1/89 
&5/25/S9 


Benefits  Provided  Under  Certain  Regulatory  Paperwork 

Employee  Benefit  Plans  (Section  89)  (IRS) 


Disapproved  5/5/89 
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Key  Problems  Persisting  Under  Bush's  OIRA 

1.  OIRA  relies  on  arbitrary,  unscientific  numbers,  called  burden  hours,  to  measure  the 
usefulness  of  information. 

In  a  May  decision  involving  "Benefits  Provided  Under  Certain  Employee  Benefit  Plans 
(Section  89  of  the  Internal  Revenue  Service  Code),"  OIRA  disapproved  the  paperwork 
contained  in  a  rule  proposed  by  the  Internal  Revenue  Service  (IRS),  an  anti-discriminatory 
effort  to  make  highly  compensated  employees  liable  for  taxes  on  the  excess  benefits  they 
receive.  In  the  disapproval,  OIRA  contended  that  the  "required  testing  and  recordkeeping  are 
so  burdensome  as  to  raise  serious  questions  that  the  information  collection  requirements  will 
be  actually  counterproductive  in  achieving  the  nondiscrimination  objectives  of  Section  89." 
(Letter  from  OIRA  Administrator  S.  Jay  Plager  to  David  Nummy,  assistant  secretary  of 
management,  Department  of  the  Treasury,  May  5, 1989) 

At  the  prodding  of  business  interests,  OIRA  deemed  the  IRS's  burden  estimate  for  the 
paperwork  as  "substantially  underestimated."  IRS  originally  said  the  burden  would  be  2.5 
million  hours.  Under  pressure  from  OIRA  IRS  re-estimated  the  burden  to  be  9  million  hours. 
By  the  time  OIRA  disapproved  the  paperwork,  the  OMB  office  re-estimated  the  burden  at  39 
million  hours  — or  a  2,000  percent  increase. 

2.  OIRA  staff,  many  of  them  fresh  out  of  graduate  public  administration  programs  and  not 
trained  in  their  specific  areas  of  responsibility,  have  virtual  veto  power  over  agency  paperwork 
proposals. 

In  March,  OIRA  disapproved  for  the  second  time  the  "1987  Charter,  Rural,  and  Intercity 
Bus  Survey."  The  survey,  proposed  by  the  Census  Bureau,  would  have  studied  the  effects  of 
deregulation  in  the  bus  industry.  The  survey  was  also  to  be  the  first  in  a  series  to  expand  the 
Commerce  Department's  base  of  information  on  service  industries,  an  expansion  many 
economists  says  is  essential. 

The  first  time  OIRA  disapproved  the  survey,  in  May,  1988,  the  Desk  Officer  in  charge  of 
the  review  expressed  concern  about  the  survey's  burden  and  the  agency's  lack  of  consultation 
with  potential  respondents.  The  Census  Bureau  disputed  the  latter  finding,  noting  that  it  had 
shared  its  survey  plans  with  bus  companies,  industry  trade  associations,  and  other  government 
agencies  with  a  known  interest  in  the  information.  What's  more,  it  had  published  a  notice  in 
the  Federal  Register  of  its  intent  to  conduct  an  annual  survey.  At  the  time,  OIRA  and  the  Small 
Business  Administration  also  argued  against  the  Bureau's  plan  to  make  the  survey  man- 
datory—despite overwhelming  support  for  a  mandatory  survey  by  industry  trade  associations. 

The  second  time  OIRA  disapproved  the  survey,  in  March,  1989,  it  reiterated  the  same 
concerns  —  even  though  the  Bureau  had  gone  to  a  great  deal  more  trouble  to  solicit  comments 
from  the  companies  that  would  have  to  respond.  Moreover,  OIRA  took  longer  than  the 
statutory  limit  of  90  days  to  review  the  proposal.  A  Census  Bureau  memo  dated  March  24, 
1988,  shows  that  discussions  about  the  survey  continued  well  after  the  90-day  deadline  had 
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passed.  Nonetheless,  the  OIRA  staff  person  reviewing  the  proposal,  dated  the  official  disap- 
proval nearly  three  weeks  earlier  on  March  6  — day  89  of  the  review. 

3.  OIRA  often  dismisses  proposals  with  the  judgment—  "lacks  practical  utility."  This  is  a  far 
cry  from  the  "explanation"  mandated  by  the  1986  amendments  to  the  Act. 

Last  month,  OIRA  acted  on  paperwork  contained  in  a  proposed  Occupational  Safety  and 
Health  Administration  (OSHA)  rule  to  protect  workers  from  exposure  to  hazardous  chemicals 
in  laboratories.  OIRA's  "notice  of  action"  about  its  decision  simply  stated  that  the  paperwork 
had  been  "improperly  submitted"  but  contained  no  further  explanation  of  why  or  what  the 
agency  could  do  to  see  the  proposal  properly  submitted.  Strangely  enough,  the  proposed  rule 
itself  is  sitting  at  OIRA  under  review  — where  it  has  been  since  last  fall.  Incidentally,  the 
Regulatory  Program  of  the  United  States  Government,  1988-1989  notes  that  OSHA  had  planned 
to  publish  it  in  June,  1988. 

4.  OIRA  interferes  in  agency  regulatory  decisions  through  paperwork  clearance. 

In  June,  OIRA  disapproved  the  paperwork  contained  in  an  OSHA  proposal  to  regulate 
4'4'-Methylenedianiline,  a  cancer-causing  substance,  in  the  construction  industry  and  general 
industry.  OIRA's  questions  about  the  paperwork  went  straight  to  the  core  of  OSHA's 
regulatory  decision  making.  For  example,  OIRA  questioned  the  medical  surveillance  methods 
OSHA  chose  and  the  requirements  for  employee  emergency  plans  and  fire  prevention  plans. 

Most  of  the  provisions  of  the  proposal,  published  in  the  May  12  issue  of  the  Federal  Register, 
were  the  product  of  negotiated  rulemaking  —  and  recommended  by  the  MDA  Mediated 
Rulemaking  Advisory  Committee.  The  rule  has  been  in  the  works  since  1983. 

5.  OIRA  interferes  in  agency  substantive  decisions  through  regulatory  review— or  delay  in 
regulatory  review. 

Over  the  last  several  years,  the  Food  and  Drug  Administration  (FDA)  has  tried  to  write  a 
regulation  to  require  uniform  labeling  of  tampons  to  help  women  make  more  educated  choices 
about  the  absorbency  rates  of  different  brands.  Each  time  the  proposal  went  to  OIRA,  it 
seemed  another  set  of  absorbency  terms  emerged. 

By  this  year,  FDA  had  still  made  little  progress.  In  fact,  in  preparing  for  the  final  rule,  FDA 
sent  OIRA  three  sets  of  proposals  in  three  months— March,  April,  and  May.  By  the  time  the 
proposal  reached  the  Federal  Register  again  on  June  12,  it  was  a  "reproposed  rule"  instead  of 
a  final  rule.  In  addition,  a  paragraph  inserted  by  OIRA  indicated  that  FDA  sought  comments 
about  whether  it  had  chosen  the  proper  regulatory  scheme  to  begin  with. 

6.  OIRA 's  actions  under  the  Paperwork  Reduction  Act  have  a  chilling  effect  on  agencies. 

The  Clean  Air  Act  encourages  the  Environmental  Protection  Agency  (EPA)  to  collect 
information  from  industry.  Yet  EPA  staff  say  they  are  reluctant  to  do  so  because  of  the 
difficulty  surveys  and  the  like  will  encounter  at  OIRA.  EPA  has  also  shied  away  from 
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undertaking  efforts  to  refine  the  forms  required  by  the  Emergency  Planning  and  Community 
Rigiit  to  Know  Act  (SARA,  Title  III)  for  the  same  reason. 

7.  The  course  of  OIRA 's  regulatory  reviews  has  not  changed. 

There  has  been  much  discussion  that  regulatory  reviews  under  Executive  Order  (E.O.) 
12291  have  changed  under  the  Bush  Administration— that  the  process  has  become  less 
political.  Yet,  as  the  charts  on  this  page  and  the  next  show,  the  same  four  agencies  that  were 
the  target  of  the  Reagan  Administration— the  Department  of  Health  and  Human  Services 
(HHS),  Environmental  Protection  Agency  (EPA),  Department  of  Housing  and  Urban 
Development  (HUD),  and  Department  of  Labor  (DOL)- remain  the  top  four  on  the  Bush 
regulatory  "hit  list."  These  four  agencies  comprise  the  bulk  of  health  and  safety  regulations  in 
this  country. 

In  1988,  25  percent  of  all  government  regulations  under  review  in  OIRA  were  returned, 
changed,  or  agencies  withdrew  them  from  OIRA  review  (most  often  because  OIRA  forced 
agencies  to  withdraw  them).  In  1989  so  far,  the  percentage  declined  to  22  percent. 

However,  in  1988,  for  HUD,  40  percent  of  the  regulations  submitted  to  OIRA  for  review 
under  E.O.  12291  were  returned,  changed,  or  withdrawn.  In  1989,  the  number  jumped  to  54 
percent.  The  Department  of  Labor  had  51  percent  of  its  regulations  returned,  changed,  or 
withdrawn  in  1988  and  50  percent  in  1989.  EPA  and  HHS  found  roughly  one  third  of  their 
regulations  facing  OIRA  censoring  each  year. 


OIRA  Regulatory  Hit  List 
1988 


84-511  95-23 
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OIRA  Regulatory  Hit  List 

1989 


Much  has  also  been  made  of  regulatory  delays  at  OIRA  and  that  the  new  OIRA  would  not 
rely  on  delay  as  a  strategy  for  dealing  with  agency  regulations.  At  a  Government  Operations 
Committee  hearing  in  late  May,  OMB  Director  Richard  Darman  said  as  much.  Yet  for  every 
type  of  rule  that  the  Department  of  Labor  submitted  to  OIRA  the  average  number  of  days 
under  review  has  significantly  exceeded  the  average  review  time  for  all  of  government  (see 
chart  below).  In  fact,  while  the  review  time  for  all  proposed  regulations  has  slightly  declined 
in  1989  from  1988,  the  average  review  time  for  the  Department  of  Labor  has  increased  during 
the  same  time  period.  0 


OIRA  Regulatory  Delays  at  Dept.  of  Labor 
1988v.  1989 

A 
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Mr.  Conyers.  We  turn  now  to  

Mr.  Horton.  Mr.  Chairman,  before  you  get  off,  could  I  ask  just 
a  couple  of  questions  about  this? 
Mr.  Conyers.  Of  course. 

Mr.  Horton.  Have  you  had  a  chance,  Mr.  Plager,  to  see  this 
OMB  Watch  special  report  that  the  chairman  just  referred  to? 

Mr.  Plager.  Just  during  the  lunch  hour,  Mr.  Horton.  I  glanced 
through  it.  I  have  not  given  it  much  thought,  frankly. 

Mr.  Horton.  There  are  some  charges  made  in  here  about  the  Of- 
fice of  Information  and  Regulatory  Affairs  on  the  first  page,  just  be- 
fore the  chart. 

I  think  it  would  be  helpful  for  this  committee  to  have  an  answer 
from  OIRA  on  each  one  of  these,  so  that  we  will  have  the  informa- 
tion as  to  whether  the  allegations  made  here  are  valid  or  whether 
they  aren't.  So  I  would  urge  you  to  respond  and  I  ask  that  you  sub- 
mit the  response  for  the  record.  I  don't  want  you  to  go  through 
them  now,  because  we  may  be  here  all  afternoon.  I  guess  they  have 
all  happened  on  your  watch  now,  haven't  they,  most  of  them? 

Mr.  Plager.  I  noticed  formaldehyde  is  listed  in  there. 

Mr.  Horton.  Any  that  you  want  to  answer  right  now  that  you 
know? 

Mr.  Plager.  I  think  to  save  the  committee's  time  and  patience, 
I  would  take  you  up  on  your  proposal  that  we  prepare  

Mr.  Horton.  On  page  4  it  says  OMB  players  remain  the  same. 
Then  it  goes  into  some  examples  of  OMB  interference.  I  would  like 
to  have  an  answer  in  the  record  as  to  that  allegation,  that  there 
has  been  interference  in  the  review  work. 

As  I  understand  the  process,  President  Carter,  President  Nixon, 
President  Reagan,  have  all  issued  Executive  orders  trying  to  get  a 
handle  on  regulatory  reform  or  regulatory  oversight.  Is  that  cor- 
rect? 

Mr.  Plager.  That  is  correct,  sir. 

Mr.  Horton.  Do  you  have  information  on  that  that  you  can  relay 
to  the  committee  so  we  have  a  better  understanding  of  what  that 
is? 

Mr.  Plager.  We  do  indeed,  sir,  and  we  will. 
Mr.  Horton.  Can  you  give  that  to  me? 

Mr.  Plager.  There  is  a  brief  summary  of  that  in  the  GAO  fact- 
sheet  to  which  I  alluded.  Let  me  dig  that  out  and  give  it  to  you 
right  now.  President  Nixon  established  the  "Quality  of  Life"  review 
in  1971,  which  required  that  significant  proposed  rules  be  submit- 
ted to  OMB  prior  to  their  publication  in  the  Federal  Register. 

President  Ford's  regulatory  review  process  focused  on  inflation- 
ary impacts.  Under  Executive  Order  No.  11821  agencies  were  re- 
quired to  submit  inflationary  impact  statements  to  OMB.  In  1974 
President  Ford  established  the  Council  on  Wage  and  Price  Stabil- 
ity, charged  CWPS  with  developing  analyses  of  the  economic  con- 
sequences of  proposed  regulations. 

President  Carter,  to  quote  the  GAO,  "continued  the  emphasis  on 
inflationary  impacts  and  cost  effectiveness."  Executive  Order  12044 
required  agencies  to  develop  detailed  regulatory  analyses  of  major 
rules  and  to  establish  a  process  approved  by  OMB  for  the  develop- 
ment of  significant  regulations. 
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President  Carter  also  created  the  Regulatory  Analysis  Review 
Group,  composed  primarily  of  staff  economists  of  the  Council  of 
Economic  Advisors.  This  group  prepared  analyses  of  the  costs  and 
benefits  of  major  regulations  that  were  filed  during  the  rulemaking 
public  comment  period. 

Mr.  Horton.  I  will  let  you  go  on  with  President  Reagan,  but  has 
this  always  been  one  of  the  problems — and  with  regard  to  regula- 
tions, that  you  want  to  check  on  the  cost  and  benefits?  I  mean,  is 
that  a  bad  thing  or  is  that  a  good  thing? 

Mr.  P lager.  I  would  think  that  a  Government  agency  ought  to 
now  what  the  effect  of  its  actions  are  on  the  public.  I  think  it  is 
a  good  thing,  sir,  and  I  think  both  the  Congress  and  the  adminis- 
tration have  often  thought  it  was  a  good  thing. 

Mr.  Horton.  All  right. 

Then  President  Reagan  had  the  two  Executive  orders  that  you 
are  talking  about,  which  basically,  as  I  understood  it  from  this 
GAO  report  indicated  then  in  1983  the  task  force  that  President 
Reagan  had  established  on  regulatory  relief  was  abolished  and 
then  it  was  taken  over  by  OMB.  In  other  words,  up  to  that  time 
Presidents  Ford,  Nixon,  and  Carter  had  all  had  some  type  of  spe- 
cial organization  to  try  to  help  them  with  this  regulation  of  regula- 
tions, and  then  ultimately,  President  Reagan  turned  it  over  to  the 
OMB,  and  then  that  is  where  the  function  is  now,  based  on  those 
two  Executive  orders? 

Mr.  Plager.  Yes,  sir,  that  is  correct. 

Mr.  Horton.  I  guess  the  purpose  of  those  Executive  orders  is  to 
try  to  eliminate  paperwork  and  the  burden  of  regulations  on  the 
public? 

Mr.  Plager.  Well,  it  is  not  totally  eliminating  paperwork.  It  is 
eliminating  unnecessary  paperwork,  duplicative  work,  paperwork 
that  has  no  real  practical  utility  for  the  Government's  mission,  yes, 
sir.  I  expect  we  will  never  totally  eliminate  paperwork. 

Mr.  Horton.  I  chaired  the  Paperwork  Commission,  and  that 
Commission  was  established  by  statute,  and  we  spent  2  years 
doing  our  work.  We  had  different  task  forces,  and  we  took  up  dif- 
ferent specific  reports,  and  we  did  something  different  than  what 
most  commissions  do. 

Instead  of  issuing  just  one  final  report  that  is  so  big  nobody  ever 
looked  at  it,  we  had  different  task  forces  and  those  task  forces 
would  each  have  to  report,  and  then  we  would  issue  the  report  of 
that  specific  task  force  and  have  that  available  at  the  end  of  that 
task  force  function.  You  cannot  talk  about  paperwork  without  look- 
ing at  the  regulatory  process. 

I  know  one  of  the  things  that  got  me  involved  in  it  to  begin  with 
at  the  very  outset,  was  the  amount  of  paperwork  that  I  was  shown 
at  a  pharmaceutical  company  that  was  in  my  district  when  they 
showed  me  a  room  that  was  full  of  paper  boxes,  and  they  said  those 
are  copies  of  what  we  have  had  to  send  in  in  connection  with  this 
particular  drug,  because  they  were  manufacturing  drugs. 

Thev  said,  we  wonder  if  anybody  ever  reads  any  of  this?  This  is 
one  of  the  principal  things,  plus  the  fact  that  my  constituents  were 
coming  to  me  and  saying  I  get  all  of  these  requests  for  information. 
I  know  one  small  businessman  came  in  to  see  me,  he  said  it  is 
going  to  cost  me  $10,000  to  do  it,  and  if  I  do  it,  I  might  as  well 
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go  out  of  business.  He  said,  I  am  not  going  to  do  it.  They  can  put 
me  in  jail.  That  is  what  he  told  me.  That  is  one  of  the  things  that 
stimulated  me  to  get  into  this  thing. 

Now,  I  suppose  that  if  we  take  away  OIRA  and  this  concept  of 
trying  to  centralize  regulatory  regulation,  if  you  want  to  call  it 
that,  we  may  be  slipping  back  into  that  kind  of  mold.  Would  you 
have  any  comment  on  that? 

Mr.  Plager,  Yes,  sir,  I  think  your  point  is  very  well  made.  Some- 
where in  the  system — whether  it  is  OIRA  or  wherever — somewhere 
in  the  system  we  just  have  to  have,  I  think — in  my  view  of  the  way 
the  Government  is  today — we  have  to  have  some  central  place 
where  somebody  is  authorized  and  empowered  to  look  across  the 
entire  spectrum  of  the  Government  and  do  what  can  be  done  with- 
in the  limits  of  the  law,  within  the  limits  of  Government  programs, 
to  remove  unnecessary,  unwarranted,  useful  paperwork  require- 
ments. 

We  can  all  understand  why  a  particular  agency,  with  a  particular 
mission  and  a  particular  staff,  would  say,  Boy,  I  would  really  like 
to  know  this  or  I  would  really  like  to  know  that,  and  wouldn't  it 
be  interesting  to  have  this  information.  I  come  out  of  an  academic 
background,  and  we  love  to  go  ask  questions  and  we  love  lO  gather 
information.  People  did  not  have  to  respond  to  us.  They  did  not 
have  to  give  us  their  time.  If  they  chose  to,  that  was  fine. 

If,  however,  you  are  a  Government  agency  and  you  say  to  the 
public,  "You  are  required  to  give  us  this  information  or  if  you  want 
this  benefit,  you  have  to  fill  out  this  form  and  tell  us  all  of  this," 
people  have  no  choice.  We  have  to  be  concerned  about  how  the  Gov- 
ernment goes  about  that. 

I  couldn't  agree  with  you  more  that  it  is  essential  that  some- 
where in  the  system  there  will  be  people  whose  mission  is  not  to 
gather  information,  but  to  ask  the  question,  whether  the  informa- 
tion that  is  being  sought  is  really  useful  and  necessary  to  the  mis- 
sion of  a  particular  agency. 

Mr.  Horton.  Thank  you. 

Mr.  Conyers.  Thank  you  very  much. 

On  the  question  of  delays,  Director  Darman  conceded  before  this 
committee  that  there  have  been  instances  over  the  years  in  which 
delay  was  used  by  OMB  as  a  technique  to  try  to  advance  its  own 
preferred  policy  provisions.  I  want  to,  at  this  time,  put  into  the 
record  a  GAO  report  earlier  requested,  released  only  yesterday — we 
will  provide  you  with  a  copy  of  it — that  is  entitled  "Regulatory  Re- 
view Information  on  OMB  s  Review  Process."  It  is  from,  of  course, 
the  GAO. 

Without  objection,  that  is  so  ordered. 

[The  report  follows:] 
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United  States 

General  Accounting  OfRee 

Washington,  D.C.  20548 


General  Government  Division 


B-235937 


July  14,  1989 


The  Honorable  John  Conyers,  Jr. 
Chairman,  Committee  on 

Government  Operations 
House  of  Representatives 


Dear  Mr.  Chairman: 


This  fact  sheet  responds  to  your  June  6,  1989,  request  for 
information  regarding  the  Office  of  Management  and  Budget's 
(0MB)  Office  of  Information  and  Regulatory  Affairs  (OIRA) 
regulatory  review  process.    The  fact  sheet  provides  the 
following : 

—  a  brief  history  of  executive  branch  regulatory  review,  a 
description  of  the  current  regulatory  review  process,  and 
OIRA's  views  of  the  interrelationship  of  Executive  Orders 
12291  and  12498  and  the  Paperwork  Reduction  Act  of  1980 
(Public  Law  96-511)  (appendix  I)? 

—  information  on  OIRA  staff,  organization,  and  estimates  of 
staff  time  spent  on  the  Paperwork  Reduction  Act  as 
compared  to  the  Executive  Orders  (appendix  II); 

—  types  of  actions  taken  on  OIRA  regulatory  review  cases 
from  1981  to  1989  (appendix  III  and  IV); 

—  average  OIRA  review  processing  time  for  regulatory  review 
cases  by  agency  and  type  of  rule  from  1986  to  1989 
(appendix  V);  and 

—  background  on  special  disclosure  procedures  for  regulatory 
reviews  that  agencies  can  elect  to  institute  (appendix 
VI). 

In  summary,  OIRA  reviewed  19,984  draft  rules  between  January 
1981  and  May  1989.    Seventy-seven  percent  of  these  rules  were 
found  to  be  consistent  with  the  principles  of  Executive  Order 
12291  and  16.4  percent  of  the  rules  were  consistent  with  the 
Executive  Order  after  changes  were  made.    The  average  OIRA 
review  time  for  proposed  major  rules  has  increased  from  29 
days  in  1986  to  51  days  in  1989.     Similarly,  the  average 
review  time  for  final  major  rules  has  increased  from  30  days 
in  1986  to  60  days  in  1989.    The  average  review  time  for 
nonmajor  rules  remained  relatively  stable  at  around  27  days. 
Most  rules  are  nonmajor.    In  1989,  for  example,  1,005  of  the 
1,044  reviews  were  nonmajor  rules. 
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To  develop  this  fact  sheet,  we:  (1)  met  with  OIRA  officials; 
(2)  reviewed  pertinent  executive  orders,  reports  and  journal 
articles,  and  (3)  obtained  statistical  information  from  OIRA. 
Due  to  time  constraints,  we  did  not  independently  verify  the 
accuracy  of  the  information  OIRA  provided.     In  addition, 
statistics  on  the  frequency  or  nature  of  comments  made  to  the 
agency  during  the  course  of  a  regulatory  review  are  not 
maintained  by  OIRA,  nor  does  OIRA  keep  records  of  the 
numerous  discussions  with  agency  personnel.    This  situation, 
coupled  with  the  short  review  period,  prevented  us  from 
exploring  the  nature  of  the  OIRA  review  process  more  fully. 

As  agreed  with  the  Committee,  we  plan  no  further  distribution 
of  this  fact  sheet  until  5  days  after  the  date  of  issuance 
unless  you  publicly  announce  its  contents  earlier.    At  that 
time,  we  will  send  it  to  interested  parties  and  make  copies 
available  to  others  upon  request. 

The  major  contributors  to  this  report  are  listed  in  appendix 
VIII.     If  you  have  any  questions  on  this  fact  sheet,  please 
call  me  at  275-8337. 


Sincerely  yours, 


Earl  F.  Walter 

Acting  Director,  General  Management  Issues 
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HISTORY  AND  DESCRIPTION  OF  OIRA  REGULATORY  REVIEW  PROCESS 


HISTORY  OF   EXECUTIVE  BRANCH  REGULATORY  REVIEW 

For  the  past  20  years,  the  executive  branch  has  had  some  form 
of  regulatory  review. *    Presidents  Nixon,  Ford,  and  Carter 
all  made  efforts  to  strengthen  and  centralize  regulatory 
management.     In  1371,  President  Nixon  established  the 
"Quality  of  Life  Review,"  which  required  that  significant 
proposed  rules  be  submitted  to  OMB  prior  to  their  publication 
in  the  Federal  Register.    OMB  then  circulated  the  rules  to 
other  agencies  for  their  comments.     President  Ford's 
regulatory  review  process  focused  on  inflationary  impacts. 
Under  Executive  Order  11821,  agencies  were  required  to  submit 
inflationary  impact  statements  to  OMB,  and  OMB  was  authorized 
to  prescribe  procedures  for  the  evaluation  of  regulations 
that  would  have  significant  inflationary  impact.     In  1974,  he 
established  the  Council  on  Wage  and  Price  Stability  (CWPS) 
and  charged  CWPS  with  developing  analyses  of  the  economic 
consequences  of  proposed  regulations. 

President  Carter  continued  the  emphasis  on  inflationary 
impacts  and  cost-effectiveness.    Executive  Order  12044 
required  agencies  to  develop  detailed  regulatory  analyses  of 
major  rules  and  to  establish  a  process,  approved  by  OMB,  for 
the  development  of  significant  regulations.     President  Carter 
also  created  the  Regulatory  Analysis  Review  Group.  Composed 
primarily  of  staff  economists  of  the  Council  of  Economic 
Advisers,  this  group  prepared  analyses  of  the  costs  and 
benefits  of  major  regulations  that  were  filed  during  the 
rulemaking  public  comment  period. 

President  Reagan  further  centralized  regulatory  management  by 
establishing  the  Presidential  Task  Force  on  Regulatory  Relief 
and  issuing  Executive  Orders  12291  and  12498.     The  Task 
Force,  set  up  to  assure  that  regulatory  burdens  were  reduced 
wherever  possible,  was  the  initial  focal  point  of  the 
administration's  regulatory  activities.     In  1983  the  Task 
Force  was  abolished  and  its  charge  assumed  by  OMB. 


*A  study  by  the  National  Academy  of  Public  Administration, 
"Presidential  Management  of  Rulemaking  in  Regulatory 
Agencies,"  published  in  January  1987,  provides  a  detailed 
discussion  of  the  history  and  issues  surrounding  regulatory 
management. 
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OIRA  AND  CURRENT  EXECUTIVE   BRANCH  REGULATORY  REVIEW 

The  current  regulatory  review  process  is  stipulated  in 
President  Reagan's  Executive  Orders  12291  and  12498.  OIRA, 
created  by  the  Paperwork  Reduction  Act  of  1980   (Public  Law 
96-511),  implements  regulatory  reviews  as  prescribed  by  the 
Executive  Orders  in  addition  to  its  paperwork  functions. 
Whereas  under  previous  administrations  OMB 1 s  role  focused 
more  on  enhancing  regulatory  analyses  as  conducted  by 
agencies  themselves,  under  the  new  Executive  Orders,  a  more 
formalized  regulatory  review  process  within  OMB  was 
established. 

Executive  Order  12291 

Executive  Order  12291,  issued  in  1981,  lays  out  principles 
with  which  every  regulation  issued  by  executive  agencies  must 
comply.     The  Order  requires,  among  other  things,  that  the 
potential  benefits  of  every  rulemaking  must  outweigh  the 
costs,  and  the  agency  must  choose  the  alternative  involving 
the  least  net  cost.     As  experience  with  Executive  Order  12291 
accumulated,  the  Presidential  Task  Force  on  Regulatory  Relief 
refined  these  principles  and  developed  a  set  of  10  Regulatory 
Policy  Guidelines  to  assist  agency  analysis.     The  Executive 
Order  called  for  Formal  Regulatory  Impact  Analyses  to  be 
submitted  to  OMB  for  major  rules.'2    Major  rules  are  ones  that 
are  predicted  to  affect  the  economy  by  $100  million  or  more 
each  year  or  those  that  have  major  impacts  on  consumers; 
industries;  geographic  regions;  or  federal,  state,  and  local 
governments. * 

Under  Executive  Order  12291,  the  agency  submits  its  proposed 
rule,  accompanied  by  a  Regulatory  Impact  Analysis  if  it  is  a 
major  rule,  to  OMB  60  days  prior  to  the  publication  of  the 
Notice  of  Proposed  Rulemaking  in  the  Federal  Register.  OMB 
is  expected  to  complete  its  review  within  that  60  days.  The 
process  is  repeated  in  the  final  rulemaking  stage,  with  the 
agency  submitting  the  final  rule  and  the  final  Regulatory 
Impact  Analysis  to  OMB  30  days  prior  to  publication  of  the 
final  rule  in  the  Federal  Register.     Again,  OMB  is  expected 
to  complete  its  review  within  that  time  frame  of  30  days. 
For  nonmajor  rules,  the  agency  submits  both  the  Notice  of 


2Both  the  "Regulatory  Policy  Guidelines"  and  a  draft 
"Regulatory  Impact  Analysis  Guidance"  appear  in  OMB's 
Regulatory  Program  of  the  United  States  Government,  April  1, 
1988  —  March  31,  1989. 

3See  Section  1   (b)   of  Executive  Order  12291  in  appendix 
VII  for  definition  of  "major"  rule. 
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Proposed  Rulemaking  and  the  final  rule  to  OMB  10  days  prior 
to  publication,  and  OMB  is  expected  to  complete  its  review 
within  those  10  days.     The  Executive  Order  instructs  the 
agency  to  refrain  from  publishing  its  final  rule  until  the 
agency  has  responded  to  the  OMB  Director's  concerns  and 
incorporated  those  views  and  the  agency's  response  in  the 
rulemaking  file.     OMB  or  the  agency  may  take  the  issue  to  an 
appropriate  Cabinet  body  or  the  President  in  the  case  of  a 
disagreement. 

Executive  Order  12498 

To  improve  executive  regulatory  oversight,  President  Reagan 
issued  Executive  Order  12498  in  1985.     The  Order  established 
a  regulatory  planning  process  by  which  each  executive  agency 
is  required  to  send  to  OMB  (1)  an  overview  of  regulatory 
policies,  goals,  and  objectives;  and  (2)   information  on  all 
significant  regulatory  actions  planned  or  in  process.  The 
Reagan  Administration  said  that  more  should  be  done  to 
improve  executive  regulatory  oversight  advance  planning. 
Executive  Order  12291  reviews,  they  said,  often  came  late  in 
the  regulatory  process,  after  huge  investments  of  agency  time 
and  resources  and  often  after  agency  staff  commitments  to 
constituents  had  made  it  extremely  difficult  to  consider  any 
acceptable,  but  previously  ignored,  regulatory  alternative. 

Executive  Order  12498  gives  OMB  the  opportunity  to  review  the 
most  important  pre- rulemaking  activities  of  agencies  and  to 
determine  whether  or  not  they  are  consistent  with  the 
administration's  policies  and  priorities  before  significant 
agency  resources  are  invested  toward  their  development.  In 
designing  a  regulatory  program,  agencies  are  advised  to 
follow  the  same  principles  to  which  regulations  must  adhere 
under  Executive  Order  12291.     OIRA's  review  involves 
identifying  regulatory  or  deregulatory  actions  that  may  be 
necessary  in  order  to  achieve  consistency  with  the 
administration's  program.    According  to  OIRA,  it  never 
disapproves  of  an  agency's  proposed  regulatory  program; 
rather,  it  describes  the  process  as  one  of  consultation  and 
negotiation  between  OIRA  and  the  agency.    Any  change, 
however,  in  an  agency's  regulatory  activity  that  is  not 
consistent  with  the  plan  requires  OMB  clearance;  and  unless 
required  by  statute,  court  proceedings,  or  emergencies,  an 
agency  is  instructed  not  to  move  on  a  proposed  regulatory 
action  until  OMB  completes  its  review.    The  same  appeal 
process  exists  under  the  two  Executive  Orders  in  that 
disagreements  under  Executive  Order  12498  may  be  brought, 
just  as  with  Executive  Order  12291,  before  the  appropriate 
Cabinet  body  or  the  President  by  either  the  agency  head  or 
OMB.    The  approved  plans  are  compiled  and  published  in  the 
annual  Regulatory  Program  of  the  United  States. 
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Paperwork  Reduction  Act 

One  of  the  purposes  of  the  Paperwork  Reduction  Act  is  to 
minimize  the  information  burden  imposed  on  the  public  by  the 
federal  government  and  the  cost  to  the  government  of 
collecting,  maintaining,  using,  and  disseminating 
information.    The  act  gave  OMB  broad  clearance  authority: 
executive  and  independent  agencies  are  required  to  submit  all 
proposed  information  collection  and  recordkeeping 
requirements  to  OMB  for  approval.     The  act  sets  information 
burden  reduction  targets,  and  OMB  developed  the  Information 
Collection  Budget  to  place  a  limit  on  individual  agency 
demands. 

When  information  collection  requests  are  contained  in 
regulations,  OIRA  submits  public  comments  after  the  Notice  of 
Proposed  Rulemaking  is  published  in  the  Federal  Register. 
The  agency  is  required  to  respond  to  OIRA's  concerns  when  it 
publishes  the  final  rule,  including  why  the  agency  has 
rejected  OIRA's  concerns  if  this  is  the  case.     If  OIRA  is  not 
satisfied  with  the  agency's  rationale  for  rejecting  OIRA's 
concerns,  OIRA  does  have  the  authority,  under  the  Paperwork 
Reduction  Act,  to  disapprove  any  collection  of  information 
requirement  within  60  days  of  its  publication  as  a  final 
rule. 

The  information  collection  requests  contained  in  regulations 
are  also  subject  to  OIRA  reviews  under  Executive  Order  12291. 
Because  many  of  the  federal  forms,  surveys,  reports,  and 
other  information  collection  mechanisms  subject  to  OMB 
clearance  under  the  Paperwork  Reduction  Act  involve  pre- 
rulemaking  or  are  actually  parts  of  rules,  the  review  of 
rules  under  both  authorities  is  commonplace.     OIRA  said  that 
the  Paperwork  Reduction  Act  and  the  two  Executive  Orders 
"create  mutually  supportive,  interactive  Presidential 
oversight  mechanisms  that  focus  on  the  paperwork  and 
regulatory  impacts  of  Federal  programs"  and  "go  hand-in-hand 
with  OMB's  oversight  of  other  aspects  of  Federal  programs." 

The  Mechanics  of  the  OIRA  Regulatory  Review  Process 

Agencies  submit  proposed  and  final  regulations  to  OIRA.  OIRA 
desk  officers,  organized  by  federal  department  or  agency, 
review  the  regulations  as  specified  in  the  Executive  Orders. 
For  regulations  that  include  an  information-collection 
component,  OIRA  desk  officers  review  the  regulation  under 
procedures  for  both  Executive  Order  12291  and  the  Paperwork 
Reduction  Act.    The  regulatory  review  process  under 
Executive  Orders  12291  and  12498  is  depicted  in  the  attached 
flow  chart.     Copies  of  the  Executive  Orders  appear  in 
appendix  VII. 
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Figure  1.1:     Executive  Branch  Regulatory  Management  Process 
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INFORMATION  ON  OIRA  STAFF  AND  ACTIVITIES 

As  of  June  1989,  OIRA  had  a  total  of  56  staff,  16  of  whom 
were  clerical  or  support  staff.     OIRA  staff  make  reviews  of 
regulations  under  Executive  Orders  12291  and  12498,  as  well 
as  activities  related  to  the  Paperwork  Reduction  Act  of  1980 
(PRA).     Three  of  OIRA's  branches — Information  Policy, 
Information  Technology  Management,  and  Statistical  Policy — 
devote  almost  all  of  their  efforts  to  carry  out  certain 
provisions  of  PRA.     The  three  other  branches — Natural 
Resources,  Human  Resources,  and  Commerce  and  Lands— were 
staffed  largely  by  desk  officers,  who  spend  their  time  on 
implementation  of  PRA  paperwork  burden  activities  and 
regulatory  review.     OIRA's  organizational  structure  is  shown 
below.     The  numbers  in  parentheses  indicate  the  number  of 
staff  in  each  branch,  excluding  the  clerical/support  staff. 

Figure  II. 1:  OIRA  Organization  Chart 
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OIRA  does  not  maintain  staff  time  records  separately  for 
activities  under  PRA  and  the  Executive  Orders.     To  determine 
the  relative  staff  workload,  OIRA  periodically  surveys  its 
six  branches.     On  the  basis  of  these  surveys,  OIRA  estimated 
that  approximately  75  to  80  percent  of  its  total  efforts  (and 
budget)  supports  and  carries  out  the  provisions  of  PRA.  The 
remaining  20  to  25  percent  was  attributed  to  regulatory  and 
other  review  functions  that  did  not  involve  PRA.    Because  of 
the  overlapping  nature  of  duties  under  PRA  and  the  Executive 
Orders,  OIRA  officials  said  it  was  difficult  to  determine  the 
precise  time  spent  on  each.    We  did  not  independently  verify 
these  estimates. 
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Table  II.  1 


Background  Statistics  on  OIRA  Employees 
as  of  June  1989 


WORK  EXPERIENCE; 

Number  of  employees 

witt 

experience  in 

Years  of 

Other 

Private 

experience 

OMB 

govt. 

sector 

Nc  experience 

0 

10 

20 

Less  than  one  year 

3 

2 

4 

1  to  3  years 

12 

7 

10 

More  than  3  years 

25 

21 

6 

Average  years 

S.88 

5.13 

1.88 

Range  (in  yrs) 

0.2-17 

0-24 

0-26 

GRADE  STRUCTURE: 

No.  of 

Grade 

employees 

QS9-11 

6 

QS12 

6 

GS13 

6 

GS14 

5 

GS  IS 

12 

SESand 
above 

e 

TYPE  OF  DEGREE: 

(highest  degree) 

No.  of 
employees 

Bachelor 

5 

Master 

20 

Law  (JD.  LLM,  LLfi) 

5 

Doctorate 

10 

FIELD  OF  STUDY 

Type  of  major 

No.  of 
employees 

Public  Policy/  Admin. 

15 

Economics/Finance 

8 

Law 

5 

Science/Math 

5 

Other 

7 

UNIVERSITIES  GRADUATED  FROM: 

(highest  degree) 

University 

en 

No.  of 
nptoyees 

Harvard  Univ. 

7 

Univ.  of  Chicago 

3 

Princeton  Univ. 

2 

Univ.  of  Pennsylvania 

2 

Univ.  of  Maryland 

3 

Univ.  of  Washington 

2 

Note:        AD  tables  have 

George  Washington  Univ. 

2 

a  total  of  40 

Univ.  of  California  at  Berfcatoy 

2 

staff.  The  16 

Columbia  Univ. 

2 

derieaV support  staff 

Univ.  of  Wisconsin 

2 

were  not  included. 

Other 

13 

11 
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TYPES  OF   ACTIONS   TAKEN  ON  AGENCY  RULES 
FOR  1988  AND  1989 


Table  III.l:  Types  of  Actions  Taken  on  Agency  Rules  in  1988 


Agency 

Total 

Percent 
of  govt 
total 

Actions  taken  on  rule  reviews 
(numbers  show  percent  of  total  reviews) 

Consistent 
change 

Consistent 
change 

With- 
drawn by 
agency 

Returned 
for  recon- 
sideration 

St&tutory  or 
deadline 

Other 

Agriculture 

441 

13.7 

82.5 

12.7 

1.1 

2.3 

0.2 

1.1 

HHS 

320 

13.5 

65.3 

31.6 

1.6 

0.9 

0.3 

0.3 

Tr&ruport&tion 

10.9 

65.8 

30.7 

1.2 

0.8 

1.2 

0.4 

EPA 

Interior 

210 

8.9 

51.0 

27.6 

2.9 

3.3 

14.8 

0.5 

152 

6.4 

86.8 

9.2 

3.3 

0.7 

0.0 

0.0 

Commerce 

145 

6.1 

66.2 

13.1 

1.4 

0.7 

15.9 

2.8 

HUD 

105 

4.4 

54.3 

29.6 

10.5 

0.0 

5.7 

0.0 

Education 

123 

5.2 

66.7 

31.7 

1.6 

0.0 

0.0 

0.0 

VA 

82 

3.5 

82.9 

14.6 

1.2 

1.2 

0.0 

0.0 

Labor 

77 

3.3 

48.1 

46.8 

2.8 

1.3 

1.3 

0.0 

OPM 

74 

3.1 

83.8 

14.9 

0.0 

0.0 

0.0 

1.4 

QSA 

57 

2.4 

73.7 

21.1 

1.8 

1.8 

1.8 

0.0 

Justice 

52 

2.2 

84.6 

15.4 

0.0 

0.0 

0.0 

0.0 

SBA 

37 

1.6 

54.1 

32.4 

5.4 

2.7 

2.7 

2.7 

Treasury 

37 

1.6 

86.5 

13.6 

0.0 

0.0 

0.0 

0.0 

FEMA 

30 

1.3 

60.0 

23.3 

16.7 

0.0 

0.0 

0.0 

Energy 

20 

0.8 

70.0 

20.0 

0.0 

5.0 

5.0 

0.0 

Other  agencies 

143 

6.1 

84.6 

9.8 

4.9 

0.0 

0.7 

o.o 

An  Dovemmem 

2.362 

100.0 

70.9 

21.9 

2.4 

1.2 

3.0 

0.6 

Notes:  Data  is  for  reviews  completed  during  calendar  year  1 988. 


'Consistent  without  change'  means  the  proposed  rule  Is 
consistent  with  the  principles  of  Executive  Order  1 2291 
as  submitted  by  the  agency. 

'Consistent  wtth  change*  means  the  proposed  rule  is  consistent 
with  the  Executive  Order  after  the  agency  adopted  changes 
suggested  by  OIRA  during  the  review  period. 

Agencies  can  withdraw  regulations  or  OIRA  can 

also  return  a  regulation  to  the  agency  for  reconsideration. 

Rules  that  have  statutory  or  Judicial  deadUnes  are  reviewed 

by  OIRA  if  time  permits;  however,  such  regulations  may  be  published 

without  the  OIRA  review  process. 

Source:         Office  of  Information  and  Regulatory  Affairs;  however  percsntages 
were  calculated  by  OAO. 
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Table  III. 2:  Types  of  Actions  Taken  on  Agency  Rules  in  1989 


Actions  taken  on  rule  reviews 

Percent 

(numbers 

show  percent  of  total  reviews) 

Total 

of  govt 

Consistent 

Consistent 

With- 

Returned 

Statutory  or 

Other 

Agency 

reviews 

Total 

without 

with 

drawn  by 

for  Recon- 

judicial 

change 

change 

agency 

sideration 

deadline 

Agriculture 

213 

20.4 

84.5 

13.6 

0.9 

0.5 

0.0 

0.5 

HHS 

139 

13.3 

64.7 

29.5 

2.2 

3.6 

0.0 

0.0 

Transportation 

98 

9.4 

78.6 

20.4 

1.0 

0.0 

0.0 

0.0 

EPA 

94 

9.0 

62.1 

26.6 

2.1 

6.4 

12.8 

0.0 

Interior 

48 

4.6 

85.4 

10.4 

4.2 

0.0 

0.0 

0.0 

Commerce 

89 

8.5 

89.9 

6.7 

2.2 

0.0 

0.0 

HUO 

35 

3.3 

42.9 

22.9 

28.6 

2.9 

2.9 

0.0 

Education 

50 

4.8 

70.0 

28.0 

2.0 

0.0 

0.0 

0.0 

VA 

34 

3.3 

88.2 

11.8 

0.0 

0.0 

0.0 

0.0 

Labor 

22 

2.1 

50.0 

60.0 

0.0 

0.0 

0.0 

0.0 

OPM 

28 

2.7 

76.0 

7.1 

7.1 

7.1 

3.6 

0.0 

GSA 

27 

2.6 

74.1 

22.2 

3.7 

0.0 

0.0 

0.0 

Justice 

37 

3.5 

83.8 

5.4 

0.0 

0.0 

5.4 

5.4 

SBA 

25 

2.4 

76.0 

20.0 

0.0 

0.0 

4.0 

0.0 

Treasury 

13 

1.2 

84.6 

15.4 

0.0 

0.0 

0.0 

0.0 

FEMA 

14 

1.3 

71.4 

21.4 

7.1 

0.0 

0.0 

0.0 

Energy 

13 

1.2 

76.9 

0.0 

7.7 

0.0 

7.7 

7.7 

Other  agencies 

66 

6.3 

83.3 

10.6 

1.5 

0.0 

3.0 

i.5 

All  government 

1,045 

100.0 

76.1 

18.2 

2.8 

1.4 

1.9 

0.6 

Note:  Data  is  for  January  1  through  May  31 . 1 969. 

Source:  Office  of  Information  and  Regulatory  Affairs;  however  percentages 

were  calculated  by  QAO. 


13 


718 


APPENDIX  IV  APPENDIX 


TYPES  OF  ACTIONS  TAKEN  ON  AGENCY  RULES 
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AVERAGE  OIRA  REVIEW  TIME  BY  AGENCY 
BY  TYPE  OF  RULE,  1986-1989 


Table  V.l:    Number  of  and  Average  Review  Time  for  proposed 
Major  Rules 


Agency 

1986 

1987 

1988 

198) 

No.  of 

No.  of 

No.  Of 

No.  Of 

reviews 

Days 

reviews 

Days 

reviews 

Days 

reviews 

Days 

Agriculture 

3 

12 

11 

25 

10 

18 

8 

37 

Commefce 

1 

127 

0 

NA 

1 

144 

0 

NA 

DOD 

0 

NA 

2 

4 

0 

NA 

0 

NA 

Energy 

2 

34 

0 

NA 

1 

125 

12 

HHS 

6 

9 

2 

225 

5 

40 

1 

HUD 

2 

60 

3 

56 

2 

30 

0 

NA 

Interior 

1 

S 

1 

5 

2 

65 

1 

1 

Justice 

0 

NA 

1 

4 

0 

NA 

0 

NA 

Labor 

1 

9 

3 

162 

5 

138 

2 

140 

Transportation 

3 

11 

2 

19 

5 

83 

0 

NA 

EPA 

5 

45 

12 

49 

10 

64 

3 

83 

Otter  agencies 

1 

51 

3 

66 

2 

102 

1 

19 

AM  government 

25 

29 

40 

48 

43 

65 

17 

51 

Table  V.2:     Number  of  and  Average  Review  Time  for  Final  Major 
Rules 


Agency 

1986 
No.  of 
reviews 

Days 

1987 
No.  Of 
reviews 

Days 

1968 
No.  of 
reviews 

Days 

1989 
No.  of 
reviews 

Days 

Agriculture 

19 

13 

8 

11 

14 

11 

12 

49 

Commerce 

0 

NA 

0 

NA 

0 

NA 

.  1 

6 

DOD 

1 

30 

1 

6 

0 

NA 

0 

NA 

Energy 

0 

NA 

0 

NA 

0 

NA 

0 

NA 

HHS 

9 

28 

1 

36 

3 

79 

0 

NA 

HUD 

1 

14 

2 

4 

3 

15 

2 

83 

Interior 

4 

7 

2 

4 

2 

2 

0 

NA 

Justice 

0 

NA 

1 

1 

0 

NA 

0 

NA 

Labor 

2 

110 

3 

102 

4 

103 

3 

81 

Transportation 

4 

40 

2 

24 

4 

16 

2 

121 

EPA 

2 

30 

7 

48 

6 

28 

0 

NA 

Other  agencies 

6 

62 

3 

19 

3 

43 

2 

20 

Ail  government 

48 

30 

30 

27 

39 

31 

22 

60 

Note:  See  notes  and  source  on  the  next  page. 
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Table  V.3:     Number  of  Reviews  and  Average  Processing  Time  for 
Proposed  and  Final  Nonmapor  Rules 


Agency 

1986 

No.  of 

1987 
No.  Of 
reviews 

Days 

1988 
No.  Of 
reviews 

Days 

1989 
No.  of 

Agriculture 

396 

18 

401 

19 

417 

19 

193 

17 

Commerce 

128 

15 

134 

19 

144 

35 

88 

13 

DOD 

8 

28 

14 

12 

12 

22 

2 

4 

Energy 

14 

16 

20 

24 

19 

42 

12 

42 

HHS 

266 

37 

311 

36 

312 

32 

138 

39 

HUD 

66 

32 

59 

21 

100 

31 

33 

19 

Interior 

139 

11 

183 

20 

148 

22 

47 

27 

Justice 

46 

82 

6 

52 

17 

37 

13 

Labor 

S3 

47 

58 

46 

68 

84 

17 

42 

Transportation 

189 

19 

198 

32 

248 

41 

95 

28 

EPA 

190 

41 

196 

36 

194 

48 

91 

48 

Other  agencies 

440 

21 

598 

17 

566 

29 

252 

27 

All  government 

1,934 

24 

2,246  25 

2,280  32 

1,005 

27 

Notes:  Major  rules  are  defined  as  ones  that  are  predicted  to  affect  the  economy 

by  $100  minion  or  more  each  year;  those  that  have  major  impacts  on 
consumers,  industries,  state  and  local  governments,  or  other  federal  agencies; 
or  those  that  have  adverse  Impacts  on  competition,  employment,  the  ability 
of  U.S.  firms  to  compete  with  foreign  companies,  or  other  factors. 
All  other  rules  are  defined  as  nonmajor  rules. 
Notices  of  proposed  rulemaking  (proposed  rules)  are  reviewed  by  OlRA 
prior  to  thsir  publication  in  the  Federal  Register.  OlRA  also  reviews  the  rule 
in  final  form  after  publication  of  the  proposed  rule  In  the  Federal  Register 
and  the  public  comment  period  (See  flow  chart  In  appendix  I.) 

Days  Indtoate  the  number  of  days  from  receipt  In  OlRA  until  returned  to  the  agency. 

Data  is  for  calendar  year;  1989  data  is  from  January  1  through  May  31 . 1989. 

Source:        Office  of  Information  and  Regulatory  Affairs. 
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AGENCIES   ELECTING  TO  INSTITUTE  THE 
EPA   DISCLOSURE  PROCEDURES 

The  Environmental  Protection  Agency  (EPA)  disclosure 
procedures  refer  to  a  subset  of  procedures  contained  in  a 
June  1986  memorandum  from  OIRA  to  heads  of  departments  and 
agencies  that  lays  out  OIRA's  disclosure  procedures  under 
Executive  Orders  12291  and  12498. 4    The  intent  of  the 
disclosure  procedures  was  to  address  EPA's  concern  that  it  be 
apprised  of  information  OIRA  received  from  individuals  or 
groups  outside  of  the  federal  government  that  might  have 
bearing  on  OIRA's  review  of  a  regulation.     For  example,  if 
OIRA  was  meeting  with  industry  representatives  who  would  have 
substantial  interest  in  the  scope  of  a  particular  regulation, 
an  agency—under  these  procedures — is  to  be  advised  of,  and 
invited  to,  such  meetings.     Furthermore,  EPA  wanted 
additional  assurance  that  all  information  pertaining  to  an 
agency's  rulemaking  activities  is  included  in  the  rulemaking 
dockets. 

The  EPA  disclosure  procedures  provide  the  following: 

—  OIRA  will  send  EPA  copies  of  all  written  material 
concerning  EPA's  rules  that  OIRA  receives  from  persons  who 
are  not  employees  of  the  federal  government. 

—  OIRA  will  advise  EPA  of  all  oral  communications 
concerning  EPA's  rules  (e.g.,  meetings,  telephone  calls) 
that  OIRA  has  with  persons  who  are  not  employees  of  the 
federal  government.     (Only  the  OIRA  Administrator  and 
Deputy  Administrator,  or  other  specifically  authorized 
person,  are  permitted  to  meet  or  talk  with  members  of  the 
public  regarding  regulatory  reviews  under  Executive  Orders 
12291  and  12498) . 

—  OIRA  will  invite  EPA  to  all  scheduled  meetings  with  such 
persons  concerning  EPA's  rules. 

OIRA  will  extend  these  procedures  to  any  agency  that  elects 
to  institute  them.     As  of  June  1989,  five  agencies  have 
elected  to  institute  these  procedures.    They  are:  Department 
of  Housing  and  Urban  Development,  Department  of  Labor, 
Department  of  Transportation,  Department  of  the  Treasury,  and 
the  Environmental  Protection  Agency. 


4The  June  1986  memorandum  appears  in  OMB's  Regulatory 
Program  of  the  United  States  Government,  April  1,  1988  — 
March  31,  1989.     In  addition  to  the  EPA  disclosure 
procedures,  the  memorandum  includes  other  procedures  that 
require  OIRA  to  make  available,  upon  written  request  and 
after  their  publication,  copies  of  draft  regulations  and 
regulatory  plans,  as  well  as  correspondence  concerning  draft 
rules  between  OIRA  and  the  agency  head. 
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EXECUTIVE  ORDERS  12291  AND  12498 

Executive  Order  No.  12291  of  February  17, 1981 
Federal  Regulation 


By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, and  in  order  to  reduce  the  burdens  of  existing 
and  future  regulations,  increase  agency  accountabil- 
ity for  regulatory  actions,  provide  for  presidential 
oversight  of  the  regulatory  process,  minimi«  dupli- 
cation and  conflict  of  regulations,  and  insure  well- 
reasoned  regulations,  it  is  hereby  ordered  as  follows: 

Section  1.  Definitions.  For  the  purposes  of  this 
Order 


(a)  "Regulation"  or  "rule"  means  an  agency  state- 
ment of  general  applicability  and  future  effect  de- 
signed to  implement,  interpret,  or  prescribe  law  or 
policy  or  describing  the  procedure  or  practice  re- 
quirements of  an  agency,  but  does  not  include: 

(1)  Administrative  actions  governed  by  the  provi- 
sions of  Sections  556  and  557  of  Title  5  of  the  United 
States  Coda; 

(2)  Regulations  issued  with  respect  to  a  military  or 
foreign  affairs  function  of  the  United  States;  or 

(3)  Regulations  related  to  agency  organization, 
management,  or  personnel. 

(b)  "Major  rule"  means  any  regulation  that  is 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy  of  $100  mil- 
lion or  more; 

(2)  A  major  increase  in  costs  or  prices  for  con- 
sumers, individual  industries,  Federal,  State,  or 
local  government  agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on  competition,  em- 
ployment, investment,  productivity,  innovation,  on 
the  ability  of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises  in  domestic 
or  export  markets. 

(c)  "Director"  means  the  Director  of  the  Office  of 
Management  and  Budget 

(d)  "Agency"  means  any  authority  of  the  United 
States  that  is  an  "agency"  under  44  U.S.C.  3502(1). 
excluding  those  agencies  specified  in  44  U.S.C. 
3502(10). 


(e)  "Task  Force"  means  the  Presidential  Task 
Force  on  Regulatory  Relief. 

Sec.  2.  Qtntral  Requirement*.  In  promulgating 
new  regulations,  reviewing  existing  regulations,  and 
developing  legislative  proposals  concerning  regula- 
tion, all  agencies,  to  the  extent  permitted  by  law, 
shall  adhere  to  the  following  requirements: 

(a)  Administrative  decisions  shall  be  based  on  ade- 
quate information  concerning  the  need  for  and  conse- 
quences of  proposed  government  action; 

(b)  Regulatory  action  shall  not  be  undertaken  un- 
less the  potential  benefits  to  society  for  the  regula- 
tion outweigh  the  potential  costs  to  society; 

(c)  Regulatory  objectives  shall  be  chosen  to  maxi- 
mize the  net  benefits  to  society; 

(d)  Among  alternative  approaches  to  any  given 
regulatory  objective,  the  alternative  involving  the 
least  net  coat  to  society  shall  be  chosen;  and 

(e)  Agencies  shall  set  regulatory  priorities  with 
the  aim  of  maximizing  the  aggregate  net  benefits  to 
society,  taking  into  account  the  condition  of  the  par- 
ticular industries  affected  by  regulations,  the  condi- 
tion of  the  national  economy,  and  other  regulatory 
actions  contemplated  for  the  future. 

Sec.  3.  Regulatory  Impact  Analysis  and  Review. 

(a)  In  order  to  implement  Section  2  of  this  Order, 
each  agency  shall,  in  connection  with  every  major 
rule,  prepare,  and  to  the  extent  permitted  by  law 
consider,  a  Regulatory  Impact  Analysis.  Such  Analy- 
ses may  be  combined  with  any  Regulatory  Flexibility 
Analyses  performed  under  6  U.S.C.  603  and  604. 

(b)  Each  agency  shall  initially  determine  whether 
a  rule  it  intends  to  propose  or  to  issue  is  a  major  rule, 
provided  that,  the  Director,  subject  to  the  direction  of 
the  Task  Force,  shall  have  authority,  in  accordance 
with  Sections  1(b)  and  2  of  this  Order,  to  prescribe 
criteria  for  making  such  determinations,  to  order  a 
rule  to  be  treated  as  a  major  rule,  and  to  require  any 
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set  of  related  rules  to  be  considered  together  as  a 
major  rule. 

(c)  Except  as  provided  in  Section  8  of  this  Order, 
agencies  shall  prepare  Regulatory  Impact  Analyses 
of  major  rules  and  traaamit  them,  along  with  all 
notices  of  proposed  rulemaking  and  all  final  rules,  to 
the  Director  as  follows: 

(1)  If  no  notice  of  proposed  rulemaking  is  to  be 
published  for  a  proposed  major  rule  that  is  not  an 
emergency  rule,  the  agency  shall  prepare  only  a  final 
Regulatory  Impact  Analysis,  which  shall  be  trans- 
mitted, along  with  the  proposed  rule,  to  the  Director 
at  least  SO  days  prior  to  the  publication  of  the  major 
rule  as  a  final  rule; 

(2)  With  respect  to  all  other  major  rules,  the 
agency  shall  prepare  a  preliminary  Regulatory  Im- 
pact Analysis,  which  shall  be  transmitted,  along 
with  a  notice  of  proposed  rulemaking,  to  the  Director 
at  least  60  days  prior  to  the  publication  of  a  notice  of 
proposed  rulemaking,  and  a  final  Regulatory  Impact 
Analysis,  which  shall  be  transmitted  along  with  the 
final  rule  at  least  30  days  prior  to  the  publication  of 
the  major  rule  as  a  final  rule; 

(3)  For  all  rules  other  than  i&ejor  rules,  agencies 
shall  submit  to  the  Director,  at  least  10  days  prior  to 
publication,  every  aotice  of  proposed  rulemaking  and 
final  rule. 

(d)  To  permit  each  proposed  major  rale  to  be  ana- 
lyzed in  light  of  the  requirements  stated  in  Section  2 
of  this  Order,  each  preliminary  and  final  Regulatory 
Impact  Analysis  shall  contain  the  following  informa- 
tion: 

(1)  A  description  of  the  potential  benefits  of  the 
rale,  including  any  beneficial  effects  that  cannot  be 
quantified  in  monetary  terms,  and  the  identification 
of  those  likely  to  receive  the  benefits; 

(2)  A  description  of  the  potential  costs  of  the  rule, 
including  any  adverse  effects  that  cannot  be  quanti- 
fied in  monetary  terms,  and  the  identification  of 
those  likely  to  bear  the  costs; 

(3)  A  determination  of  the  potential  net  benefits  of 
the  rale,  including  an  evaluation  of  effects  that  can- 
not be  quantified  in  monetary  terms; 

(4)  A  description  of  alternative  approaches  that 
could  substantially  achieve  the  same  regulatory  goal 
at  lower  cost,  together  with  an  analysis  of  this  poten- 
tial benefit  and  costs  and  a  brief  explanation  of  the 
legal  reasons  why  such  alternatives,  if  proposed, 
could  not  be  adopted;  and 

(5)  Unless  covered  by  the  description  required 
under  paragraph  (4)  of  this  subsection,  an  explana- 
tion of  any  legal  reasons  why  the  rule  cannot  be 
based  on  the  requirements  set  forth  in  Section  2  of 
this  Order. 

(eXl)  The  Director,  subject  to  the  direction  of  the 
Task  Force,  which  shall  resolve  any  issues  raised 
under  this  Order  or  ensure  that  they  are  presented  to 
the  President,  is  authorised  to  review  any  prelimi- 
nary or  final  Regulatory  Impact  Analysis,  notice  of 


proposed  rulemaking,  or  final  rule  based  on  the  re- 
quirements of  this  Order. 

(2)  The  Director  shall  be  deemed  to  have  concluded 
review  unless  the  Director  advises  an  agency  to  the 
contrary  under  subsection  (f)  of  this  Section: 

(A)  Within  60  days  of  a  submission  under  subsec- 
tion (c)(1)  or  a  submission  of  a  preliminary  Regula- 
tory Impact  Analysis  or  notice  of  proposed  rulemak- 
ing under  subsection  (c)(2); 

(B)  Within  30  days  of  the  submission  of  a  final 
Regulatory  Impact  Analysis  and  a  final  rule  under 
subsection  (e)(2);  and 

(C)  Within  10  days  of  the  submission  of  a  notice  of 
proposed  rulemaking  or  final  rule  under  subsection 
(c)(3). 

(f)  (1)  Upon  the  request  of  the  Director,  an  agency 
shall  consult  with  the  Director  concerning  the  review 
of  a  preliminary  Regulatory  Impact  Analysis  or  no- 
tice of  proposed  rulemaking  under  this  Order,  and 
shall,  subject  to  Section  8(a)(2)  of  this  Order,  refrain 
from  publishing  its  preliminary  Regulatory  Impact 
Analysis  or  notiee  of  proposed  rulemaking  until  such 
review  is  concluded. 

(2)  Upon  receiving  notice  that  the  Director  intends 
to  submit  views  with  respect  to  any  final  Regulatory 
Impact  Analysis  or  final  rule,  the  agency  shall,  sub- 
ject to  Section  8(a)(2)  of  this  Order,  refrain  from 
publishing  its  final  Regulatory  Impact  Analysis  or 
final  rule  until  the  agency  has  responded  to  the  Dir- 
ector's views,  and  incorporated  those  views  and  the 
agency's  response  in  the  rulemaking  file. 

(3)  Nothing  in  this  subsection  shall  be  construed 
as  displacing  the  agencies'  responsibilities  delegated 
bylaw. 

(g)  For  every  rule  for  which  an  agency  publishes  a 
notice  of  proposed  rulemaking,  the  agency  shall  in- 
clude in  its  notice: 

(1)  A  brief  statement  setting  forth  the  agency's 
initial  determination  whether  the  proposed  rule  is  s 
major  rale,  together  with  the  reasons  underlying 
that  determination;  and 

proposed  major  rale,  a  brief  summary 
preliminary  Regulatory  Impact  Anal- 


(2)  F 
of  the  agency's 


(h)  Agencies  shall  make  their  preliminary  and 
final  Regulatory  Impact  Analyses  available  to  the 

public. 


(i)  Agencies  shall  initiate  reviews  of  currently  ef- 
fective rales  in  accordance  with  the  purposes  of  this 
Order,  and  perform  Regulatory  Impact  Analyses  of 
currently  effective  major  rules.  The  Director,  subject 
to  the  direction  of  the  Task  Force,  may  designate 
currently  effective  rales  for  review  in  accordance 
with  this  Order,  and  establish  schedules  for  reviews 
■this  Order. 
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Sec.  4.  Regulatory  Review.  Before  approving  any 
final  major  rule,  each  agency  shall: 

(a)  Make  a  determination  that  the  regulation  is 
clearly  within  the  authority  delegated  by  law  and 
consistent  with  congressional  intent,  and  include  in 
the  Federal  Register  at  the  time  of  promulgation  a 
memorandum  of  law  supporting  that  determination. 

(b)  Make  a  determination  that  the  factual  conclu- 
sions upon  which  the  rule  is  based  have  substantial 
support  in  the  agency  record,  viewed  aa  a  whole,  with 
full  attention  to  public  comments  in  general  and  the 
comments  of  persons  directly  affected  by  the  rule  in 
particular. 

Sec.  5.  Regulatory  Agendas. 

(a)  Each  agency  shall  publish,  in  October  and 
April  of  each  year,  an  agenda  of  proposed  regulations 
that  the  agency  has  issued  or  expects  to  issue,  and 
currently  effective  rules  that  are  under  agency  re- 
view pursuant  to  this  Order.  These  agendas  may  be 
incorporated  with  the  agendas  published  under  5 
U.S.C.  602,  and  must  contain  at  the  minimum: 

(1)  A  summary  of  the  nature  of  each  major  rule 
being  considered,  the  objectives  and  legal  basis  for 
the  issuance  of  the  rule,  and  an  approximate  sched- 
ule for  completing  action  on  any  major  rule  for  which 
the  agency  has  issued  a  notice  of  proposed  rulemak- 
ing. 

(2)  The  name  and  telephone  number  of  a  knowl- 
edgeable agency  official  for  each  item  on  the  agenda; 
and 

(3)  A  list  of  »Ti«tiwg  regulations  to  be  reviewed 
under  the  terms  of  this  Order,  and  a  brief  discussion 
of  each  such  regulation. 

(b)  The  Director,  subject  to  the  direction  of  the 
Task  Force,  may,  to  the  extent  permitted  by  law: 

(1)  Require  agencies  to  provide  additional  infor- 
mation in  an  agenda;  and 

(2)  Require  publication  of  the  agenda  in  any  form. 

See.  6.  The  Taik  Force  and  Office  of  Management 
and  Budget. 

(a)  To  the  extent  permitted  by  law,  the  Director 
shall  have  authority,  subject  to  the  direction  of  the 
Task  Force,  to: 

(1)  Designate  any  proposed  or  existing  rule  aa  a 
major  rule  in  accordance  with  Section  1(b)  of  this 
Order 

(2)  Prepare  and  promulgate  uniform  standards  for 
the  identification  of  major  rules  and  the  development 
of  Regulatory  Impact  Analyses; 

(3)  Require  an  agency  to  obtain  and  evaluate,  in 
connection  with  a  regulation,  any  additional  rele- 
vant data  from  any  appropriate  source; 

(4)  Waive  the  requirement*  of  Sections  3, 4,  or  7  of 
this  Order  with  respect  to  any  proposed  or  existing 
major  rule; 


(6)  Identify  duplicative,  overlapping  and  conflict- 
ing rules,  existing  or  proposed,  and  existing  or  pro- 
posed rules  that  are  inconsistent  with  the  policies 
underlying  statutes  governing  agencies  other  than 
the  issuing  agency  or  with  the  purposes  of  this  Order, 
and,  in  each  such  case,  require  appropriate  inter- 
agency consultation  to  minimize  or  eliminate  such 
duplication,  overlap,  or  conflict; 

(6)  Develop  procedures  for  estimating  the  annual 
benefits  and  costs  of  agency  regulations,  on  both  an 
aggregate  and  economic  or  industrial  sector  basis,  for 
purposes  of  compiling  a  regulatory  budget; 

(7)  In  consultation  with  interested  agencies,  pre- 
pare for  consideration  by  the  President  recommenda- 
tions for  changes  in  the  agencies'  statutes;  and 

(8)  Monitor  agency  compliance  with  the  require- 
ments of  this  Order  and  advise  the  President  with 
respect  to  such  compliance. 

(b)  The  Director,  subject  to  the  direction  of  the 
Task  Force,  is  authorized  to  establish  procedu 
ested  in  the 


of  all 


i  the  Direc- 


tor by  this  Order.  The  Director  shall  take  appro- 
priate steps  to  coordinate  the  implementation  of  the 
analysis,  transmittal,  review,  and  clearance  provi- 
sions of  this  Order  with  the  authorities  and  require- 
ments provided  for  or  imposed  upon  the  Director  and 
agencies  under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  SOI  tt  ttq.,  and  the  Paperwork  Reduction  Plan 
Act  of  1980. 44  U.S.C.  3601  et  tea. 

Sec.  7.  Pending  Regulations. 

(a)  To  the  extent  necessary  to  permit  reconsidera- 
tion in  accordance  with  this  Order,  agencies  shall, 
except  as  provided  in  Section  8  of  this  Order,  suspend 
or  postpone  the  effective  dates  of  all  major  rules  that 
they  have  promulgated  in  final  form  as  of  the  date  of 
this  Order,  but  that  have  not  yet  become  effective, 


(1)  Major  rules  that  cannot  legally  be  postponed  or 


(2)  Major  rules  that,  for  good  cause,  ought  to  be- 
come effective  as  final  rules  without  reconsideration. 
Agencies  shall  prepare,  is  accordance  with  Section  3 
of  this  Order,  a  final  Regulatory  Impact  Analysis  for 
each  major  rule  that  they  suspend  or  postpone. 


(b) 


to  the  Director  no  later 


Ul  report  < 

than  15  days  prior  to  the  effective  date  of  any  rule 
that  the  agency  has  promulgated  in  final  form  as  of 
the  date  of  this  Order,  and  that  has  not  yet  become 
effective,  and  that  will  not  be  reconsidered  under 
subsection  (a)  of  this  Section: 

(1)  That  the  rule  is  excepted  from  reconsideration 
under  subsection  (a),  including  a  brief  statement  of 
the  legal  or  other  reasons  for  that  determination;  or 

(2)  That  the  rule  is  not  a  major  rule. 

(c)  The  Director,  subject  to  the  direction  of  the 
Task  Force,  is  authorized,  to  the  extent  permitted  by 
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(1)  Require  reconsideration,  in  accordance  with 
this  Order,  of  any  major  rule  that  an  agency  has 
issued  in  final  form  as  of  the  date  of  this  Order  and 
that  has  not  become  effective;  and 

(2)  Designate  a  rule  that  an  agency  has  issued  in 
final  form  as  of  the  date  of  this  Order  and  that  has 
not  yet  become  effective  as  a  major  rule  in  accordance 
with  Section  Kb)  of  this  Order. 

(d)  Agencies  may,  in  accordance  with  the  Admin- 
istrative Procedure  Act  and  other  applicable  stat- 
utes, permit  major  rules  that  they  have  issued  in 
final  form  as  of  the  date  of  this  Order,  and  that  have 
not  yet  become  effective,  to  take  effect  as  interim 
rules  while  they  are  being  reconsidered  in  accor- 
dance with  this  Order,  provided  that,  agencies  shall 
report  to  the  Director,  no  later  than  15  days  before 
any  such  rule  is  proposed  to  take  effect  as  an  interim 
rule,  that  the  rule  should  appropriately  take  effect  as 
an  interim  rule  while  the  rule  is  under  reconsidera- 
tion. 

(e)  Except  as  provided  in  Section  8  of  this  Order, 
agencies  shall,  to  the  extent  permitted  by  law,  re- 
frain from  promulgating  as  a  final  rule  any  proposed 
major  rule  that  has  been  published  or  issued  as  of  the 
date  of  this  Order  until  a  final  Regulatory  Impact 
Analysis,  in  accordance  with  Section  3  of  this  Order, 
has  been  prepared  for  the  proposed  major  rule. 

(f)  Agencies  shall  report  to  the  Director,  no  later 
than  30  days  prior  to  promulgating  as  a  final  rule 
any  proposed  rule  that  the  agency  has  published  or 
issued  as  of  the  date  of  this  Order  and  that  has  not 
been  considered  under  the  terms  of  this  Order 

(1)  That  the  rule  cannot  legally  be  considered  in 
accordance  with  this  Order,  together  with  a  brief 
explanation  of  the  legal  reasons  barring  such  consid- 
eration; or 

(2)  That  the  rule  is  not  a  major  rule,  in  which  case 
the  agency  shall  submit  to  the  Director  a  copy  of  the 
proposed  rule. 

(g)  The  Director,  subject  to  the  direction  of  the 
Task  Force,  is  authorised,  to  the  extent  permitted  by 
law,  to: 

(1)  Require  consideration,  in  accordance  with  this 
Order,  of  any  proposed  major  rule  that  the  agency 
has  published  or  issued  as  of  the  date  of  this  Order, 
and 

(2)  Designate  a  proposed  rule  that  an  agency  has 
published  or  issued  aa  of  the  date  of  this  Order,  as  a 
major  rule  in  accordance  with  Section  Kb)  of  this 

Order. 

(h)  The  Director  shall  be  deemed  to  have  deter- 
mined that  an  agency's  report  to  the  Director  under 
subsections  (b),  (d),  or  (f)  of  this  Section  is  consistent 
with  the  purposes  of  this  Order,  unless  the  Director 
advises  the  agency  to  the  contrary: 

(1)  Within  15  days  of  its  report,  in  the  case  of  any 
report  under  subsections  (b)  or  (d);  or 
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(2)  Within  30  days  of  its  report,  in  the  case  of  any 
report  under  subsection  (f). 

(i)  This  Section  does  not  supersede  the  President's 
Memorandum  of  January  29,  1981,  entitled  "Post- 
ponement of  Pending  Regulations,"  which  shall  re- 
main in  effect  until  March  30, 1981. 

(j)  In  complying  with  this  Section,  agencies  shall 
comply  with  all  applicable  provisions  of  the  Adminis- 
trative Procedure  Act,  and  with  any  other  procedural 
requirements  made  applicable  to  the  agencies  by 
other  statutes. 

Sec.  8.  Exemptions. 

(a)  The  procedures  prescribed  by  this  Order  shall 
sot  appiy  to: 

(1)  Any  regulation  that  responds  to  an  emergency 
situation,  provided  that,  any  such  regulation  shall  be 
reported  to  the  Director  as  soon  as  it  is  practicable, 
the  agency  shall  publish  in  the  Federal  Register  a 
statement  of  the  reasons  why  it  is  impracticable  for 
the  agency  to  follow  the  procedures  of  this  Order  with 
respect  to  such  a  rule,  and  the  agency  shall  prepare 
and  transmit  as  soon  as  is  practicable  a  Regulatory 
Impact  Analysis  of  any  such  major  rule;  and 

(2)  Any  regulation  for  which  consideration  or  re- 
consideration under  the  terms  of  this  Order  would 
conflict  with  deadlines  imposed  by  statutes  or  by 
judicial  order,  provided  that,  any  such  regulation 
shall  be  reported  to  the  Director  together  with  a  brief 
explanation  of  the  conflict,  the  agency  shall  publish 
in  the  Federal  Register  a  statement  of  the  reasons 
why  it  is  impracticable  for  the  agency  to  follow  the 
procedures  of  this  Order  with  respect  to  such  a  rule, 
and  the  agency,  in  consultation  with  the  Director, 
shall  adhere  to  the  requirements  of  this  Order  to  the 
extent  permitted  by  statutory  or  judicial  deadlines. 

(b)  The  Director,  subject  to  the  direction  of  the 
Task  Force,  may,  in  accordance  with  the  purposes  of 
this  Order,  exempt  any  class  or  category  of  regula- 
tions from  any  or  all  requirements  of  this  Order. 

Sec  9.  Judicial  Review.  This  Order  is  intended 
only  to  improve  the  internal  management  of  the  Fed- 
eral government,  and  is  not  intended  to  create  any 
right  or  benefit,  substantive  or  procedural,  enforce- 
able at  law  by  a  party  against  the  United  States,  its 
agencies,  its  officers  or  any  person.  The  determina- 
tions made  by  agencies  under  Section  4  of  this  Order, 
and  any  Regulatory  Impact  Analyses  for  any  rule, 
■hall  be  made  part  of  the  whole  record  of  agency 
action  in  connection  with  the  rule. 

Sec.  10.  Revocations.  Executive  Orders  No.  12044, 
as  amended,  and  No.  12174  are  revoked. 


Ronald  Reaoan 

THE  WHITE  HOUSE 
February  17, 1981 
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Executive  Order  No.  12498  of  January  4, 1985 
Regulatory  Planning  Process 


By  the  authority  vested  in  me  as  President  by  the 
Constitution  and  laws  of  the  United  States  of  Amer- 
ica, and  in  order  to  create  a  coordinated  process  for 
developing  on  an  annual  basis  the  Administration's 
Regulatory  Program,  establish  Administration  regu- 
latory priorities,  increase  the  accountability  of 
agency  heads  for  the  regulatory  actions  of  their 
agencies,  provide  for  Presidential  oversight  of  the 
regulatory  process,  reduce  the  burdens  of  existing 
and  future  regulations,  minimize  duplication  and 
conflict  of  regulations,  and  enhance  public  and  Con- 
gressional understanding  of  the  Administration's 
regulatory  objectives,  it  is  hereby  ordered  as  follows: 

Section  1.  General  Requirements,  (a)  There  is  her- 
eby established  a  regulatory  planning  process  by 
which  the  Administration  will  develop  and  publish  a 
Regulatory  Program  for  each  year.  To  implement 
this  process,  each  Executive  agency  subject  to  Execu- 
tive Order  No.  12291  shall  submit  to  the  Director  of 
the  Office  of  Management  and  Budget  (OMB)  each 
year,  starting  in  1985,  a  statement  of  its  regulatory 
policies,  goals,  and  objectives  for  the  coming  year  and 
information  concerning  all  significant  regulatory  ac- 
tions under  way  or  planned;  however,  the  Director 
may  exempt  from  this  order  such  agencies  or  activi- 
ties as  the  Director  may  deem  appropriate  in  order  to 
achieve  the  effective  implementation  of  this  order. 

(b)  The  head  of  each  Executive  agency  subject  to 
this  Order  shall  ensure  that  all  regulatory  actions 
are  consistent  with  the  goals  of  the  agency  and  of  the 
Administration,  and  will  be  appropriately  imple- 
mented. 

(c)  This  program  is  intended  to  complement  the 
existing  regulatory  planning  and  review  procedures 
of  agencies  and  the  Executive  branch,  including  the 
procedures  established  by  Executive  Order  No. 
12291. 

(d)  To  assure  consistency  with  the  goals  of  the  Ad- 
ministration, the  head  of  each  agency  subject  to  this 
Order  shall  adhere  to  the  regulatory  principles 
stated  in  Section  2  of  Executive  Order  No.  12291, 


including  those  elaborated  by  the  regulatory  policy 
guidelines  set  forth  in  the  August  11, 1983,  Report  of 
the  Presidential  Task  Force  on  Regulatory  Relief, 
"Reagan  Administration  Regulatory  Achievements." 

Sec.  2.  Agency  Submission  of  Draft  Regulatory  Pro- 
gram, (a)  The  head  of  each  agency  shall  submit  to  the 
Director  an  overview  of  the  agency's  regulatory  poli- 
cies, goals,  and  objectives  for  the  program  year  and 
such  information  concerning  all  significant  regula- 
tory actions  of  the  agency,  planned  or  under  way, 
including  actions  taken  to  consider  whether  to  initi- 
ate rulemaking;  requests  for  public  comment;  and 
the  development  of  documents  that  may  influence, 
anticipate,  or  lead  to  the  commencement  of  rulemak- 
ing proceedings  at  a  later  date,  as  the  Director  deems 
necessary  to  develop  the  Administration's  Regula- 
tory Program.  This  submission  shall  constitute  the 
agency's  draft  regulatory  program.  The  draft  regula- 
tory program  shall  be  submitted  to  the  Director  each 
year,  on  a  date  to  be  specified  by  the  Director,  and 
shall  cover  the  period  from  April  1  through  March  31 
of  the  following  year. 

(b)  The  overview  portion  of  the  agency's  submis- 
sion should  discuss  the  agency's  broad  regulatory 
purposes,  explain  how  they  are  consistent  with  the 
Administration's  regulatory  principles,  and  include 
a  discussion  of  the  significant  regulatory  actions,  as 
defined  by  the  Director,  that  it  will  take.  The  over- 
view should  specifically  discuss  the  significant  regu- 
latory actions  of  the  agency  to  revise  or  rescind  exist- 
ing rules. 

(c)  Each  agency  head  shall  categorize  and  describe 
the  regulatory  actions  described  in  subsection  (a)  in 
such  format  as  the  Director  shall  specify  and  provide 
such  additional  information  as  the  Director  may  re- 
quest; however,  the  Director  shall,  by  Bulletin  or 
Circular,  exempt  from  the  requirements  of  this  order 
any  class  or  category  of  regulatory  action  that  the 
Director  determines  is  not  necessary  to  review  in 
order  to  achieve  the  effective  implementation  of  the 
program. 


22 


727 


APPENDIX  VII  APPENDIX  VII 


Sec.  3.  Review,  Compilation,  and  Publication  of  the 
Administration's  Regulatory  Program,  (a)  In  review- 
ing each  agency's  draft  regulatory  program,  the  Dir- 
ector shall  (i)  consider  the  consistency  of  the  draft 
regulatory  program  with  the  Administration's  poli- 
cies and  priorities  and  the  draft  regulatory  programs 
submitted  by  other  agencies;  and  (ii)  identify  such 
further  regulatory  or  deregulatory  actions  as  may,  in 
his  view,  be  necessary  in  order  to  achieve  such  con- 
sistency. In  the  event  of  disagreement  over  the  con- 
tent of  the  agency's  draft  regulatory  program,  the 
agency  head  or  the  Director  may  raise  issues  for 
further  review  by  the  President  or  by  such  appro- 
priate Cabinet  Council  or  other  forum  as  the  Presi- 
dent may  designate. 

(b)  Following  the  conclusion  of  the  review  process 
established  by  subsection  (a),  each  agency  head  shall 
submit  to  the  Director,  by  a  date  to  be  specified  by  the 
Director,  the  agency's  final  regulatory  plan  for  com- 
pilation and  publication  as  the  Administration's 
Regulatory  Program  for  that  year.  The  Director  shall 
circulate  a  draft  of  the  Administration's  Regulatory 
Program  for  agency  comment,  review,  and  inter- 
agency consideration,  if  necessary,  before  publica- 
tion. 

(c)  After  development  of  the  Administration's  Reg- 
ulatory Program  for  the  year,  if  the  agency  head 
proposes  to  take  a  regulatory  action  subject  to  the 
provisions  of  Section  2  and  not  previously  submitted 
for  review  under  this  process,  or  if  the  agency  head 
proposes  to  take  a  regulatory  action  that  is  materi- 
ally different  from  the  action  described  in  the 
agency's  final  regulatory  program,  the  agency  head 
shall  immediately  advise  the  Director  and  submit 
the  action  to  the  Director  for  review  in  such  format  as 
the  Director  may  specify.  Except  in  the  case  of  emer- 
gency situations,  as  defined  by  the  Director,  or  statu- 
tory or  judicial  deadlines,  the  agency  head  shall  re- 
frain from  taking  the  proposed  regulatory  action 


until  the  review  of  this  submission  by  the  Director  is 
completed.  As  to  those  regulatory  actions  not  also 
subject  to  Executive  Order  No.  12291,  the  Director 
shall  be  deemed  to  have  concluded  that  the  proposal 
is  consistent  with  the  purposes  of  this  Order,  unless 
he  notifies  the  agency  head  to  the  contrary  within  10 
days  of  its  submission.  As  to  those  regulatory  actions 
subject  to  Executive  Order  No.  12291,  the  Director's 
review  shall  be  governed  by  the  provisions  of  Section 
3(e)  of  the  Order. 

(d)  Absent  unusual  circumstances,  such  as  new 
statutory  or  judicial  requirements  or  unanticipated 
emergency  situations,  the  Director  may,  to  the  ex- 
tent permitted  by  law,  return  for  reconsideration  any 
rule  submitted  for  review  under  Executive  Order  No. 
12291  that  would  be  subject  to  Section  2  but  was  not 
included  in  the  agency's  final  Regulatory  Program 
for  that  year,  or  any  other  significant  regulatory 
action  that  is  materially  different  from  those  de- 
scribed in  the  Administration's  Regulatory  Program 
for  that  year. 

Sec  4.  Office  of  Management  and  Budget.  The  Dir- 
ector of  the  Office  of  Management  and  Budget  is 
authorised,  to  the  extent  permitted  by  law,  to  take 
such  actions  aa  may  be  necessary  to  carry  out  the 
provisions  of  this  Order. 

Sec  5.  Judicial  Review.  This  Order  is  intended 
only  to  improve  the  internal  management  of  the  Fed- 
eral government,  and  is  not  intended  to  create  any 
right  or  benefit,  substantive  or  procedural,  enforce- 
able at  law  by  a  party  against  the  United  States,  its 
agencies,  its  officers  or  any  person. 


Ronald  Reagan 

THE  WHITE  HOUSE 
January  4, 1986 
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Mr.  Conyers.  Now,  although  the  information  is  incomplete  in 
terms  of  this  report,  it  does  indicate  some  patterns  of  delay  that 
they  uncovered,  and  I  would  like  to  just  bring  these  three  to  your 
attention: 

In  1988,  OIRA  reviewed  final  major  rules  for  an  average  of  31 
days,  and  in  1989  it  is  taking  an  average  of  60  days. 

In  1988,  OIRA  took  an  average  of  138  days  to  review  proposed 
rules  from  the  Labor  Department.  In  1989  it  has  taken  an  average 
of  140  days. 

Proposed  EPA  rules  were  in  review  for  an  average  of  64  days  in 
1988  and  this  year  so  far  it  has  climbed  to  83  days. 

Would  there  be  any  suggestions  that  come  to  your  mind  as  to 
why  those  delays  appear  to  be  continuing  to  be  at  a  level  higher 
than  they  were  previously? 

Mr.  Plager.  Yes,  sir. 

Mr.  Conyers.  Why? 

Mr.  Plager.  I  did  it. 

Mr.  Conyers.  You  caused  the  delays? 

Mr.  Plager.  I  caused  the  change  in  the  numbers  to  some  extent. 
The  reason  is  we  are  looking  at  averages  reported  during  those  pe- 
riods, and  what  was  happening  was  that  we  were  cleaning  out  a 
backlog.  We  were  cleaning  out  a  number — as  I  reported  in  my 
opening  comments — a  number  of  rules  that  had  been  around  more 
than  30  days.  We  did  that  during  this  year  for  a  period  of  some 
months  and  during  much  of  1988.  What  happened  was  that  to  our 
embarrassment,  the  average  time  of  rules  cleared  during  that  re- 
porting period  went  up  because  we  are  moving  old  rules  out. 

So  I  was  as  disturbed  as  you  are,  Mr.  Chairman,  when  I  saw  our 
own  internal  numbers.  Those  numbers  are  largely  the  result  of  in- 
formation we  provided  GAO.  When  I  saw  them  as  I  monitored 
these  numbers,  I  called  in  the  staff,  and  I  said,  'What  are  you  peo- 
ple doing,  sleeping?  What  is  going  on  over  there?" 

They  explained  to  me  that  they  were  worried  about  it,  too.  It  ap- 
pears that  that  is  at  least  part  of  the  explanation  for  these  aver- 
ages having  crept  up  during  1988.  We  won't  really  know  for  sure 
that  that  is  the  case  until  we  see  another  period  of  time.  They 
should  start  falling  back  down  as  we  get  that  old  backlog  out  and 
get  on  a  steadily  current  basis,  which  I  intend  to  do  so  that  we  will 
then  see  if,  in  fact,  that  little  blip  is  as  we  seem  to  think  it  is. 

What  I  am  saying  is  that,  I  can  assure  you  that  no  conscious  ef- 
fort is  being  made  to  delay  or  slow  down.  Quite  the  contrary,  we 
are  concerned  about  that. 

Mr.  Conyers.  Well,  that  is  a  very  good  explanation,  and  I  am 
glad  I  asked  the  question.  Can  you  tell  us  when  we  may  hit  that 
curve,  and  when  we  can  expect  tnat  the  figures  will  begin  to  reflect 
the  new  attention  to  this  subject? 

Mr.  Plager.  As  I  indicated,  Mr.  Chairman,  in  my  opening  re- 
marks, we  still  have  a  backlog  which  I  consider  to  be  unnecessarily 
large.  While  we  have  made  great  improvement,  I  still  want  to  get 
it  down.  So  for  the  next  period  of  time,  I  am  going  to  push  to  keep 
reducing  and  improving  some  of  those  older  rulemakings.  That 
means  I  have  got  to  push  some  agencies  to  put  those  rulemakings 
back  on  their  priority  list  so  we  can  get  them  done. 
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Mr.  Conyers.  Do  you  mind  if  we  put  a  60-day  maximum  on  this 
in  the  meantime  while  all  this  is  going  on?  In  other  words,  require 
that  you  get  it  in  within  a  60-day  period? 

Mr.  Plager.  I  am  not  sure  wnat  "it"  is  in  that  sentence.  Please 
help  me. 

Mr.  Conyers.  It  is  your  review  time  on  the  subject  matter  that 
is  sent  to  you. 

Mr.  Plager.  Well,  under  the  Paperwork  Reduction  Act,  the 
present  law  requires  that  we  act  within  60  days  with  a  possible  30- 
day  extension  under  some  circumstances.  An  interesting  point,  if  I 
may  make  it  here,  if  you  look  at  these  same  data  on  paperwork, 
you  will  see  that  in  fact  the  time  for  action  on  paperwork  reduction 
actions  has  also  increased. 

That  was  also  deliberate,  but  for  a  very  different  reason.  We  are 
getting  requests  from  the  agencies  to  approve  paperwork  promptly. 
What  was  happening  was  the  agencies  would  publish  in  the  Fed- 
eral Register  a  notice  that  the  paperwork  request  approval  had 
been  submitted  to  OIRA,  and  shortly  after  that,  they  would  call  us 
up  and  say  are  you  done?  Can  you  finish  it  and  clear  it?  And  we 
would  be  helpful  and  we  would  say,  "Yes,  fine,  we  will  clear  it." 

Then  not  long  after,  people  would  come  in  and  say,  "Wait  a 
minute;  we  didn't  have  an  opportunity  for  public  comment,"  so 
what  we  now  find  ourselves  doing  is  saying  to  the  agency,  no,  we 
are  not  going  to  clear  those  paperworks  as  quickly  as  we  used  to 
because  that  forecloses  the  opportunity  for  public  comment. 

So  the  point  is,  there  are  some  times  when  OIRA  should  wait 
and  provide  for  public  comment  as  we  do  in  the  paperwork  clear- 
ances and  we  have  a  60  day  rule  there. 

Mr.  Conyers.  This  is  administrative  procedure  within  OIRA? 

Mr.  Plager.  Yes. 

Mr.  Conyers.  My  proposal  is  to  put  it  in  statutory  authority. 
Mr.  Plager.  It  is  in  the  statute  now,  sir.  There  is  a  60-day  provi- 
sion in  the  Paperwork  Reduction  Act. 
Mr.  Conyers.  OK  It  is  in  the  law,  then  this  is  a  moot  point. 
Mr.  Plager.  OK. 

Mr.  Conyers.  Now,  if  it  isn't  in  the  law  

Mr.  Horton.  Could  I  ask  something  at  this  point? 
Mr.  Conyers.  Just  a  moment. 
If  it  isn't  in  the  law,  you  wouldn't  object  to  it? 
Mr.  Plager.  To  putting  in  a  requirement  in  the  Paperwork  Re- 
duction Act  that  we  act  on  paperwork  requests  in  60  days? 
Mr.  Conyers.  With  a  30-day  extension? 

Mr.  Plager.  Am  I  not  correct  that  that  is  the  law?  I  have  no  ob- 
jection to  that  at  all,  sir. 

Mr.  Conyers.  I  yield  to  Mr.  Horton. 

Mr.  Horton.  Two  points.  This  has  to  do  with  the  paperwork  re- 
quirements. What  about  the  regulatory  use?  That  is  another  prob- 
lem. 

Mr.  Plager.  That  is  another  problem. 

Mr.  Horton.  What  about  the  turnaround  time  there? 

Mr.  Plager.  The  turnaround  time  there  is  that  the  Executive 
order  provides  guidelines  which  we  on  average  adhere  to.  Our  aver- 
age numbers  for  clearing  regulatory  review  actions  are  well  within 
the  guidelines  set  out  in  the  Executive  order. 
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If  you  imposed  a  number  that  applied  universally  to  every  action, 
what  you  would  create  is  a  very  difficult  problem.  In  many  cases, 
the  agency  sends  over  a  draft  NPRM,  or  proposed  rule,  we  review 
it,  we  appropriately  comment  back  to  the  agency,  and  the  agency 
says,  "You  know,  that  is  a  good  problem  you  have  raised,  or  you 
know,  we  need  to  do  some  further  looking  at  that.  We  will  get  back 
to  you." 

Mr.  Horton.  In  other  words,  you  don't  have  complete  control  of 
the  time  in  that  process? 

Mr.  Plager.  In  some  cases  the  agency  will  wait  months  before 
it  gets  back.  Again,  now  that  is  not  lack  of  diligence.  What  it 
means  is  they  look  at  their  stack  of  work  and  they  say,  that  is  not 
as  important  as  getting  these  others  done.  We  urge  them  to  keep 
it  moving,  but  we  do  not  try  to  tell  them  their  priorities  for  regu- 
latory activity,  and  if  you  imposed  some  sort  of  arbitrary  deadline, 
I  think  it  would  be  very  difficult  for  the  agencies  to  operate. 

Mr.  Horton.  I  think  it  might  be  helpful,  too,  for  our  purposes 
to  know  the  number  of  paperwork  requirements  numbers  that  you 
have  had  in  recent  years.  I  don't  know  how  far  back  you  go,  but 
if  you  could  give  them  for  the  last  10  years,  per  year,  and  then  also 
give  us  the  request  for  regulations  numbers  that  you  have  received. 

I  am  interested  to  find  out  whether  there  has  been  an  increase. 
In  other  words,  if  5  years  ago  you  got  50  and  now  you  are  getting 
5,000,  that  is  one  situation.  If  it  is  about  the  same,  that  is  another 
situation.  What  I  am  interested  in  is  whether  or  not  you  have 
enough  personnel  in  today's  world  to  be  realistic  in  turning  around 
the  regulation  clearances  and  also,  for  the  paperwork  clearances. 

Mr.  Plager.  I  could  probably  give  you  an  eyeball  estimate  now 
if  you  would  like,  Mr.  Horton.  From  1985  to  now,  as  far  as  Execu- 
tive Order  No.  12291  reviews,  the  regulatory  reviews  per  se,  we 
have  been  pretty  stable  in  the  neighborhood  of  2,200,  2,300,  2,000 
in  1986,  somewhere  in  the  2,000  to  2,200  total  reviews  completed 
in  a  given  year. 

With  regard  to  Paperwork  Act  reviews  

Mr.  Horton.  Excuse  me,  that  is  the  number  completed.  I  am 
asking  for  the  numbers  that  you  have  received.  Are  you  receiving 
more  now  than  what  you  received  before? 

Mr.  Plager.  That,  I  don't  know.  I  will  get  that  for  you.  I  under- 
stand what  you  are  saying. 

[The  information  was  not  received.] 

Mr.  Horton.  Then,  the  next  question  I  had,  what  about  your 
personnel  situation?  You  have  a  very  limited  staff? 
Mr.  Plager.  Indeed  we  do. 

Mr.  Horton.  Is  there  a  need  for  more?  If  you  have  a  need,  I 
think  you  ought  to  tell  us  whether  you  do  or  don't. 

Mr.  Plager.  I  thank  you  for  the  question.  I  don't  know  how  to 
answer  it.  My  problem  is  as  an  Administrator  of  an  office  that  I 
think  performs  a  terribly  important  function,  I  have  to,  in  my 
heart,  say,  OK,  could  I  use  some  more  help?  We  could  do  more,  we 
could  do  better.  As  a  responsible  member  of  the  Government  and 
this  administration,  I  would  say  to  myself,  yes,  but  wait  a  minute, 
given  the  budget  situation  that  the  Government  is  in,  you  have  to 
tighten  your  belt  a  little  bit. 
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Mr.  Horton.  I  think  the  question  I  am  asking  you  is,  are  you 
being  delayed  as  a  result  of  having  an  insufficient  number  of  per- 
sonnel? I  mean,  if  you  are,  you  are.  If  you  aren't,  you  aren't. 

Mr.  Plager.  Well,  the  fact  is  if  we  had  more  people,  we  could  act 
more  quickly,  but  I  would  not  say  that  delays — to  the  extent  there 
are  still  delays  that  are  unwarranted — I  would  not  say  that  those 
delays  are  caused  by  lack  of  staff,  no,  sir. 

Mr.  Conyers.  OK.  On  the  question  of  the  census  issue,  which 
was  raised  by  the  senior  Senator  from  Maryland  in  this  committee, 
I  would  like  to  ask  you  about  the  changes  made  in  the  1990  dress 
rehearsal  census  which,  as  I  understand  what  happened,  it  was  in 
the  middle  of  1987  when  the  Office  of  Management  and  Budget 
first  raised  questions  about  the  dress  rehearsal  for  the  1990  cen- 
sus. 

It  was  in  September  1987  when  OMB  decided  that  the  census 
questionnaire  lacked  practical  utility,  and  6  months  later,  after 
some  debate,  most  of  the  questions  were  finally  restored,  but  only 
in  the  long  form,  which  means  that  many  of  the  demographic  char- 
acteristics may  not  be  as  reliable. 

Some  have  suggested  in  testimony  that  these  things  were  made 
by  OIRA  to  conceal  information  about  the  poor  state  of  low-income 
housing. 

Mr.  Plager.  Poor  state  of  what,  sir? 
Mr.  Conyers.  Low-income  housing. 
Mr.  Plager.  I  see. 

Mr.  Conyers.  Do  you  believe  it  was  appropriate  for  OIRA  to 
make  the  changes  that  were  made  in  the  census  questionnaire? 

Mr.  Plager.  With  your  permission,  let  me  just  back  up  30  sec- 
onds and  make  one  correction  to  my  answer  to  Mr.  Horton.  Mr. 
Horton,  my  answer  was  the  correct  answer  for  the  Administrator 
of  OIRA.  The  Director  of  OMB  might  respond  differently  in  terms 
of  OMB's  needs  for  additional  staff  and  personnel,  and  so  on. 

Mr.  Horton.  I  was  just  interested  in  OIRA. 

Mr.  Plager.  What  I  am  trying  to  say  is  I  feel  constrained  by  my 
official  capacity  not  to  ask  this  committee  independently  for  more 
money  and  staff.  I  think  that  is  a  question  that  has  to  be  addressed 
to  my  Director. 

Now,  if  I  may  come  back  to  your  question,  Mr.  Chairman.  If  I 
heard  you  right,  there  was  a  suggestion  in  the  question  that  OIRA 
critiqued  the  census  dress  rehearsal  documents  with  the  purpose  in 
mind  of  hiding  low-income  housing  information. 

I  certainly  did  not  participate  in  any  such  activity.  I  have  yet  to 
meet  anyone  on  that  professional  staff  that  I  have  the  privilege  of 
working  with  who  I  think  would  engage  in  that  activity.  I  think  I 
would  nave  to  say  unequivocally  that  I  don't  believe  that  our  cri- 
tique, OIRA's  critique  of  that  document,  was  in  any  way  motivated 
by  a  desire  to  disguise  or  hide  any  information,  adverse  or  other- 
wise. 

Now,  let  me  talk  to  the  census  dress  rehearsal.  A  lot  of  that  oc- 
curred before  my  watch,  but  some  of  it  I  also  have  some  familiarity 
with,  so  do  let  me  speak  to  it. 

As  I  understand  it,  the  development  of  those  documents  occurred 
over  a  substantial  period  of  time.  The  Census  Bureau  was,  of 
course,  responsible  for  it.  Pretesting  was  done.  Representatives  of 
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OIRA  participated  in  much  of  that  work,  and  the  questionnaire  for 
the  dress  rehearsal  which  came  to  us  in  June  1987  was  our  first 
real  opportunity  to  examine  what  the  Census  Bureau  finally  want- 
ed to  do. 

My  understanding  is  that  OIRA  at  that  time  found  that  there 
were  some  problems  dealing  with  the  inclusion  or  placement  of  par- 
ticular questions  on  the  short  and  long  forms.  I  think  the  staff  felt 
that  some  of  that  was  not  consistent  with  earlier  test  results  or 
with  recommendations  from  GAO  and  other  agencies. 

I  think  there  was  also  some  question  about  the  efficiency  of  the 
statistical  designs  developed  by  the  Census  Bureau  staff  and  their 
adequacy  in  the  rush  that  Bureau  was  under.  If  I  understand  what 
happened,  we  advised  the  Census  Bureau  of  these  problems  early 
in  the  review  to  allow  them  time  to  supplement  their  justification. 

We  also  gave  them  a  list  of  questions  to  focus  their  efforts.  For 
various  reasons,  the  Census  Bureau  could  not  address  these  prob- 
lems within  the  90  days  allowed  for  review  under  the  Paperwork 
Reduction  Act — the  60  days,  plus  in  this  case,  a  30-day  extension. 

Since  numerous  public  comments  and  comments  solicited  from 
agencies  also  failed  to  resolve  some  of  these  issues,  the  initial  sub- 
mission was,  in  fact,  disapproved.  I  understand  the  Bureau  came 
up  with  an  improved  plan;  it  was  submitted  and  approved  within 
weeks  of  the  initial  disapproval  with  the  further  understanding 
that  remaining  shortcomings  in  the  testing  would  be  addressed  as 
far  as  possible  in  the  dress  rehearsal  itself. 

So  I  think  that,  in  fact,  this  is  a  good  example  of  an  iterative 
process — of  working  through  a  very  difficult  set  of  statistical  and 
policy  issues,  and  I  believe  from  what  I  have  seen  of  the  record  that 
OIRA  acted  responsibly  and  reasonably  and  worked  with  the  Cen- 
sus Bureau. 

Mr.  Conyers.  Thank  you,  Mr.  Plager.  We  have  second  bells  for 
a  recorded  vote  on  an  appropriations  measure,  so  we  will  stand  in 
recess  until  we  get  back. 

Mr.  Plager.  Do  you  wish  me  to  remain,  sir? 

Mr.  Conyers.  Oh,  yes. 

[Recess  taken.] 

Mr.  Conyers.  Thank  you,  Mr.  Plager. 

Census,  we  were  discussing  this  change,  the  need  for  the  changes 
that  you  explained  to  us.  The  Census  Bureau  spends  quite  a  bit  of 
its  resources  putting  together  statistics  and  expertise  about  hous- 
ing questions,  and  it  occurs  to  me  to  ask  you,  why  would  OIRA 
have  some  better  expertise  in  this  area  or,  you  know,  in  what  way 
would  this  kind  of  subject  matter  be  one  in  which  OIRA  would  find 
it  important  to  raise  a  point  to  such  a  level  that  the  dress  rehearsal 
could  not  go  through  as  scheduled? 

Mr.  Plager.  It  is  a  good  question,  Mr.  Chairman.  Again,  what 
I  know  about  this  case  is  largely  received  wisdom  from  staff  who 
are  with  us,  that  are  still  part  of  OIRA,  and  we  have  talked  about 
it.  So  let  me  try  to  speak  to  it,  recognizing  some  level  of  ignorance 
on  my  part,  since  it  did  happen  before  I  was  there. 

I  don't  know  whether  the  dress  rehearsal  was  actually  put  off  or 
not.  I  will  accept  your  statement  that  it  was.  As  I  understand  it, 
it  wasn't  an  issue  over  the  specific  subject  matter  of  questions  as 


734 

such,  as  it  was  over  the  way  in  which  to  design  and  calculate  the 
data. 

For  example,  I  am  told  by  my  staff  that  as  a  result  of  this  proc- 
ess between  the  OIRA  statisticians  and  the  Census  Bureau  statisti- 
cians, that  the  Census  Bureau  came  up  with  an  improved  plan  that 
included  a  variable  rate  design  dependent  upon  population  density 
that  equalized  precision  in  rural  and  urban  areas,  and  was  approxi- 
mately twice  as  efficient  as  the  design  proposed  in  June.  And  if 
they  achieved  that  kind  of  an  improvement  in  this  variable  rate  de- 
sign, it  turned  out  that  it  was  a  good  thing  to  do. 

I  am  also  advised  that  in  the  course  of  all  of  this,  that  within 
days  of  the  dress  rehearsal  date,  the  question  of  how  much  more 
needed  to  be  done  or  should  be  done  by  the  Bureau  was  evaluated 
at  the  political  level. 

I  think  Congress  participated  in  some  correspondence  to  the 
President  and  that  eventually  a  compromise  was  reached.  The  Cen- 
sus Bureau  adopted  the  more  efficient  variable  rate  design  en- 
dorsed by  OMB,  and  OIRA  accepted  a  larger  sample  and  additional 
questions  based  on  the  assurances  from  the  Commerce  Department 
that  this  could  be  done  without  risk  to  the  accuracy  of  the  count. 

Now,  in  all  truth,  Mr.  Chairman,  you  have  exhausted  my  knowl- 
edge of  this  particular  subject.  If  there  is  more  that  I  can  respond 
to  on  it,  I  would  be  glad  to  provide  it  subsequently. 

Mr.  Conyers.  No,  I  think  that  is  a  fair  description.  I  am  just  try- 
ing to  put  these  things  in  perspective  for  the  record. 

Mr.  Plager.  Yes,  sir. 

Mr.  Conyers.  With  reference  to  another  kind  of  expertise,  sci- 
entific expertise,  many  of  the  agencies  send  scientific  proposals  to 
OIRA.  They  have  generally  already  had  them  peer-reviewed  by  out- 
side scientists  to  determine  the  accuracy  and  whether  the  work 
was  done  under  the  appropriate  conditions. 

Do  you  have  a  peer-review  process  within  OIRA  with  reference 
to  scientific  studies  where  regulations  are  involved? 

Mr.  Plager.  We  don't  do  scientific  analyses;  that  is,  we  do  not 
evaluate  the  scientific  truths  that  are  given  to  us  from  the  experts 
in  the  agencies.  We  have  neither  the  capacity  nor  the  need  to  do 
that. 

Mr.  Conyers.  I  yield  to  Mr.  Horton. 

Mr.  Horton.  How  do  you  handle  the  scientific  question  that  has 
to  be  resolved? 

Mr.  Plager.  Well,  I  think  part  of  the  dilemma  we  have  in  this 
type  of  discussion  is  we  have  a  terminology  problem.  We  use  the 
word  "science"  which  is  a  very  broad  term. 

Mr.  Horton.  I  don't  want  to  quibble  about  words,  but  let's  talk 
about  the  problem  of  a  medical  person  who  has  made  a  rec- 
ommendation, let's  say,  to  FDA.  And  then  you  got  another  person 
who  has  a  medical  degree  or  whatever  kind  of  degree  he  might 
have  in  science  and  they  have  come  to  a  different  conclusion.  So 
you  don't  have  that  type  of  expertise  in  your  office. 

I  think  the  question  is,  how  do  you  resolve  it?  I  mean,  I  don't 
want  to  quibble  over  the  word  science.  I  understand  that  you  have 
people  there  at  the  desk  and  you  have  people  that  oversee  the  desk 
officers  and  they  have  expertise  and  that  sort  of  thing,  but  how  do 
you  resolve  a  pure,  simple  scientific  problem? 
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Now,  we  have  had  a  president  at  the  University  of  Rochester 
who  is  a  physicist  and  he  can  talk  to  me  about  things  and  I  don't 
understand  a  thing  he  says.  My  son  is  a  graduate  of  the  Naval 
Academy  and  he  talks  about  some  things  that  he  knows  about  and 
I  don't  understand  what  he  is  saying. 

How  do  your  folks  understand  what  they  are  saying? 

Mr.  Plager.  Let  me  put  it  in  the  context  in  which  the  issue 
arises.  Can  I  approach  it  that  way? 

The  way  the  issue  comes  to  us  is  in  a  submission  of  a  rulemaking 
or  a  submission  of  a  paperwork  collection,  and  since  most  paper- 
work collections  are  in  rulemaking  

Mr.  Horton.  I  know  all  that,  but  how  do  you  resolve  it? 

Mr.  Plager.  It  comes  to  us  from  an  agency  and  the  agency  says, 
"We,  our  medical  doctors,  say  if  you  take  so  many  centimeters  or 
whatever  it  is,  or  cubic  whatevers  of  this  drug,  you  will  have  this 
disease  or  you  will  be  cured."  Now,  who  is  it  that  is  disagreeing 
with  that?  Is  it  somebody  from  the  outside?  Somebody  from  a  medi- 
cal company  or  something?  We  don't  hear  that  person. 

Our  job  is  not  to  arbitrate  between  the  agency's  scientific  conclu- 
sions and  some  outside  group.  We  don't  do  that.  That  is  not  our  job. 
We  look  at  this  document  and  we  say,  OK,  the  medical  doctors  say 
this  is  true.  It  is  true  as  far  as  our  review  is  concerned.  It  is  a  sci- 
entific fact.  We  have  no  basis  for  challenging  it. 

Now,  let's  go  back  to  that  case  I  raised  in  my  earlier  remarks— 
the  one  I  was  discussing  with  Mr.  Weiss.  At  what  point  should  peo- 
ple be  allowed  to  assume  more  risk  in  taking  a  drug  as  to  whether 
it  will  really  help  them  or  not  when  we  can't  prove  it?  That  is  not 
a  scientific  question. 

The  scientists  can  tell  us  what  level  of  risk  is  known,  what  level 
of  risk  has  been  tested  for.  But  the  policy  decision  is  whether  peo- 
ple should  be  allowed  to  assume  that  level  of  risk,  rather  than 
being  told  by  a  Federal  agency,  "You  may  not  make  that  decision 
for  yourself."  That,  sir,  is  not  a  scientific  decision.  That  is  a  policy 
decision. 

Mr.  Horton.  In  other  words,  you  never  have  any  scientific  deci- 
sions to  be  made? 

Mr.  Plager.  We  do  not  make  scientific  decisions. 

Mr.  Hqrton.  You  simply  wipe  them  off  as  if  they  don't  exist? 

Mr.  Plager.  No,  we  accept  them  as  the  information  provided  by 
the  agency. 

Mr.  Horton.  Suppose  one  doctor  says  it  is  this  way  and  another 
doctor  says  it  is  another  way. 

Mr.  Plager.  If  they  are  in  the  same  agency,  I  say  to  the  agency 
head,  you  go  back-  

Mr.  Horton.  What  if  they  are  two  different  agencies? 

Mr.  Plager.  That  is  what  we  have  before  us  for  the  animal  wel- 
fare rules.  We  have  HHS  scientists,  veterinarians,  doctors  saying 
if  you  care  about  animal  welfare  and  at  the  same  time  care  about 
the  techniques  of  medical  research,  you  do  it  this  way.  On  the 
other  hand,  we  have  USDA  saying,  "Wait  a  minute.  No,  our  veteri- 
narians and  our  scientists  say,  do  it  this  way."  So  we  have  two 
agencies  arguing  about  it. 
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What  do  we  do?  Are  we  going  to  make  that  call?  No  way  are  we 
going  to  make  that  call.  We  are  not  veterinarians;  we  are  not  doc- 
tors. 

What  we  are  going  to  say  and  what  we  have  said  to  the  two 
agencies  is,  "You  guys  got  to  go  back  and  work  this  out.  You  are 
the  specialists.  You  can't  go  forward"  

Mr.  Horton.  So  in  that  kind  of  a  case,  you  wouldn't  make  a  deci- 
sion; you  would  refer  it  back  to  them  to  resolve? 

Mr.  Plager.  We  insist  they  resolve  it.  Now,  at  some  point  the 
scientists  are  done.  They  have  declared  the  science,  and  policy  deci- 
sions have  to  be  made. 

Do  you  have  more  peer  review  or  do  you  have  more  design  stand- 
ards? That  is  a  policy  call,  not  a  scientific  decision.  And  at  some 
point,  that  will  escalate  to  the  policy  levels  in  the  two  agencies  and 
that  is  where  we  come  into  play. 

Mr.  Horton.  Would  it  be  good  to  have  someone  like  Dr.  Young 
in  your  agency? 

Mr.  Plager.  I  like  Dr.  Young  a  lot. 

Mr.  Horton.  I  mean,  a  doctor  who  knows  something?  Would  it 
be  good  to  have  a  scientist  or  a  physicist  or  somebody  in  there  that 
could  at  least  give  you  a  little  advice  someplace? 

Mr.  Plager.  Yes,  it  would  be  good,  but  I  am  not  sure  it  would 
be  an  efficient  use. 

Mr.  Horton.  I  don't  want  to  put  that  in  legislation. 

Mr.  Plager.  No,  I  understand. 

Let  me  respond  by  saying  the  more  resources,  the  better  knowl- 
edge we  have  of  the  world,  the  sounder  our  policy  analysis  can  be. 
But  there  comes  a  point  where  vou  have  to  ask  yourself,  "Would 
it  really  be  efficient  to  have  a  doctor  24  hours  a  day  working  in 
OIRA?  Frankly,  if  I  have  a  medical-type  question,  I  will  sometimes 
call  up  somebody  over  at  HHS  and  say,  "You  know,  this  is  what 
I  am  working  with.  Does  it  make  any  sense?" 

I  don't  do  that  often  because,  as  I  say,  we  really  don't  question 
the  science  that  comes  out  of  the  agencies  unless  another  agency 
questions  it.  We  have  no  basis  for  doing  that.  What  we  question  is 


Mr.  Horton.  Thank  you. 

Mr.  Conyers.  Well,  Administrator  Plager,  you  have  been  more 
than  cooperative.  I  personally  compliment  you  on  your  cooperative- 
ness,  your  stamina,  and  your  ability  and  willingness  to  let  us  see 
inside  your  operation.  We  want  to  thank  you  very  much  for  your 
testimony. 

There  will  be  questions,  as  you  know,  that  we  will  submit  to  you 
and  already  commitments  that  you  have  made  to  other  members 
on  the  committee,  all  of  which  will  be  included  in  the  record. 

[The  information  was  not  received.] 

Mr.  Conyers.  So  we  appreciate  it  very  much. 

Mr.  Horton.  I  will  join  in  with  the  chairman.  It  has  been  a  long 
time.  You  have  been  a  very  good  witness.  Thank  you  very  much. 

Mr.  Conyers.  I  ask  unanimous  consent  to  include  testimony 
from  and  questions  concerning  testimony  that  could  come  from  the 
General  Services  Administration  or  the  General  Accounting  Office. 
Mr.  Bustamante  has  questions  for  both  GAO  and  GSA  and  other 
members  of  the  subcommittee  have  questions  going  to  these  agen- 
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cies,  and  so  they  will  be  submitted  and  their  responses  will  be  in- 
cluded in  the  record. 
[The  information  referred  to  may  be  found  in  the  appendix.] 
Mr.  Conyers.  Likewise,  I  would  like  to  insert  in  the  record  at 
this  point  a  prepared  statement  by  the  Professional  Services  Coun- 
cil regarding  certain  provisions  of  the  1989  discussion  draft,  the 
OIRA  reauthorization  bill,  that  I  have  circulated. 

[The  information  referred  to  may  be  found  in  the  appendix.] 
Mr.  Conyers.  I  would  also  like  to  include,  because  of  time  re- 
straints that  will  not  allow  us  to  receive  direct  testimony  from  the 
university-sponsored  projects  office  of  Johns  Hopkins  University 
written  statements  of  Dr.  Dearden  and  from  Dr.  Sid  Spencer,  They 
will  be  included  in  their  entirety. 
[The  information  referred  to  may  be  found  in  the  appendix.] 
Mr.  Conyers.  Any  questions  and  responses  will  be  added  to  the 
record. 

There  being  no  further  business  of  the  subcommittee,  the  sub- 
committee stands  adjourned. 

We  are  excusing  panel  1  and  we  will  invite  them  back  at  the  ear- 
liest possible  convenient  date.  If  they  cheese  to  submit  their  state- 
ments now  for  the  record,  they  may  do  so.  Otherwise,  they  will  be 
called  before  the  subcommittee  again. 

Mr.  Horton.  Mr.  Chairman,  I  would  ask  unanimous  consent  to 
include  the  statement  of  Dr.  Leon  Transeau,  Association  for  Fed- 
eral Information  Resources  Management,  a  firm. 

Mr.  Conyers.  Without  objection,  so  ordered. 

[The  information  referred  to  may  be  found  in  the  appendix.] 

Mr.  Conyers.  The  subcommittee  stands  adjourned. 

[Whereupon,  at  3:35  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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Letters,  Statements,  Etc.,  Submitted  for  the  Hearing  Record 

Statement  of  Congressman  Jack  Brooks 

On  the  Reauthorization  of  the  Office  of  Information  and 

Regulatory  Affairs 
Subcommittee  on  Legislation  and  National  Security 
Committee  on  Government  Operations 
Tuesday,  July  25,  1989 

MR.   CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE,    I  APPRECIATE 
THE  OPPORTUNITY  TO  PROVIDE  MY  COMMENTS  ON  THE  REAUTHORIZATION  OF 
THE  OFFICE  OF  INFORMATION  AND  REGULATORY  AFFAIRS    (OIRA) .  YOU 
CERTAINLY  HAVE  A  CHALLENGING  JOB  AHEAD  OF  YOU.  OVER  THE  LAST 

EIGHT  AND  ONE-HALF  YEARS,    OIRA  HAS  MANAGED  TO  UPSET,  AND 
SOMETIMES  ALIENATE,   VIRTUALLY  EVERYONE  IN  THIS  TOWN.        AS  A 
RESULT,   THIS  OFFICE  HAS  MORE  THAN  ITS  FULL  SHARE  OF  DETRACTORS, 
MANY  OF  WHOM  WOULD  LIKE  TO  PUT  OIRA  OUT  OF  BUSINESS. 

IN  MY  VIEW,   THERE  ARE  ENORMOUS  AND  AS  YET  STILL  UNTAPPED 
BENEFITS  THAT  CAN  BE  DERIVED  FROM  THE  PAPERWORK  REDUCTION  ACT  AND 
A  PROPERLY  FUNCTIONING  OIRA.      IF  OIRA  HAS  MISUSED  ITS  AUTHORITY 
OR  FAILED  TO  LIVE  UP  TO  ITS  STATUTORY  RESPONSIBILITIES  AS  SOME 
HAVE  SUGGESTED,   THEN  CONGRESS  SHOULD  FIRMLY  REDIRECT  ITS 
ACTIVITIES.     HOWEVER,   AS  ONE  OF  THE  PRINCIPAL  AUTHORS  OF  THE 
PAPERWORK  REDUCTION  ACT,    I  WOULD  STRONGLY  RECOMMEND  THAT  THE 
SUBCOMMITTEE  OPPOSE  ANY  EFFORT  TO  KILL  THIS  IMPORTANT  OFFICE. 

IT  WAS  ABOUT  10  YEARS  AGO  WHEN  FRANK  HORTON  FIRST  APPROACHED 
ME  ABOUT  DEVELOPING  LEGISLATION  TO  IMPLEMENT  THE  RECOMMENDATIONS 
OF  THE  PAPERWORK  COMMISSION.     QUITE  CANDIDLY,    I  WAS  INITIALLY 
RES I STENT  TO  THE  IDEA.      I  KNEW  IT  WAS  GOING  TO  BE  A  MAJOR 
UNDERTAKING  —  REQUIRING  CONSIDERABLE  TIME  AND  RESOURCES  OF  THE 
COMMITTEE. 
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I  WAS  ALSO  CONCERNED  THAT  THE  ADMINISTRATION  WOULD  ATTEMPT 
TO  USE  THE  LEGISLATION  TO  FURTHER  THE  PRESIDENT'S  REGULATORY 
REFORM  AGENDA.     AT  THAT  TIME,    PRESIDENT  CARTER'S  REGULATORY 
REFORM  LEGISLATION  WAS  HOPELESSLY  TIED  UP  IN  THE  JUDICIARY 
COMMITTEES  OF  THE  HOUSE  AND  SENATE  AND  THEY  WERE  LOOKING  FOR 
ALTERNATIVE  LEGISLATION. 

FRANK  WAS  VERY  PERSISTENT  AND  HE  ULTIMATELY  CONVINCED  ME 
THAT  WE  COULD  PULL  IT  OFF  WITHOUT  BECOMING  EMBROILED  IN  THE 
SEEMINGLY  ENDLESS  CONTROVERSY  OVER  REGULATORY  REFORM.      SINCE  THAT 
TIME,    I  HAVE  NEVER  REGRETTED  TAKING  FRANK  HORTON 1 S  ADVICE  IN  THIS 
MATTER.     HIS  EXPERIENCE  AND  EXPERTISE  AS  CHAIRMAN  OF  THE 
PAPERWORK  COMMISSION  PROVED  TO  BE  INVALUABLE  AS  WE  USHERED  THE 
PAPERWORK  REDUCTION  ACT  THROUGH  CONGRESS. 

I  DO  NOT  WANT  TO  UNDERSTATE  THE  PROBLEMS  WE  ENCOUNTERED  WITH 
THE  REGULATORY  REFORM  ISSUE  DURING  THE  HOUSE  AND  SENATE 
CONSIDERATION  OF  THE  PAPERWORK  ACT.     THE  REGULATORY  REFORMERS, 
LED  BY  THE  ADMINISTRATION,   WANTED  TO  CODIFY  IN  STATUTE  THE 
PRESIDENT'S  ASSERTED  CONSTITUTIONAL  RIGHT  TO  DIRECT  THE 
REGULATORY  ACTIVITIES  OF  THE  GOVERNMENT,    INCLUDING  HIS  AUTHORITY 
TO  DIRECT  CHANGES  TO  ANY  REGULATION  HE  BELIEVES  CONFLICTS  WITH 
PRESIDENTIAL  POLICY. 
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ON  THE  OTHER  HAND,    THE  OPPONENTS  OF  REGULATORY  REFORM  WANTED 
US  TO  SPECIFICALLY  PROHIBIT  THE  PRESIDENT  AND  THE  O.M.B.  FROM 
INTERFERING  WITH  THE  RULEMAKING  ACTIVITIES  OF  REGULATORY  AGENCIES 
--  PARTICULARLY  THE   INDEPENDENT  REGULATORY  AGENCIES   SUCH  AS  THE 
SECURITIES  EXCHANGE  COMMISSION. 

IT  WAS  CLEAR  FROM  ALL  THIS  THAT  IF  WE  ALLOWED  THE  PAPERWORK 
REDUCTION  ACT  TO  GET  ENTRAPPED  IN  THESE  ARGUMENTS,    WE  WOULD  NEVER 
HAVE  A  BILL.      I   BELIEVED  STRONGLY  THAT  THE  PAPERWORK  REDUCTION 
ACT  AND  REGULATORY  REFORM  WERE  TWO  ENTIRELY  DIFFERENT  ISSUES  AND 
LEGISLATIVELY  SHOULD  BE  TREATED  AS  SUCH. 

DURING  OUR  DEVELOPMENT  OF  THE  LEGISLATION  AND  LATER  DURING 
NEGOTIATIONS  WITH  THE  SENATE  AND  THE  ADMINISTRATION,   WE  RELIED 
EXTENSIVELY  ON  THE  PAPERWORK  COMMISSION  REPORT  FOR  GUIDANCE. 
THIS  STUDY  IS  ONE  OF  THE  MOST  COMPREHENSIVE  AND  THOROUGH  REVIEWS 
OF  GOVERNMENT  I  HAVE  EVER  READ.     THE  COMMISSION  REVIEWED 
VIRTUALLY  EVERY  ASPECT  OF  THE  WAY  THE  GOVERNMENT  COLLECTS,  USES 
AND  DISSEMINATES   INFORMATION.      IT  COVERED  SUBJECTS  SUCH  AS  HOW 
MODERN  COMPUTER  TECHNOLOGY  COULD  BE  USED  TO  REDUCE  THE 
GOVERNMENT'S  PAPERWORK  BURDEN  AND  DRAMATICALLY  IMPROVE 
EFFICIENCY.      IT  ALSO  LOOKED  AT  WAYS   IN  WHICH  GOVERNMENT  FORMS 
SUCH  AS  THE  I.R.S   1040  COULD  BE  SIMPLIFIED  TO  MAKE  THEM  MORE 
UNDERSTANDABLE  TO  OUR  CITIZENS. 
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ONE  OF  THE  MOST  IMPORTANT  FINDINGS  OF  THE  COMMISSION  WAS 
THAT  MOST  FEDERAL  AGENCIES  HAD  DONE  LITTLE  TO  CONTROL  THE  VOLUME 
AND  COMPLEXITY  OF  THE  PAPERWORK  THEY  IMPOSED  ON  THE  PUBLIC.  THE 
COMMISSION  FOUND  THAT,    FOR  EVERY  NECESSARY  QUESTION  ASKED  OF  THE 
PUBLIC,    THERE  SEEMED  TO  BE  AT  LEAST  NINE  ADDITIONAL  QUESTIONS 
THAT  FALL  UNDER  THE  CATEGORY  OF    (1)    "GEE,    WOULDN'T  IT  BE  NICE  TO 
KNOW  THIS,"  OR   (2)    "I  DON'T  KNOW  IF  WE  NEED  THIS  BUT  LET'S  ASK  IT 
JUST  IN  CASE!" 

WE  HAVE  ALL  RECEIVED  COMPLAINTS  FROM  CONSTITUENTS  WHO  HAVE 
BEEN  ADVERSELY  IMPACTED  BY  THIS  KIND  OF  REASONING.      MANY  CITIZENS 
WHO  WERE  FORCED  TO  FILL  OUT  THE  LONG  FORM  ON  THE  DECENNIAL  CENSUS 
QUESTIONED,    QUITE  CORRECTLY,   WHY  THE  GOVERNMENT  NEEDS  TO  KNOW  HOW 
MANY  CHILDREN  A  WOMAN  HAS  HAD  OUTSIDE  OF  HER  CURRENT  MARRIAGE. 
ANOTHER  FAVORITE   IS  THE   I.R.S.    TAX  FORMS.      ACCORDING  TO  SURVEYS 
TAKEN  LAST  APRIL,    MOST  CITIZENS  VIEWED  THE  NEW   "SIMPLIFIED"  1040 
TAX  FORMS  TO  BE  MORE  COMPLICATED  AND  DIFFICULT  TO  FILL  OUT  THAN 
THE  OLD  FORMS. 

THESE  ARE  THE  TYPES  OF  PROBLEMS  WE  HOPED  OIRA  WOULD  GO  AFTER 
UNDER  THE  PAPERWORK  REDUCTION  ACT.      UNFORTUNATELY,  PRESIDENT 
REAGAN  HAD  A  DIFFERENT  IDEA.      HE  ISSUED  TWO  EXECUTIVE  ORDERS 
WHICH  DIRECTED  OIRA  TO  ADMINISTER  THE  PRESIDENT'S  REGULATORY 
REFORM  AGENDA,    INCLUDING  THE  REVIEW  AND  APPROVAL  OF  AGENCY 
REGULATIONS. 
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AS  A  RESULT,   THE  PAPERWORK  REDUCTION  ACT  WAS  ALL  BUT  IGNORED 
BY  OIRA.      THE  CONFLICT  BETWEEN  THE  GOVERNMENT  OPERATIONS 
COMMITTEE  AND  O.M.B.    OVER  THIS  ISSUE  REACHED  ITS  PEAK  IN  19  8  6 
WHEN  THE  APPROPRIATIONS  COMMITTEE,   AT  MY  RECOMMENDATION, 
ELIMINATED  THE  FUNDS  FOR  OIRA  IN  THE  1987  APPROPRIATIONS  BILL. 
MR.   HORTON  AND  MOST  OF  THE  OTHER  MEMBERS  OF  THE  COMMITTEE  FULLY 
SUPPORTED  MY  RECOMMENDATION. 

THE  ZEROING  OUT  OF  OIRA'S  FUNDS  FINALLY  GOT  THE 
ADMINISTRATION'S  ATTENTION.     O.M.B.    SUBSEQUENTLY  AGREED  TO  A 
FAIRLY  COMPREHENSIVE  LIST  OF  REFORMS  WHICH  WERE  ADOPTED  AS  PART 
OF  THE  CONTINUING  RESOLUTION  FOR  1987    (P.L.    99-500).     THE  MOST 
SIGNIFICANT  FEATURES  OF  THIS  AGREEMENT  WERE:      (1)   ALL  NEW  OIRA 
ADMINISTRATORS  WOULD  BE  APPOINTED  BY  THE  PRESIDENT  AND  CONFIRMED 
BY  THE  SENATE,    (2)   A  SEPARATE  LINE-ITEM  APPROPRIATION  ACCOUNT  WAS 
ESTABLISHED  FOR  OIRA,    (3)   ALL  FUNDS  APPROPRIATED  UNDER  THE 
PAPERWORK  REDUCTION  ACT  COULD  ONLY  BE  USED  FOR  ACTIVITIES 
SPECIFICALLY  AUTHORIZED  BY  THE  ACT,   AND   (4)   NEW  REPORTING  AND 
RECORDKEEPING  REQUIREMENTS  WERE  PLACED  ON  OIRA  TO  ENSURE  BETTER 
ACCOUNTABILITY  TO  THE  CONGRESS. 
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OUR  PART  OF  THE  DEAL  WAS  RELATIVELY  SIMPLE.      FOR  THE 
PURPOSES  OF  THE  1986  REAUTHORIZATION  BILL,   THE  HOUSE  AND  SENATE 
CONFEREES  REMAINED  NEUTRAL  WITH  REGARD  TO  THE  ISSUE  OF  THE 
PRESIDENT'S  REGULATORY  REFORM  POWER.     WE  FURTHER  AGREED  THAT 
ADDITIONAL  FUNCTIONS  COULD  BE  ASSIGNED  TO  OIRA  BY  THE  PRESIDENT 
OR  THE  O.M.B.    DIRECTOR,    PROVIDED  THAT  FUNDS  WERE  SEPARATELY 
AUTHORIZED  BY  LEGISLATION.      I   BELIEVE  THIS   IS  A  REASONABLE 
COMPROMISE.      WHILE  REFINEMENTS  CAN  CERTAINLY  BE  MADE,    I  WOULD 
RECOMMEND  AGAINST  WHOLESALE  CHANGES  TO  IT. 

MR.    CHAIRMAN,    I  RECEIVED  A  COPY  OF  A  DRAFT  REAUTHORIZATION 
BILL  YOU  SENT  OUT  LAST  FRIDAY.      IT  IS  A  FAIRLY  LENGTHY  BILL  OF  58 
PAGES,    AND  I  HAVEN'T  HAD  A  CHANCE  TO  DO  MORE  THAN  A  CURSORY 
REVIEW.      I  WILL  BE  HAPPY  TO  PROVIDE  DETAILED  COMMENTS  ON  THE 
DRAFT  AT  A  LATER  DATE.    I  WOULD  LIKE  TO  POINT  OUT  THAT  YOU  MAY 
WANT  TO  TRY  TO  WORK  PROBLEMS  OUT  PERSONALLY  WITH  THE  DIRECTOR 
RATHER  THAN  RUSHING  TO  THE  LEGISLATIVE  CHANGES  CONTAINED  IN  YOUR 
DRAFT  BILL.     THE  GOVERNMENT  OPERATIONS  COMMITTEE  IS  THE 
LEGISLATIVE  AND  OVERSIGHT  COMMITTEE  FOR  THE  O.M.B.  DIRECTOR 
DARMAN  KNOWS  THAT  THERE  ARE  A  LOT  OF  ISSUES  COVERING  A  WIDE  RANGE 
OF  SUBJECT  MATTER  ON  WHICH  HE  NEEDS  THE  COMMITTEE'S  SUPPORT.  IT 
IS  CERTAINLY  IN  HIS  BEST  INTEREST  TO  TRY  TO  DEAL  WITH  YOUR 
CONCERNS  AND  THOSE  OF  THE  SUBCOMMITTEE  MEMBERS  AS  QUICKLY  AND 
THOROUGHLY  AS  POSSIBLE.      IF  OIRA  TRIES  TO  ABUSE  ITS  AUTHORITY  OR 
FAILS  TO  LIVE  UP  TO  ITS  PAST  AGREEMENTS,   CALL  THE  DIRECTOR.  IF 
THAT  DOESN'T  WORK,    HOLD  OVERSIGHT  HEARINGS  AND  TURN  UP  THE  HEAT. 
IF  ALL  THAT  FAILS,   YOU  CAN  ALWAYS  PULL  THE  PLUG  LATER. 
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IT  IS  MY  UNDERSTANDING,   MR.   CHAIRMAN,   THAT  YOU  HAVE  WRITTEN 
THE  APPROPRIATIONS   COMMITTEE  REQUESTING  THAT  THE  APPROPRIATIONS 
FOR  OIRA    (FOR   1990)    BE  CONTINGENT  ON  THE  PASSAGE  OF  AN 
AUTHORIZATION  BILL.        IT  IS  NOW  LATE  JULY  AND  THE  AUGUST  RECESS 
IS  COMING  UP.      REALISTICALLY,    THAT  GIVES  THE  COMMITTEE 
APPROXIMATELY  ONE  MONTH  TO  GET  WHAT  A. .EARS  TO  BE  A  FAIRLY 
COMPLEX  AND  EXPANSIVE  BILL  THROUGH  THE  HOUSE  AND  SENATE  AND 
SIGNED  BY  THE  PRESIDENT.      IF  YOU  DON'T  SUCCEED,   THE  OFFICE  WILL 
EXPIRE  AND  ITS  PEOPLE  WILL  LOSE  THEIR  JOBS  OR  BE  REASSIGNED. 
THIS   IS  A  HEAVY  PRICE  FOR  THESE  PEOPLE  TO  PAY  AND  CERTAINLY  WILL 
BE  DEMORALIZING. 

IN  CLOSING,    I  WANT  TO  REITERATE  HOW  IMPORTANT  I  BELIEVE  A 
PAPERWORK  REDUCTION  ACT  IS  TO  THE  FEDERAL  GOVERNMENT  AND  OUR 
CITIZENS.      YOU  HAVE  IDENTIFIED  LEGITIMATE  PROBLEMS  WITH  OIRA 
WHICH  SHOULD  BE  ADDRESSED.      I  AM  SURE  YOU  HAVE  O.M.B.'S 
ATTENTION,   MR.   CHAIRMAN.      I  WOULD  URGE  YOU  TO  GIVE  THE  PROCESS  A 
LITTLE  MORE  BREATHING  ROOM. 

THANK  YOU. 
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Statement  of  Hon.  Augustus  F.  Hawkins  (D-CA) 
Chairman,  Education  and  Labor  Committee 
July  25,  1989 

Mr.  Chairman  and  Members  of  the  Legislation  and  National  Security 
Subcommittee,  thank  you  for  giving  me  this  opportunity  to  share 
my  concerns  about  the  current  state  of  Federal  regulations. 

The  Committee  on  Education  and  Labor  has  a  long  history  of 
in-depth  review  and  invqlvement  with  the  regulatory  process  and 
its  products.  In  1974,  the  Committee  enacted  a  provision,  section 
431,  within  the  General  Education  Provisions  Act  (hereinafter 
referred  to  as  GEPA)  affecting  all  regulations  and  rules  of 
general  applicability  published  by  the  Department  of  Education. 
This  placed  parameters  on  the  timeline  for  publication  of  Federal 
education  regulations,  the  time  to  be  given  for  the  review  of 
proposed  regulations  by  the  public,  and  a  restriction  on  the 
types  of  Administrative  pronouncements  exempt  from  statutory 
requirements  for  public  participation. 

Also,  the  Committee  placed  in  GEPA  a  provision  which  placed  the 
responsibility  on  the  Committee  to  review  all  final  regulations, 
disapproving  those  which  exceeded  their  statutory  mandate.  The 
Committee  established  a  detailed  procedure  for  carrying  out  this 
responsibility,  carefully  reviewing  all  proposals. 


747 


-2- 

In  4  instances,  it  has  recommended  such  disapproval.     In  one 
case,  the  Administration  immediately  changed  the  regulations  in 
question.     In  each  of  the  other  cases,  the  Congress  agreed  with 
the  Committee's  recommendation.     Even  after  the  Supreme  Court's 
Chadha  decision  ruled  such  reviews  impermissible  and  changed  the 
review  process  to  a  report  and  wait  requirement,  the  Committee 
has  still  continued  its  practice  of  careful  review. 

These  reviews,  and  the  general  oversight  experiences  of  dealing 
with  our  jurisdiction,  have  led  us  to  have  two  major  concerns 
regarding  the  role  of  the  Office  of  Management  and  Budget  in 
regulatory  decisions:  1)     the  effect  of  delays  for  O.M.B."  review 
upon  the  timeliness  of  the  publication  of  implementing 
regulations,  following  reauthorization  or  substantive  amendment 
of  a  statutory  provision,  and  2)  the  influence  over  statutory 
interpretation  exerted  by  the  O.M.B.  in  contradiction  of,  or 
over-reaching  influence  over,  the  proper  Administrative  entities. 

Delays  in  publication  of  regulations 

Many  of  our  statutes  contain  specific  provisions  governing  the 
timeline  for  the  publication  of  regulations.     With  respect  to 
those  which  don't  have  their  own  provisions,  the  rule  in  GEPA 
requires  the  publication  of  implementing  regulations  within  240 
days.  It  should  be  noted  that  in  either  case,  these  limits  are 
for  the  publication  of  final  regulations,  and  include 
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considerations  of  the  need  for  publication  of  proposals,  receipt 
of  public  comments,  and  consideration  of  same. 

Unfortunately,  these  timelines  have  been  largely  ignored.  Delays 
in  implementing  regulations  are  now  routine,  with  delays 
stretching  from  1  1/2  times  the  time  allowed  for  publication  to 
more  than  3  times  the  time  given. 

A  case  in  point  is  the  implementation  of  the  recent 
Hawkins-Stafford  School  Improvement  Amendments  of  1988,  P.L. 
100-297.     A  review  by  the  Committee  on  the  one  year  anniversary 
of  the  Act  showed  that  only  3  of  the  more  than  25  sets  oE  final 
regulations  needed  to  implement  the  statute  had  been  published; 
Another  example  is  the  Education  for  the  Handicapped  Act 
Amendments  of  1986,   (P.L.  99-457),  for  which  final  regulations 
for  implementation  had  not  been  forthcoming  more  than  2  years 
after  enactment. 

With  respect  to  the  Interior  Department,  over  whose  Bureau  of 
Indian  Affairs  Education  programs  the  Committee  has  jurisdiction, 
it  took  until  1987  for  final  implementing  regulations  on 
provisions  of  Title  XI  of  the  Education  Amendments  of  1978.  At 
that  point,  from  frustration,  the  Committee  placed  into  P.L. 
100-297  many  specific  statutory  provisions  handling  issues 
usually  resolved  in  the  regulatory  process. 
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The  delays  in  such  regulations  often  mean  that  there  are 
corresponding  delays  in  applications  being  formulated  and 
distributed,   in  applications  being  taken  and  in  grants  being 
made.     In  a  few  instances,  such  as  where  new  programs  have  been 
added  to  an  existing  authority,  such  delays  can  mean  that 
programs  do  not  begin  at  the  beginning  of  the  Fiscal  Year  for 
which  their  funds  are  appropriated,  leading  to  truncated  programs 
and  lost  services  for  constituents.     Two  recent  examples  of  this 
were  the  State  Legalization  Impact  Assistance  Grants  program 
under  the  Immigration  Reform  and  Control  Act  of  1986  (P.L. 
99-603)  and  the  Gifted  and  Talented  program  under  the  Indian 
Education  Act   (P.L.  100-297). 

Additionally,  the  effects  of  these  delays  are  apparent  in  the 
Department  of  Education's  growing  practice  of  requiring 
applications  for  programs  based  upon  proposed  regulations.  This 
practice,  almost  unheard  of  10  years  ago,  comes  about  when  the 
Department  does  not  meet  the  statutory  guidelines  for  publication 
of  Final  regulations  for  a  program  for  which  Congress  has 
appropriated  funds. 

In  these  cases,  the  Department  publishes  proposed  regulations 
and,  oftentimes  in  the  same  Federal  Register,  publishes  a  notice 
that  applications  must  be  made  without  waiting  for  Final 
regulations.     This  means  that  individuals  and  organizations  must 
develop  and  apply  for  a  program  without  the  benefit  of  knowledge 
of  what  public  comments  will  be  made  or  what  changes  will  be 
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made;  without  the  benefit  of  knowledge  of  the  final  priorities  or 
acceptable  activities;  and  without  the  benefit  of  any  policy  or 
programmatic  clarifications  which  may  be  made  concomitant  with 
the  publication  of  Final  Regulations. 

Development  and  submission  of  such  proposals  are  cos     y  and  time 
consuming.     Applicants  deserve  to  know  the  rules  by  which  they 
will  be  expected  to  compete,  and  should  not  be  expected  to 
operate  in  the  dark.     Such  a  practice  would  not  be  necessary  if 
delays  in  the  regulatory  process  were  not  so  wide-spread. 

It  is  very  difficult  to  say  how  many  of  these  inordinate "delays 
are  caused  by  the  O.M.B..  Discussions  with  the  Department 
personnel  responsible  for  programs  repeatedly  yields  the  same 
litany  :    'don't  blame  us,  we're  waiting  for  O.M.B,  to  approve  the 
regulations  and  send  them  back'.     It  is  difficult  to  know  whether 
such  protestations  are  accurate,  or  whether  the  O.M.B.   is,   in  at 
least  some  instances,  being  used  as  an  excuse  for  Administrative 
delays  occasioned  by  the  Department.     In  some  cases,  the 
Department  will  not  say  whether  or  not  the  O.M.B.  is  the  reason 
for  a  delay,  simply  citing  the  system  which  involves  O.M.B. 
review  and  saying  that  there  is  a  delay  "somewhere". 

All  of  these  situations  are  unacceptable  when  they  lead  to  delays 
in  implementing  programs  which  have  been  duly  enacted.     For  this 
reason,  any  unnecessary  or  non-critical  delays  in  the  regulatory 
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process  must  be  eliminated.     The  review  by  the  O.M.B.,   in  other 
than  a  cursory  fashion,  falls  within  this  category. 

The  formulation  of  rules  and  regulations  is  essentially  a 
legislative  function,  and  is  part  of  the  limited  delegation  of 
authority  inherent  in  Congressional  action  on  a  statute.  These 
delegations  are  to  stipulated  Federal  officers  within  stipulated 
Departments  and/or  agencies.     Putting  another  layer  of  review, 
particularly  one  by  an  organization  having  no  expertise  in  the 
policies  or  programs  to  be  implemented,  and  that  is  often 
motivated  by  political  considerations  and  which  is  not  answerable 
to  Congress,   is  unwarranted,  unwise  and,   in  my  opinion, 
unauthorized . 

To  the  extent  that  reviews  are  warranted  at  all,  they  should  be 
on  a  specific  timeline,  strictly  set  and  adhered  to  in  such  a 
fashion  that  any  deviation  will  be  plain.     This  will  guarantee 
that  O.M.B.  acts  in  a  timely  fashion  and  that  the  agencies  do  not 
use  it  as  a  scapegoat  for  other  problems. 

Second-guessing 

Over  the  years,  the  Committee  on  Education  and  Labor  has  received 
reports  or  allegations  from  individuals  within  program  offices 
carrying  out  our  programs  that  O.M.B.  has  used  its  power  to  delay 
regulations  to  force  changes  in  administrative  policies.  In 
each  case,  these  changes,  dictated  by  political  or  philosophical 
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reasons,  second-guessed  the  considered  opinions  of  personnel 
entrusted  with  the  administration  of  the  programs. 

The  frequency  of  such  abuse  is  hard  to  document,  because  the, 
actions  occur  behind  the  scene,  usually  involving  oral  or 
telephone  communications  and  indirect  pressure.     Additionally,  we 
have  found  that  most  bureaucrats  are  reluctant  to  discuss  the 
issue  in  public,   fearing  retribution  or  retaliation,  against 
themselves  or  their  programs. 

However,  there  have  been  sufficient  instances  in  which  there  has 
been  proof  of  such  "tampering"  to  convince  me  that  the  practice 
exists  and  is  a  problem.     For  instance,   the  Bureau  of  Indian 
Affairs  was- required  to  publish  no  later  than  1980  final 
regulations  setting  education  standards  for  education  programs  in 
Bureau  operated  elementary  and  secondary  schools.     Between  the 
periods  1979  and  1983,   the  Bureau  personnel  tried  unsuccessfully 
to  get  clearance  on  three  sets  of  standards,  all  of  which  were 
rejected  by  O.M.B.     The  reason  given  by  O.M.B.  was  that  it  would 
accept  no  regulatory  proposal  which  cost  more  money  than  the  then 
current  program.     The  fact  that  the  statute  required  certain 
activities  and  standards,  and  that  these  may  have  cost  additional 
funds,  did  not  sway  the  O.M.B.  officials  from  taking  an 
intransigent  position. 
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The  Committee  was  receiving  copies  of  each  submission,  and  then 
tracking  the  gradual  decline  in  standards  each  contained  as 
Department  officials  vainly  sought  an  acceptable  compromise.  The 
final  outcome  was  the  publication  of  a  set  of  "interim" 
standards,  subject  to  a  vague  promise  of  evaluation  and  study, 
with  final  regulations  to  be  forthcoming  based  on  the  review.  in 
1989,  we  are  still  waiting  for  such  a  study  and  still  work  under 
these  "interim"  standards. 

The  Age  Discrimination  in  Employment  Act  (hereinafter  ADEA) 
yields  another  example.     Prior  to  the  1979  transfer  of  ADEA 
enforcement  responsibility  to  the  Equal  Employment  Opportunity 
Commission  (hereinafter  EEOC ) ,   the  Department  of  Labor  issued 
interpretive  regulations  under  the  ADEA  which  permitted  employers 
to  discontinue  pension  accruals  for  certain  employees  who  did  not 
retire  at  the  age  of  65  years. 

The  EEOC  subsequently  rescinded  these  regulations  and  issued 
regulations  which  require  employers  to  continue  pension 
contributions  for,  and  crediting  of,   such  employees.     We  have 
reliable  information  that  the  O.M.B.   initiated  meetings  with  a 
top  EEOC  official  in  an  attempt  to  pressure  the  agency  into 
rescinding  its  new  rulings  on  the  statute  and  reinstating  the 
Labor  Department's  more  restrictive  interpretation. 
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Given  these  and  other  examples,  and  the  fact  that  allegations  of 
abuse  are  not  rare,   the  issue  needs  to  be  addressed.   It  is  an 
area  which  requires  and  warrants  additional  research  and, 
possibly,  action  to  see  that  abuse  is  not  allowed  or  tolerated. 

Mr.  Chairman,  we  all  realize  that  while  the  laws  we  are 
responsible  for  are  the  basis  for  our  government,   the  regulations 
promulgated  by  the  agencies  are  the  de  facto  arbiters  of  the 
programs  for  our  citizens.     As  such,  we  all  have  a  vital  stake  in 
seeing  that  the  process  by  which  they  are  developed  and  the 
timeliness  of  their  promulgation  is  protected.     For  this  reason, 
I  applaud  your  Subcommittee  for  these  hearings  and  its  efforts. 
The  Committee  on  Education  and  Labor,  .and  its  Chairman,  stand 
ready  to  assist  you  in  any  way  possible. 
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HON.  ROBERT  A.  ROE,  (D-NJ) 

before  the 
Subcommittee  on  Legislation 
and  National  Security 
on 

The  Paperwork  Reduction  and 
Federal  Resources  Management  Act  of  1989 


Mr,  Chairman, 

Thank  you  for  this  opportunity  to  submit  testimony  to  the  Subcommittee 
to  as  you  reauthorize  the  Paperwork  Reduction  Act.  As  you  know,  along 
with  reducing  the  paperwork  burden  imposed  on  the  public,  one  of  the 
goals  of  the  Act  was  to  improve  the  Federal  Government's  management  of 
its  information  resources.  The  free  flow  of  information  and  transfer 
of  research  data  is  vital  to  our  democratic  way  of  life,  and  also  to 
our  economic  well-being.  It  is  only  through  scientific  research  and 
the  dissemination  of  its  results  that  we  can  develop  the  next  genera- 
tion of  technologies,  upon  which  our  economy  depends.  The  Committee 
on  Science,  Space,  and  Technology  has  an  ongoing  interest  in  the  col- 
lection and  dissemination  of  scientific  and  technical  information  by 
the  Federal  Government. 

The  Paperwork  Reduction  Act  is  dedicated  to  the  reduction  of  burden- 
some federal  reporting  requirements.  This  is  an  important  goal,  and 
one  which  I  fully  support.  Because  the  Act  necessarily  focuses  on  re- 
ducing the  burden  of  information  requests  to  the  public,  the  weight  of 
the  OMB  clearance  process  is  directed  away  from  data  collection.  We 
must  not  lose  sight  of  the  fact,  however,  that  reporting  requirements 
and  voluntary  surveys  can  and  do  serve  vital  public  health  and  welfare 
interests  in  this  country. 

For  some  time,  the  Science  Committee  has  been  concerned  that  the  im- 
plementation of  the  Paperwork  Reduction  Act  may  have  imposed  an  uneven 
burden  on  non-regulatory  research  agencies.  We  known,  for  example, 
that  95  percent  of  the  paperwork  burden  hours  measured  by  OMB  come 
from  just  five  percent  of  the  active  information  collections.  The 
overwhelming  burden  of  government  paperwork,  which  the  Act  addresses, 
comes  from  mandatory  collections  by  regulatory  agencies.  The  Commit- 
tee had  reason  to  believe  that  OMB  guidelines,  while  reasonable  for 
mandatory  and  statistical  collections,  have  had  a  negative  effect  on 
the  ability  of  research  agencies  to  gather  data,  especially  through 
voluntary  instruments. 

For  this  reason,  in  September  1986,  the  Committee  requested  that  the 
General  Accounting  Office  undertake  a  review  of  OMB's  policies  and 
practices  in  the  collection  of  scientific  and  technical  information  by 
federal  agencies.  A  draft  GAO  report  has  been  recently  completed  and 
sent  to  OMB  for  comment.  Since  final  review  is  still  in  process,  the 
findings  are  not  available  at  this  time.  However,  I  will  elaborate 
the  concerns  which  the  Committee  had  in  requesting  the  review,  and  the 
areas  which  the  report  will  address. 
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The  Committee  had  three  general  categories  of  questions  which  we  asked 
the  GAO  to  address.  Our  first  question  was,  how  is  0MB  executing  its 
responsibilities  under  the  Act?  The  Act  directs  the  0MB  to  determine 
that  "the  collection  of  information  by  an  agency  is  necessary  for  the 
proper  performance  of  the  functions  of  the  agency."  In  carrying  out 
this  direction,  has  the  0MB  applied  the  same  rules  to  research  collec- 
tions as  it  has,  for  example,  to  tax  forms?  Is  it  reasonable  to  sup- 
pose that  voluntary  surveys  to  obtain  research  data  impose  the  same 
burden  as  mandatory  collections? 

Have  0MB  reviews  been  conducted  within  a  reasonable  timeframe?  Where 
delays  occur,  what  accounts  for  them?  Good  research  depends  upon  the 
timely  availability  of  data.    Are  0MB  actions  facilitating  this  need? 

Our  second  major  concern  was,  how  have  the  agencies  responded  to  0MB 
review?  Are  some  submitting  fewer  requests  simply  to  avoid  the  review 
and  clearance  process?  Is  the  prospect  of  protracted  0MB  review  and 
redesign  having  a  chilling  effect  on  some  agencies'  decisions  to  sub- 
mit information  collection  requests? 

Are  some  agencies  more  likely  than  others  to  have  their  requests  dis- 
approved? Is  0MB  assisting  agencies,  especially  small  agencies  lack- 
ing technical  support,  in  designing  useful  information  collections? 
Is  0MB  providing  the  necessary  leadership  to  help  build  technical  ca- 
pacity in  these  agencies,  or  is  it  merely  turning  them  away? 

Are  some  agencies  finding  ways  to  circumvent  the  system?  For  example, 
are  some  research  collections  designed  for  groups  of  nine  subjects  or 
fewer  in  order  to  avoid  0MB  review,  thus  compromising  the  adequacy  and 
statistical  validity  of  the  research  design,  which  in  turn  could  re- 
duce the  reliability  and  value  of  the  data? 

Finally,  our  third  category  of  questions  was,  what  are  the  conse- 
quences of  0MB 's  review  on  the  availability  of  data  necessary  for  pub- 
lic policy  decisions  and  on  the  quality  of  the  information?  Are  data 
collection  surveys  designed  to  screen  or  avoid  certain  questions  when 
the  availability  of  such  data  could  be  counterproductive  to  current 
administration  policy,  rather  than  designed  to  elicit  needed  informa- 
tion? Are  collection  requests  tailored  to  fit  the  0MB  review,  rather 
than  the  agency's  need  for  the  data? 

The  technical  aspects  of  evaluation  research  design  and  data  collec- 
tion methodology  are  highly  sophisticated.  Does  0MB  have  the  neces- 
sary expertise  to  adequately  evaluate  research  collection  requests? 

0MB  is  directed  by  the  Act  to  determine  "whether  the  information  will 
have  practical  utility  for  the  agency."  The  ultimate  usefulness  of 
any  research  project  is  very  difficult  to  evaluate  in  advance,  even 
for  experts  in  the  field.  We  all  know  of  technological  inventions  and 
cures  for  disease  which  have  resulted  serendipitously  from  research 
designed  for  a  completely  different  purpose.  In  that  regard,  we  had 
reservations  about  how  0MB  evaluates  the  ultimate  usefulness  of  re- 
search information  collection  requests?  In  1985,  for  example,  NSF,  in 
conjunction    with  other  federal  research  agencies  proposed  an  in-depth 
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study  of  university  research  facilities  needs.  As  part  of  the  study, 
a  voluntary  questionnaire  was  designed  to  obtain  the  projected  needs 
of  research  universities,  in  full  cooperation  with  those  universities. 
OMB  prohibited  implementation  of  the  survey,  on  the  basis  that  the 
agencies  did  not  have  a  legislative  directive  to  collect  the  data  and 
the  data  were  not  directly  related  to  the  agencies'  mission. 

The  Committee  needed  quantitative  information  on  the  health  of  univer- 
sity research  equipment  and  facilities  to  use  as  a  basis  for  determin- 
ing the  need  for  a  legislative  initiative  to  establish  an  academic  re- 
search facilities  modernization  program.  In  order  to  obtain  the  nec- 
essary data,  the  Committee  had  to  mandate  the  survey  as  part  of  the  FY 
1986  Authorization  Act  for  the  National  Science  Foundation.  This  de- 
layed the  Committee's  initiation  of  the  facilities  program  and  passage 
by  the  Congress  to  1988. 

We  expect  to  have  a  copy  of  the  final  GAO  report  within  the  next  few 
weeks,  and  I  will  make  it  available  to  the  Committee  as  soon  as  it  is 
released  by  GAO. 

Mr.  Chairman,  the  Paperwork  Reduction  and  Federal  Information  Re- 
sources Management  Act  of  1989  contains  a  number  of  provisions  which 
relate  to  the  Science  Committee's  jurisdiction.  For  example,  Section 
204  of  the  bill  requires  the  Director  of  OMB  to  issue  uniform  techni- 
cal standards  for  compact  disc,  and  also  permits  the  Director  to  es- 
tablish technical  standards  for  magnetic  tape,  magnetic  disk,  and 
other  electronic  information  technologies.  We  will  be  happy  to  work 
with  the  Committee  as  the  bill  progresses. 
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STATEMENT  OF 
THE  HONORABLE  JOSEPH  M.  GAYDOS 
CHAIRMAN 

SUBCOMMITTEE  ON  HEALTH  AND  SAFETY 
COMMITTEE  ON  EDUCATION  AND  LABOR 
TO 

SUBCOMMITTEE  ON   INVESTIGATIONS  AND  NATIONAL  SECURITY 
COMMITTEE  ON  GOVERNMENT  OPERATIONS 
ON 

REAUTHORIZATION  OF  THE   PAPERWORK  REDUCTION  ACT 
JULY  25,  1989 


Mr.   Chairman  and  Members  of  the  Subcommittee  on  Legislation 
and  National  Security/   I  thank  you  for  this  opportunity  to 
submit  a  statement  expressing  my  concerns  about  the  improper  use 
of  the  Paperwork  Reduction  Act  by  the  Office  of  Management  and 
Budget   (OMB),   in  general,   and  OMB's  Office  of  Information  and 
Regulatory  Affairs   (OIRA)   in  particular. 

It  has  been  no  secret  to  anyone  involved  in  and  concerned 
with  occupational  and  environmental  health  issues  that  0MB, 
through  its  Office  of  Information  and  Regulatory  Affairs,  has 
systematically  and  consistently  subverted  the  activities  of 
those  agencies  which  are  directed  at  protecting  worker  and 
public  health  and  safety. 

As  the  Chairman  of  the  House  Subcommittee  on  Health  and 
Safety,   the  Subcommittee  with  direct  jurisdiction  over  the 
Occupational  Safety  and  Health  Administration  (OSHA),  the  Mine 
Safety  and  Health  Administration  (MSHA),  and  the  National 
Institute  for  Occupational  Safety  and  Health  (NIOSH),   I  have 
first-hand  evidence  of  this  unwarranted  and  devastating 
intrusion  into  the  regulatory  functions  of  other  agencies. 

Although  there  have  been  all  too  many  instances  of  0MB 
interference  with  the  rule-making  process,  let  me,   in  the 
interests  of  brevity,  and  because  there  are  others  who  also  will 
have  much  to  say,   focus  on  just  three  of  those  cases. 

In  1971,  OSHA,  which  was  created  in  1970,   issued  its  first 
standard  to  protect  textile  workers  from  exposures  to  cotton 
dust.     The  disease  which  threatens  these  workers  is  byssinosis 
or  brown  lung  and  it  affects  about  15  per  cent  of  the  560,000 
textile  workers  in  America,   about  85,000  annually. 

It  was  clear  from  the  beginning  that  the  original  OSHA 
standard  left  much  to  be  desired  and  the  textile  workers  union 
petitioned  OSHA  for  an  improved  standard.     The  textile  industry, 
on  the  other  hand,  opposed  any  change  in  the  standard. 
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In  an  effort  to  come  to  terms  with  the  issue,  OSHA  finally 
formed  a  tripartite  group  consisting  of   its  own  representatives 
and  representatives  from  both  the  textile  workers  and  the 
textile  manufacturers  to  hammer  out  a  new  standard. 

The  process  worked.     Working  together,  with  OSHA  serving  as 
the  arbiter,  textile  workers  and  manufacturers  finally  reached 
agreement  on  a  new  standard. 

At  that  point,   in  keeping  with  the  terms  of  the  Paperwork 
Reduction  Act,   the  new  cotton  dust  standard  was  sent  to  OIRA  for 
final  review. 

It  was  then  that  all  sense  of  reality  disappeared.  OIRA 
determined  that,   regardless  of  the  fact  that  the  standard  was 
the  result  of  an  agreement  between  management  and  labor  within  a 
specific  industry,   the  standard  imposed  too  much  of  a  paperwork 
burden  on  employers  and  threatened  to  deny  approval. 

It  took  the  intervention  of  many,   including  myself,  to 
convince  OMB  that  its  action  was  not  only  wrong,  but 
counterproductive  to  the  concept  of  labor,  management,  and 
government  working  together  to  solve  critical  problems  in  the 
area  of  worker  health  and  safety. 

The  second  case  is  no  less  pernicious.     In  1984,  the 
Subcommittee  on  Health  and  Safety  conducted  a  series  of  hearings 
which  focused  on  the  potential  for  health  hazards  arising  from 
increasing  use  of  video  display  terminals  (VDT's). 

Throughout  those  hearings,   it  became  eminently  clear  that 
the  one  element  most  lacking  was  critical  research  into  the 
effects  of  VDT's  on  pregnant  women  and  those  of  child-bearing 
age. 

When  the  Subcommittee  called  the  representatives  of  NIOSH 
to  testify,   they  explained  that  they  were   in  the  process  of 
designing  a  study  of  telephone  operators  that  would  focus 
directly  on  the  question  of  VDT's  and  reproductive  outcomes. 

In  1985,  when  the  Subcommittee  staff  produced  its  report  on 
the  hearings,   it  confirmed  that  the  study  was  going  forward  and 
staff  strongly  recommended  the  study  as  vital  to  improving  our 
knowledge  and  understanding. 

The  study  protocol  was  reviewed  by  a  board  of  peers  and  by 
officials  throughout  the  Centers  for  Disease  Control,   the  Public 
Health  Service,  and  the  Department  of  Health  and  Human  Services. 
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It  was  applauded  at  every  level  --  until  it  reached  OMB  and 
the  Office  of   Information  and  Regulatory  Affairs. 

It  was  at  that  point  that  the   lone  dissenter  to  the  study, 
who  had  been  hired  by  one  of   the  companies  whose  employees  were 
to  be   the  subjects  of  the  study,   had  another  opportunity  to  give 
his  views.     Unfortunately,   his  were  the  only  views  listened  to 
by  OIRA  and,   as  a  result,   OIRA  refused  to  approve  the  study 
unless  certain  questions  concerning  stress  and  fertility  were 
stricken. 

In  June  of   1986,   the  Subcommittee  on  Health  and  Safety 
conducted  a  hearing  on  OMB 1 s  unnecessary  and  uncalled  for 
involvement  in  the  NIOSH  VDT  study. 

Two  weeks  after  the  hearing,   OMB  and  NIOSH  reached 
agreement  for  approval  of  the  study  with  some  modifications. 

Still,   OMB's  involvement  in  this  case  caused  unnecesary 
delay.     Instead  of  the  study  getting  underway  in  1984  or  1985, 
or  even  in   1986,   NIOSH  wasn't  able  to  begin  until   last  year  and, 
in  the  interim,  people  who  were  to  be  subjects  of  the  study 
moved,   changed  jobs,  and  got  married. 

The  result  has  caused  an  inordinate  delay  in  locating  the 
study  subjects  at  greater  costs  than  originally  planned.  Thus, 
the  great  effort  by  OMB  and  OIRA  to  remove  the  burden  of  the 
study  from  the  back  of  a  single  employer  has  brought  about  a 
significant  delay  in  the  program  and  a  greater  cost  to  the 
Federal  government. 

Perhaps  there  is  some  logic  in  that,  but  I  cannot  seem  to 
find  it  at  all. 

The  final  instance  of  OMB's  misuse  of  its  authority  under 
the  Paperwork  Reduction  Act  that  I  will  cite  is  by  far  its  most 
dangerous  intervention   into  the  activities  of  a  regulatory 
agency  and,   in  fact,  now  awaits  a  decision  from  the  United 
States  Supreme  Court. 

OSHA's  Hazard  Communication  Standard,  by  OS HA ' s  own 
definition,  is  probably  its  most  significant  rule-making  effort 
in  almost  20  years  of  existence.  Considering  that  OSHA  has 
promulgated  only  23  health  standards  in  the  past  18  years  while 
the  chemical  industry  has  added  some  5,000  new  materials  to  the 
marketplace  in  each  of  those  years,  it  is  clear  that  OSHA  could 
never  keep  up. 
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OSHA  recognized  that  fact  in  1979  and  the  first  version  of 
the  standard  was  drafted  and  proposed.     As  it  had  not  yet  gone 
into  effect  when  the  new  Administration  came  to  power  in  1981, 
it  was  withdrawn  and  resubmitted  in  a  watered-down  form.     In  the 
new  format,   the  material  safety  data  sheet  replaced  the  label  as 
the  primary  means  of  conveying  information  to  workers  about  the 
hazards  of  working  with  or  being  exposed  to  the  substance  in 
question.     Labels  were  still  required,  but  the  information  on 
them  would  be  meager. 

The  manufacturers  and  distributors  of  the  5,000  or  so  new 
substances  put  on  the  market  each  year  were  required  to  prepare 
and  distribute  the  material  safety  data  sheets  and  to  up-date 
them  as  new  information  as  to  the  health  and  safety  effects  of 
the  substances  were  learned.     Employers  who  used  the  substances 
were  to  provide  workers  with  training  on  the  safe  means  of 
handling  the  substances. 

The  new  program  which  went  into  effect  fully  in  May  1986, 
applied  only  to  the  manufacturing  sector  of  the  economy, 
however.     Workers  in  retail,  wholesale,  and  service  industries 
were  not  covered  even  though  the  Third  Circuit  Court  of  Appeals 
in  a  July  1985  ruling  determined  that  the  standard  should  apply 
to  all  workers.     That  court,   in  fact,  gave  OSHA  two  years  in 
which  to  modify  the  standard  so  it  would  apply  to  all  workers. 

Because  OSHA  failed  to  act  on  the  court's  request,  another 
petition  to  the  court  resulted  in  a  new  order  giving  OSHA  one 
year  to  apply  the  standard  to  all  workplaces.     OSHA  met  the 
deadline  simply  by  making  the  standard  applicable  to  everyone 
without  any  consideration  or  modification. 

OMB  reacted  in  typical  form  —  it  disapproved  three  major 
provisions  of  the  expanded  standard,  claiming  those  provisions 
would  be  an  unwarranted  burden  on  small  companies. 

Although  OSHA  accepted  the  OMB  limitations  on  informing 
certain  workers  about  the  dangers  of  working  with  some  hazardous 
substances,   the  Third  Circuit  Court  of  Appeals  did  not.  That 
court  ruled  that  OMB  had  overstepped  its  authority  and  misused 
the  Paperwork  Reduction  Act  by  reviewing  paperwork  requirements 
that  did  not  directly  involve  the  Federal  government. 

In  its  ruling,   the  court  said,  that  the  Paperwork  Reduction 
Act  was  "aimed  at  reducing  the  burden  of  paperwork  required  by 
the  Federal  government  for  its  own  regulatory  or  statistical 
purposes.     The  preparation  and  preservation  of  material  safety 
data  sheets  in  the  workplace  have  entirely  different  purposes." 
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If,  as  OSHA  says,   the  Hazard  Communication  Standard  is  its 
most  significant  health  and  safety  standard,  then  OSHA  should  be 
the  agency  determining  what  is  important  and  necessary,   not  OMB. 
We  hope  that  when  the  U.S.   Supreme  Court  begins  its  new  term  in 
October,   it  will  tell  OMB  that  it  has  gone  too  far. 

Mr.  Chairman  and  Members  of  the  Subcommittee,   I  fail  to  see 
how  OMB  and  OIRA  can  conclude  that  these  and  other  examples  of 
regulation  and  research  are  burdens  on  industry  and  how  the 
Paperwork  Reduction  Act  can  be  used  as  the  justification  for 
denying  action. 

I  have  felt  for  too  long  that  OMB  and  OIRA  have  been 
overstepping  their  bounds  with  regard  to  the  development  of 
health  and  safety  standards  for  American  working  men  and  women 
by  preventing  the  proper  regulatory  and  research  agencies  from 
carrying  out  the  duties  assigned  to  them  under  the  statutes. 

The  basic  premise  of  the  Act  is  a  good  one.     No  one  objects 
to  the  concept  of  trying  to  reduce  the  government's  paperwork 
burden  on  the  American  businessman. 

But  we  must  remember  that  we  created  agencies  such  as  OSHA, 
MSHA,   and  NIOSH  to  ensure  that  American  workers  would  be 
protected  to  the  best  possible  level  while  on  the  job. 

We  cannot  allow  one  agency  to  misuse  its  statutory 
authority  to  block  the  statutory  authority  of  other, 
congressionally  created  agencies. 

Again,  I  thank  you  for  this  opportunity  to  comment  on  my 
concerns  about  OMB's  misuse  of  the  Paperwork  Reduction  Act  in 
the  regulatory  process. 
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Legislation  ami  national 
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August  17,  1989 


The  Honorable  John  Conyers,  Jr.,  Chairman 
Subcommittee  on  Legislation  and  National  Security 
Committee  on  Government  Operations 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

In  response  to  your  letter  of  July  19,   1989,   I  am  pleased  to 
submit  this  letter  for  inclusion  in  the  record  of  the  hearings  by 
your  subcommittee  on  the  reauthorization  of  the  Paperwork 
Reduction  Act. 

In  April  1988,  the  Committee  on  Labor  and  Human  Resources 
held  three  oversight  hearings  of  the  Occupational  Safety  and 
Health  Administration  (OSHA).     One  critical  issue  examined  in  the 
hearings  was  the  development  and  promulgation  of  safety  and 
health  standards  at  OSHA.     The  committee  subpoenaed  six  health 
scientists  and  one  safety  specialist  from  OSHA's  national  office, 
all  of  whom  were  intimately  involved  in  the  standard-setting 
process.     These  agency  experts  revealed  that  the  Office  of 
Management  and  Budget  (0MB)  was  consistently  thwarting  their 
efforts  to  promulgate  safety  and  health  standards  to  protect 
American  workers  from  life-threatening  occupational  hazards  and 
diseases . 

A  haunting  pattern  emerged  in  the  testimony  as  the  OSHA 
experts  recounted  their  well-documented  experiences.     In  instance 
after  instance,  economists  at  0MB,  asserting  authority  under  the 
Paperwork  Reduction  Act  and  Executive  Orders  12291  and  12498, 
pressured  OSHA's  health  scientists  and  safety  specialists  to 
weaken  standards  at  every  step  of  the  rulemaking  process.  In 
addition,  0MB  economists  delayed  the  promulgation  of  vital 
standards  by  abusing  their  authority  to  review  regulatory 
activities. 

The  hearing  record  leaves  behind  a  story  of  agency  experts 
trying  to  protect  the  health  and  safety  of  workers,  but  fighting 
an  uphill  and  often  losing  battle  with  economists  at  0MB  seeking 
to  ease  the  regulatory  burden  on  industry.     OSHA  simply  cannot 
protect  American  workers  from  occupational  hazards  and  diseases 
with  weak  standards  or  with  no  standards  at  all. 
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In  brief,  here  is  a  summary  of  the  specific  cases  covered  in 
the  oversight  hearings: 

The  Formaldehyde  Standard 

Formaldehyde  is  widely  used  in  the  plastics  and  auto 
industries.     It  is  a  proven  animal  carcinogen/  and  recent  human 
evidence  indicated  that  formaldehyde  exposure  causes  lung  and 
nasal  cancer.     The  United  Auto  Workers  and  14  other  unions 
petitioned  OSHA  for  an  emergency  temporary  standard  for 
formaldehyde  in  1981  on  the  basis  of  evidence  that  formaldehyde 
causes  cancer.     Industry  was  strongly  opposed  to  any  such 
regulation.     OSHA  resisted  such  regulations  in  the  early  1980 's, 
but  the  UAW  successfully  litigated  and  the  federal  courts  loomed 
over  OSHA  during  the  entire  rulemaking  process. 

OSHA's  scientists,  Dr.   Imogene  Rodgers,  Dr.  Peter  Infante 
and  Mr.  John  Martonik,  testified  that  in  the  fall  of  1987  they 
prepared  a  final  standard  which  in  their  expert  opinions  should 
have  been  promulgated.     But  that  standard  was  seriously  weakened 
by  0MB' s  economists  during  their  review  of  the  final  standard 
pursuant  to  Executive  Order  12291.     Dr.  Rodgers  testified  that  in 
a  series  of  meetings  with  0MB' s  economists  later  in  the  fall,  she 
was  forced  to  dilute  and  delete  essential  provisions  of  the 
standards  regarding  exposure  monitoring,  emergencies,  medical 
surveillance  and  hygiene  protection.    When  asked  whether  the 
changes  were  significant,  she  replied:   "The  changes  are  less 
significant  than  some  of  the  things  that  0MB  asked  us  to  do. 
They  even  went  so  far  as  to  request  that  we  take  formaldehyde, 
not  issue  a  rule,  and  put  it  under  the  PEL  project.     But  yes,  the 
changes  that  they  did  enforce  upon  us  are  significant." 

After  the  weakened  standard  was  finally  published,  0MB 
disapproved  certain  requirements  for  cancer  warning  labels  on 
products  containing  formaldehyde  pursuant  to  their  review  under 
the  Paperwork  Reduction  Act  so  that  OSHA  could  not  enforce  those 
provisions.    At  the  time  of  0MB" s  disapproval,  the  Formaldehyde 
Institute  —  the  industry  association  which  fought  the 
formaldehyde  standard  —  had  a  petition  pending  before  the  courts 
to  stay  the  cancer  warning  label  requirement.     0MB,  in  effect, 
had  granted  the  industry's  requests  and  circumvented  the  courts. 

The  standard  was  so  weak  when  it  was  ultimately  published 
that  the  UAW  was  forced  to  return  to  the  courts.     In  a  recent 
ruling,  the  Court  of  Appeals  for  the  District  of  Columbia  sharply 
criticized  several  aspects  of  the  standard  and  remanded  the 
proceeding  to  OSHA.     Most  critically,  the  Court  found  that  OSHA's 
rationale  for  not  setting  a  lower  exposure  level  —  a  rationale 
dictated  in  part  by  0MB  —  was  "impenetrable"  and  could  not  be 
sustained.     The  Court  directed  the  agency  to  reconsider  the 
matter  and  either  provide  a  more  compelling  statement  of  why  its 
standard  would  adequately  protect  workers  or  lower  the  exposure 
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level  considerably.     In  equally  harsh  language,  the  Court 
dismissed  as  "feeble"  OSHA's  attempt  to  explain  why  it  refused  to 
provide  medical  removal  protection  to  workers  who  suffered 
permanent  disabilities  as  a  result  of  formaldehyde  exposure.  The 
Court  again  directed  OSHA  to  reconsider  this  decision  and  either 
explain  why  no  such  protection  was  required,  or  to  amend  its 
standard  to  provide  such  protection. 

The  Hazard  Communication  Standard 

The  Occupational  Safety  and  Health  Act  of  1970  directs  the 
Secretary  of  Labor  to  prescribe  the  use  of  labels  or  other  forms 
of  warnings  so  that  employees  will  know  what  hazards  they  are 
exposed  to  at  work.     Ms.  Jennifer  Silk,  the  OSHA  project  officer 
in  charge  of  implementing  the  statutory  mandate,  testified  about 
0MB* s  involvement  in  attempting  to  derail  promulgation  of  an 
effective  Hazard  Communication  Standard.     Her  testimony  focused 
on  0MB  interference  in  OSHA's  attempt  to  comply  with  a  court 
order  to  extend  the  protections  of  the  standard  to  workers  in  the 
non-manufacturing  sector. 

Ms.  Silk  explained  that  in  an  effort  to  meet  a  strict  court 
deadline  for  promulgation  of  the  extension,  she  forwarded  drafts 
of  the  standard  to  0MB  for  review.     0MB' s  economists  made 
extensive  written  suggestions  for  changes  to  the  standards, 
including  proposals  for  gaping  exceptions  for  particular 
industries.     Ms.  Silk  explained  that  OSHA  was  able  to  resist 
making  the  changes  because  of  the  imminent  court  deadline.  After 
the  standard  was  published  without  the  changes,  Ms.  Silk 
testified  that  0MB  held  public  hearings  on  the  paperwork  burdens 
of  the  new  standard  pursuant  to  their  review  under  the  Paperwork 
Reduction  Act,  despite  the  fact  that  OSHA  had  already  developed  a 
record  of  "literally  file  cabinets  worth  of  material."     Silk  went 
on  to  relate  how  0MB  then  sent  OSHA  a  14-page  letter  disapproving 
major  provisions  of  the  new  standard,  asserting  authority  to  do 
so  under  the  Paperwork  Reduction  Act.     The  effect  of  this  action, 
Ms.  Silk  noted,  was  to  prevent  OSHA  from  enforcing  the  new 
standard.     The  following  interchange  is  worth  noting: 

The  Chairman.     So  OSHA  successfully  resisted  0MB' s  changes 
to  the  final  standard  before  it  was  published,  but  then 
right  after  publication,  0MB  came  back  under  the  Paperwork 
Reduction  Act  in  a  thinly  veiled  attempt  to  force  OSHA  to 
make  the  same  changes  they  had  resisted  earlier,  is  that 
correct? 

Ms.  Silk,  It  is. 

The  Chairman.     In  the  same  letter,  did  0MB  threaten  to 
disapprove  the  entire  Hazard  Communication  Standard  in  the 
nonmanufacturing  sector  if  OSHA  did  not  reopen  rulemaking 
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and  adhere  to  a  timetable  laid  out  in  the  letter  for  making 
the  changes  to  the  standard? 

Ms.  Silk.     Yes,  they  did. 

The  Chairman.     Do  you  think  OMB' s  actions  under  the 
Paperwork  Reduction  Act  will  have  a  chilling  effect  on 
future  OSHA  standard  setting? 

Ms.  Silk.     I  think  they  have  already  had  an  effect  on  OSHA 
standard  setting  because  we  certainly  take  that  into 
consideration  when  we  draft  provisions.     And  in  essence, 
what  we  have  is  a  conflict  between  the  mandate  of  the 
Paperwork  Reduction  Act  and  how  it  is  being  interpreted  and 
the  mandate  of  the  Occupational  Safety  and  Health  Act  to 
protect  employees  to  the  extent  feasible. 

These  revelations  of  Ms.  Silk  are  alarming.  Following  this 
precedent,  OMB  could  hold  up  implementation  of  any  OSHA  health  or 
safety  standard  by  refusing  to  grant  approval  under  the  Paperwork 
Reduction  Act  unless  OSHA  succumbs  to  OMB's  demands.  Even  if  OMB 
never  exercises  this  option  again,  the  mere  threat  of  such 
retaliation  is  having  a  chilling  effect  on  OSHA's  efforts,  as  Ms. 
Silk  describes. 

OMB's  actions  to  cut  back  on  the  Hazard  Communication 
Standard  under  the  purported  authority  in  the  Paperwork  Reduction 
Act  underscore  in  a  dramatic  way  the  need  for  an  overhaul  of  the 
Paperwork  Act.     OMB's  actions  have  been  challenged  in  the  courts, 
in  the  United  Steelworkers  of  America  v.  Dole  case.     In  that 
litigation,  OMB  is  claiming  that  the  Paperwork  Reduction  Act 
gives  it  the  power  to  regulate  information  transfers  between  two 
private  entities  (in  this  case,  between  workers  and  their 
employers)  even  though  the  information  is  never  submitted  to  the 
government.    While  I  do  not  believe  that  the  Act  covers  this 
situation  —  that  surely  was  not  the  intent  of  congress  —  I  urge 
that  the  Act  be  clarified  to  ensure  that  OMB  does  not  meddle  in 
this  sort  of  transfer  of  hazard  information  or  labeling  in  the 
future. 

I  also  understand  that  OMB  claims  in  the  litigation  that  the 
Paperwork  Reduction  Act  gives  it  the  authority  to  override  the 
substantive  judgments  of  expert  agencies.     In  Hazard 
Communication,  OSHA  had  determined  that  it  was  vital  that  workers 
in  the  construction  industry  receive  hazard  warnings  —  a 
determination  that  OMB  has  effectively  overridden.     Once  again,  I 
urge  that  Congress  make  it  clear  to  OMB  that  it  is  agencies  — 
not  OMB  —  that  must  make  the  final  and  conclusive  judgment  about 
what  information  or  dissemination  activities  are  essential  to 
carry  out  their  congressionally  mandated  duties. 
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The  Bloodborne  Disease  Standard 

Dr.  Susan  Harwood  testified  that  OMB  placed  significant 
obstacles  in  her  path  as  she  attempted  to  develop  a  standard  to 
protect  workers  from  bloodborne  diseases.     Hepatitis  B  alone 
kills  250  health  care  workers  each  year  and  the  AIDS  virus  is  a 
serious  threat  to  such  employees  as  well. 

Dr.  Harwood  explained  that  in  response  to  a  petition  for  an 
emergency  temporary  standard  from  the  Service  Employees 
International  Union  and  the  American  Federation  of  State,  County 
and  Municipal  Employees,  OSHA  published  an  Advance  Notice  of 
Proposed  Rulemaking  to  solicit  comments  on  how  such  a  standard 
should  be  designed.     But  OMB's  economists,  pursuant  to  their 
review  under  Executive  Order  12291,  inserted  additional  language 
into  the  notice  with  harmful  effects: 

The  Chairman.     Now,  does  that  insert  by  OMB's  economists 
change  the  thrust  of  the  notice  from  how  OSHA  should  do  a 
standard  to  whether  OSHA  should  do  a  standard? 

Dr.  Harwood.     Yes,  it  does. 

The  Chairman.     And  by  including  that,   isn't  OMB  inviting 
commentators  to  question  the  need  for  a  standard? 

Dr.  Harwood.     Yes,  they  clearly  are. 

The  Chairman.     Did  you  as  a  health  professional  agree  with 
the  change? 

Dr.  Harwood.     No,   I  did  not. 

Dr.  Harwood  and  Mr.  Martonik  then  explained  a  memorandum 
drafted  shortly  after  the  notice  was  published  with  OMB's 
alterations.     The  memo  indicated  that  OMB  was  preventing  the 
agency  from  gathering  further  information  on  bloodborne  diseases 
and  from  publishing  a  proposed  rule  (the  next  step  in  the 
regulatory  process)  by  disapproving  the  prospective  actions  under 
the  Paperwork  Reduction  Act.     When  asked  what  was  the  effect  of 
the  agency's  inability  to  promulgate  a  standard,  Dr.  Harwood 
replied:  "I  feel  that  the  hospital  and  the  laboratory  are 
workplaces  in  the  same  sense  that  the  steel  mill  and  the  factory 
are  workplaces;  and  I  think  these  viruses  are  occupational 
hazards  in  the  same  sense  that  asbestos  and  benzene  are 
occupational  hazards.     People  get  infected  at  work,  people  get 
sick,  and  people  die.     And  I  think  the  only  way  they  can  be 
protected  is  if  OSHA  issues  a  permanent  standard." 
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The  Methods  of  Compliance  Policy 

The  methods  of  compliance  policy  is  a  cornerstone  of  OSHA's 
enforcement  efforts.     The  policy  requires  employers  to  use 
engineering  controls  rather  than  respirators  to  the  extent  that 
they  are  feasible  in  reducing  exposure  to  harmful  chemicals  in 
the  air  in  the  workplace.     Dr.  Sheldon  Weiner  and  Mr.  Martonik 
testified  regarding  OMB' s  efforts  to  relax  the  preference  for 
engineering  controls  because  respirators  are  less  costly  to 
industry.     Dr.  Weiner  and  Mr.  Martonik  both  agreed  that  there  was 
no  reason  to  begin  giving  employers  more  latitude  to  use 
respirators.     In  Dr.  Weiner' s  words,  "They  have  not  been  shown  to 
be  as  protective,  and  in  my  view,  there  is  no  way  they  could  be 
shown  to  be  as  protective."     Despite  their  opinions  —  supported 
by  the  overwhelming  majority  of  health  scientists  —  the  two 
experts  testified  that  OMB's  economists  forced  OSHA  to  reopen  the 
standard  setting  process  on  the  policy  by  publishing  an  Advance 
Notice  of  Proposed  Rulemaking. 

Dr.  Weiner  testified  that  after  analyzing  the  comments 
received,  he  strongly  recommended  not  moving  any  further  along  in 
the  rulemaking  process  by  developing  a  proposal  for  a  new  methods 
of  compliance  policy.     Despite  this  recommendation,  with  which 
the  Assistant  Secretary  for  OSHA  agreed,  Dr.  Weiner  said  that 
OSHA  was  forced  to  publish  a  proposal  for  a  new  methods  of 
compliance  policy.    A  memorandum  was  presented  during  the  hearing 
indicating  the  results  of  negotiations  between  the  Department  of 
Labor  and  OMB  regarding  OSHA's  regulatory  agenda.     The  memo 
states:  "OSHA  has  agreed  to  issue  an  NPRM  (proposal)  with  a  final 
rule  in  September  1988."    Neither  scientist  knew  of  such  an 
agreement,  the  result  of  which  was  to  flout  their  strong 
recommendation  not  to  tamper  with  a  vital  policy. 

Dr.  Weiner  and  Mr.  Martonik  then  explained  that  despite 
their  efforts  to  publish  a  proposal  to  keep  the  existing  policy, 
they  were  pressured  to  invite  comments  in  the  proposed  rule  on 
major  changes  in  the  policy  by  OMB.     The  following  exchange 
captured  the  frustration  of  these  dedicated  health  professionals: 

The  Chairman.     Mr.  Martonik,  in  your  opinion,  should  the 
staff  have  been  spending  any  of  its  time  on  a  standard 
which,  according  to  OTA  and  the  premier  experts  in  the 
field,  is  fundamentally  sound  and  provides  the  most 
protection  to  workers? 

Mr.  Martonik.     I  felt  it  was  a  waste  of  our  time  reviewing 
this  issue. 

The  Chairman.     Dr.  Weiner. 


Dr.  Weiner.     Yes,  I  agree. 
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The  Chairman.     Mr.  Martonik,   in  spite  of  this,  you  have  to 
tie  up  five  years  of  staff  time  working  on  weakening  the 
methods  of  compliance  standard. 

Mr.  Martonik.  That's  correct.  The  answer  is  yes  —  we  have 
spent  five  needless  years  working  on  this  project. 

The  Lockout/Tagout  Standards 

Locking  out  or  tagging  out  is  a  safety  precaution  which 
prevents  machinery  from  being  turned  on  accidentally  and  placing 
workers  at  risk.    Mr.  James  Scully,  a  safety  specialist  at  OSHA, 
testified  that  OMB  needlessly  delayed  the  issuance  of  this  vital 
standard  which  in  his  estimation  would  save  150  lives  per  year. 
Mr.  Scully  explained  that  OSHA  had  been  working  to  develop  a 
lockout  standard  since  1977.     Ten  years  later,  after  numerous 
struggles  within  the  agency  and  the  Department  of  Labor,  Mr. 
Scully  forwarded  a  proposal  to  OMB.     He  testified  that  OMB, 
pursuant  to  their  review  under  Executive  Order  12291,  sat  on  the 
proposal  for  three  months.     The  following  exchange  describes  what 
happened  when  OMB  ultimately  met  with  OSHA  to  discuss  the 
standard: 

The  Chairman.     You  were  at  the  meeting?    Well,  do  you  think 
it  is  fair  to  say  that  the  notes  indicate  that  OMB  believed 
the  analytical  basis  for  the  standard  was  the  weakest  they 
had  seen;  is  that  right? 

Mr.  Scully.     That's  what  they  stated,  the  weakest  they  had 
ever  seen.     However,  we  did  not  consider  that  to  be  so.  We 
had  very  good  BLS  information  —  3ureau  of  Labor  Statistics 
information.    We  had  work  injury  reports;  we  had  studies  in 
the  field;  we  had  all  kinds  of  information  to  present. 

The  Chairman.     The  notes  also  indicated  that  Barry  White 
asked  OMB  whether  they  wanted  to  kill  the  standard,  and  OMB 
hedged . 

Mr.  Scully.     Out  of  complete  frustration,  yes  sir,  that's 
true. 

Scully  testified  that  OMB  finally  released  the  proposal  for 
publication  a  few  days  before  the  oversight  hearings  were  held, 
eleven  months  after  they  first  received  the  proposal  and  eleven 
years  after  OSHA  began  working  on  developing  a  standard. 

In  addition  to  relating  these  specific  examples,  the  health 
scientists  also  testified  to  the  Committee  about  their  general 
frustration  with  OMB's  involvement  in  OSHA's  standard  setting 
process.     Their  comments  are  compelling: 
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Senator  Metzenbaum.     Dr.  Rodgers,  Dr.   Infante,  and  Mr. 
Martonik,  tell  me,  what  happens  to  you  when  you  are  trying 
to  move  down  a  road,  you  have  given  a  lot  of  your  life  to 
this  agency,  and  then  OMB  comes  and  slaps  you  down  and  says 
you  can't  go  forward.    What  happens  to  you  as  a  professional 
in  the  agency? 

Dr.  Rodgers.    Working  for  OSHA  is  almost  professional 
suicide.    When  you  cannot  get  anything  out  for  so  long,  you 
have  a  bad  rap  on  the  outside,  like  what's  going  on.  And 
particularly  in  the  proposal,  where  we  had  to  put  some  very 
egregious  things  in  that  ignored  cancer  altogether,  I  had 
people  call  me  from  the  outside  and  ask,  "What  has  happened 
to  your  brain?"     It  is  a  very  frustrating  situation  to  have 
to  take  the  fall  for  that. 

Senator  Metzenbaum.     Dr.  Infante. 

Dr.  Infante.    Well,  yes,  it  is  extremely  frustrating.  There 
are  so  many  occupational  health  hazards  that  we  have  not 
dealt  with  yet  today,  that  when  we  finally  choose  to  deal 
with  a  hazard,  there  is  tremendous  information  on  that 
hazard.     And  then  you  go  through  and  you  do  a  lengthy 
evaluation,  and  at  the  end  of  gathering  information, 
analysis,  re-analysis  and  further  re-analysis,  if  nothing 
comes  from  it,  or  if  less  than  what  you  had  hoped  for  comes 
from  it,  that  is  extremely  frustrating,  and  you  ask  yourself 
the  question  why  are  you  doing  this. 

Senator  Metzenbaum.     Ms.  Silk,  what  happens  to  you  as  a 
professional? 

Ms.  Silk.     I  think  I  would  agree  with  what  both  Dr.  Rodgers 
and  Dr.  Infante  said,  that  it  is  very  frustrating  and  we 
have  very  limited  resources  to  deal  with  many  hazards.  For 
example,  on  Hazard  Communication,  having  to  stand  seven 
years  to  complete  a  rulemaking  -  resources  are  being 
diverted  from  addressing  other  things. 

Senator  Metzenbaum.  Does  it  sort  of  destroy  your  will  to  do 
the  job  that  you  have  been  hired  to  do? 

Ms.  Silk.     I  have  always  said  you  have  to  have  strong 
masochistic  tendencies  to  stay  in  health  standards  as  long 
as  most  of  us  have,  because  it  is  very  frustrating.  You 
have  to  fight  constantly  just  to  get  out  the  things  that  you 
are  supposed  to  be  doing. 

Senator  Metzenbaum.     Dr.  Harwood. 

Dr.  Harwood.     It  is  very  frustrating,  Senator,  but  I  think 
the  thing  that  keeps  me  awake  at  night  is  the  idea  of  people 
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dying  unnecessarily  because  OSHA  is  delaying,  or  OMB  has 
taken  something  out,  or  something  like  that.     That  is  what  I 
find  most  difficult  to  deal  with. 

Senator  Metzenbaum.     Mr.  Martonik? 

Mr.  Martonik.     Well,  one  thing  that  keeps  you  going  as  well 
is  sometimes  the  comments  we  get  from  the  economists  at  OMB 
are  so  ridiculous  that  they  actually  become  funny.     It  is 
hard  dealing  with  those  issues  on  one  hand,  but  on  the  other 
hand,   just  recognizing  what  you  are  dealing  with  makes  it 
easier.     An  example  is  that  Dr.   Infante  and  Dr.  Rodger s  and 
I  met  with  two  economists  from  OMB  and  discussed  the  health 
hazards  of  formaldehyde  with  them,  and  they  adamantly  argued 
with  us  about  the  toxicity  of  formaldehyde.     Dr.   Infante  had 
to  give  them  an  epidemiology  lesson,  and  Dr.  Rogers  had  to 
give  them  a  toxicology  lesson,  and  I  had  to  describe  how  to 
do  risk  assessments  for  them. 

But  you  just  grind  away  at  it,  and  we  move  forward  to  some 
extent . 

But  perhaps  the  most  useful  information  which  emerged  from 
the  hearings  concerning  OMB's  role  was  elicited  through  a  request 
by  Senator  Simon  who  asked  the  witnesses  "if  each  of  you  were  to 
be  put  in  charge,  what  would  you  be  doing  to  protect  American 
workers  more  effectively?"    Across  the  board,  the  responses  which 
the  Committee  received  strongly  criticized  OMB. 

Dr.  Peter  Infante:     "It  is  my  opinion  that  OMB  could  carry 
out  its  function  under  the  Paperwork  Reduction  Act  without 
seriously  weakening  standards  and  delaying  the  promulgation 
of  standards  as  it  currently  does.     The  long  hours  of 
discussion  between  OMB  economists  and  Health  Standards 
Programs  (HSP)  staff  involving  the  interpretation  of 
epidemiologic  and  toxicologic  studies  and  quantitative 
cancer  risk  assessments,  etc.  borders  on  the  absurd  as  do 
OMB's  attempts  to  force  upon  the  Agency  evaluations  of 
toxicity  for  substances  we  list  in  our  Regulatory  Agenda.  I 
find  it  equally  counterproductive  to  have  OMB  hold  key 
elements  of  standards  hostage  by  threatening  not  to  approve 
the  paperwork  burden  until  OSHA  agrees  to  remove  provisions 
of  standards  that  the  staff  feels  necessary  to  protect 
workers  from  injury  and  disease." 

Dr.  Susan  Harwood:     "The  Office  of  Management  and  Budget  has 
been  a  constant  obstacle  to  OSHA's  standard  setting 
activities.     I  would  inform  the  Director  of  OMB  that  they 
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would  no  longer  dictate  or  delay  OSHA's  regulatory  activities. 
There  would  be  an  end  to  debates  on  scientific  matters  between 
OMB's  economists  and  OSHA's  scientists." 

Dr.  Imogene  Rogers:     "I  would. . .actively  seek  through  any 
means  necessary  to  minimize  extraneous  nonproductive 
influences  that  have  slowed  down  regulation  without 
contributing  meaningfully  to  the  production  of  a  better, 
more  efficient,  and  more  enforceable  standard.     My  primary 
example  of  a  group  that  is  not  doing  its  job  is  OMB." 

Ms.  Jennifer  Silk:     "[t]he  Department  must  be  prepared  to 
support  OSHA  and  its  actions  if  there  are  disagreements  with 
other  agencies,  particularly  the  Office  of  Management  and 
Budget... it  should  also  be  made  clear  in  either  the  OSH  Act 
or  the  Paperwork  Reduction  Act  that  activities  such  as 
providing  medical  surveillance  to  employees,  preparing 
training  programs,  etc.  should  not  be  considered  to  be 
information  collection  burdens." 

Dr.  Sheldon  Weiner:     "The  first  step  in  making  OSHA  more 
effective,  more  efficient  and  more  honest  is  to  confine  OMB 
authority  to  a  very  limited  area  relating  to  specific 
economic  issues  which  are  well-defined  and  to  re-establish 
the  focus  of  the  Paperwork  Reduction  Act  so  it  cannot  be 
used  to  attack  regulatory  provisions  which  have  nothing  to 
do  with  paperwork.     Restricting  OMB  in  this  manner  cannot  be 
done  by  OSHA,     It  can  only  be  done  by  the  White  House  or  by 
congressional  action.     Therefore,   in  this  regard,  the 
effectiveness  of  the  Agency  is  not  in  its  own  hands.     To  the 
extent  that  OMB  is  to  continue  to  have  impact  on  OSHA 
decisions,  all  OMB  actions  relative  to  a  particular  project 
should  be  subject  to  public  comment  as  are  the  OSHA 
recommendations.     It  therefore  should  be  required,  by 
congressional  mandate  if  necessary,  that  OMB  be  compelled  to 
identify  its  recommendations  as  OMB  recommendations  during 
the  rulemaking  process  to  distinguish  them  from  those  of 
OSHA.     Where  OMB  compels  OSHA  to  take  action  in  opposition 
to  the  OSHA  position,  that  fact  should  be  made  public.  OMB 
policy  should  not  be  a  determining  factor  subject  to  neither 
appeal  nor  public  scrutiny." 

I  think  the  testimony  and  statements  by  these  dedicated  and 
frustrated  OSHA  professionals  says  it  all  as  dramatically  and 
graphically  as  it  can  be  said. 

It  is  abundantly  clear  that  behind-the-scenes  manipulation, 
pressure  and  second  guessing  by  OMB  economists  has  had  a 
destructive  effect  on  OSHA's  efforts  to  protect  the  American 
worker  and  must  be  curtailed. 
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I  strongly  support  your  efforts  in  addressing  this  crucial 
matter. 


Sincerely 

Edward  M.  Kennedy  1 
Chairman 
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Statement  Prepared  for  the 

Legislation  and  National  Security  Subcommitt 
Committee  on  Government  Operations 
United  States  House  of  Representatives 

Honorable  John  Conyers,  Chairman 

July  27,  1989 


by 

Patricia  C.  Becker 
Detroit  Regional  Census  Advisory  Council 
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Two  years  ago  this  week,  the  nation's  data  users  learned  that 
the  Office  of  Management  and  Budget  was  proposing  serious  cuts  in 
the  content  of  the  1990  Census.     The  user  community  mobilized. 
Hundreds  of  letters  were  received  at  OMB  and  in  Congressional 
offices.     Two  Congressional  hearings  were  held. 

The  first  hearing,    in  August  of  1987,   had  a  positive  result. 
In  September,  all  the  proposed  cuts  to  the  population  questions 
were  restored.     The  housing  content  was  still  in  danger,  however, 
and  a  new  cut  was  proposed:   reduction  of  the  sample  size  by  some 
forty  percent. 

In  a  second  hearing,   held  in  February  of  1988,  witnesses 
reemphasized  the  need   for  the  housing  data  and  outlined  the  tech- 
nical requirements  for  a  sample  large  enough  to  provide  adequately 
for  data  user  needs  across  the  nation.     Most  of  the  points  had 
been  made  earlier,    in  the  discussions  of  the  previous  summer;  OMB 
had  ignored  them. 

Finally,    in  March  1988,   yielding  to  the  pressure  coming  from 
Congress  and  from  data  users  across  the  country,     OMB  agreed  to  a 
compromise  which  restored  almost  all  the  proposed  cuts.     Thus,  we 
came  almost  back  where  we  started  when  the  Bureau  of  the  Census 
sent  the  Dress  Rehearsal  questionnaire  to  OMB.     The  1990  Census 
was  no  longer  under  direct  threat.     Both     the  questionnaire  and 
the  sample  design  went  forward  as  submitted  by  the  Census  Bureau 
to  Congress.     While  some  problems  remain  for  users  of  rural 
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housing  data,    the  1990  Census  will  largely  be  able  to  fulfill  its 

miss  ion . 

Meanwhile,  what  was  the  productive  result  of  being  forced  to 
put  forth  this  nine-month  effort,  only  to  come  back  not  quite  to 
square  one?     What  can  be  done  to  avoid  a  similar  requirement  in 
the  future?     What  has  been  learned  from  this  experience? 

First,   it  should  now  be  clear  to  everyone  that  the  Decennial 
Census  is  very  special,  that  its  unique  status  as  the  premier  data 
collection  activity  of  the  nation  warrants  different  treatment 
than  that  afforded  other,  more  routine,   information  gathering 
activities.     Because  the  Decennial  Census  is  so  important,  the 
Bureau  of  the  Census  spends  several  years  in  a  well-designed 
intensive  effort  to  gather  input  from  all  interested  parties 
across  the  nation  and  balances  many  factors,   including  respondent 
burden,   in  coming  up  with  the  proposed  questionnaire  and  sample 
design.     No  other  data  collection  activity  benefits  from  so  much 
comment  from  so  many  different  places,  over  such  a  long  period  of 
time . 

The  Office  of  Management  and  Budget  is  intimately  involved 
in  this  process.     It  chairs  the  Federal  Agency  Council,  a  group 
established  specifically  to  determine  decennial  census  data  needs 
in  federal  agencies.     It  also  reviews  both  the  plans  (including 
questionnaires  and  sample  designs)  and  the  results  of  the  test 
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census  activities  throughout  the  planning  years  for  the  census, 
including  the  National  Content  test. 

The  problem  appears  to  be  that,   for  the  1990  census,  this 
review  was  conducted  on  a  piecemeal  basis.     Unlike  previous  census 
planning  periods,   this  time  OMB  never  took  the  opportunity  to 
view,  and  review,  the  project  as  a  whole.     The  Federal  Agency 
Council  did  not  serve,  as  in  the  past,  as  a  vehicle  for 
coordination  of  data  needs.     Instead,  each  form  for  each  census 
planning  activity  went  through  an  independent  clearance  procedure. 

In  fact,  the  list  of  subjects  included  in  the  dress  rehearsal 
questionnaire  was  cleared  by  OMB  in  April  1987,  at  the  time  it  was 
submitted  by  law  to  the  Congress.     OMB  testimony  at  a  May  1987 
hearing  supported  the  census  content  plans.     Thus,   it  was  a  great 
surprise  to  everyone  when,  two  months  later,  OMB  had  major 
problems  with  the  content  of  the  census.     Under  a  coordinated 
approach,  this  should  not  happen. 

There  were  also  problems  with  public  notification.     The  data 
user  community  became  aware  of  the  problem  because  Bureau  of  the 
Census  staff,  told  they  had  two  weeks  to  prove  their  case,  called 
major  census  data  users  around  the  country  to  alert  us.     While  the 
OMB  docket  is  public,   it  is  not  published  and,   in  fact,   it  is  very 
difficult  for  the  public  to  have  input  into  the  process  in  a 
timely  manner . 


778 


-4 

I  believe  the  concept  o£  a  "burden  budget"  embodied  in  the 
Paperwork  Reduction  Act  makes  some  sense  for  administrative  forms, 
particularly  those  sent  to  businesses.     It  makes  much  less  sense 
for  the  decennial  census.     Professional s  in  the  Bureau  and  outside 
are  well  aware  of  the  relationship  between  form  length  and  the 
effort  required  to  respond,  on  the  one  hand,  and  the  resulting 
quality  of  data  obtained,  on  the  other.     It   is  truly  not  necessary 
to  impose  limitations  under  statutory  authority  to  OMB. 

Instead,  OMB  should  be  concerned  about  the  need  for  data, 
obtainable  only  through  the  census,   throughout  government  and  in 
the  private  sector   in  all  parts  of  the  country.     The  agency  should 
be  concerned  with  good  standards  and  with  coordination  of  needs 
identified  in  the  various  sectors  requiring  information.     OMB  can 
and  should  play  a  strong  positive  role  in  this  process,  rather 
than  taking  the  negative  "burden  reduction"  approach. 

Finally,    it  should  be  clear  to  all  observers  that  the 
Decennial  Census  has  a  very  strong  user  community  which  can 
mobilize  on  short  notice  when  pressed  into  action.     The  reason 
lies   in  the  very,   very  broad  range  of  uses  to  which  the  data  are 
put.     In  public  and  private  sector  alike,  at  the  national,  state 
and  local  level,  across  the  breadth  of  programmatic  activities, 
the  Census  is  the  baseline.     It  tells  us  what  is,  where,  how 
"here"  compares  to  other  places  and  "our  group"  to  other  groups. 
It  is  the  denominator  for  each  user's  own  data.     It  is  the 
universal,   consistent,  descriptor. 


779 


-5- 

As  has  been  amply  demonstrated,   this  means  that  the  large 
number  of  census  users  will  respond  when  threatened  with  a  loss  of 
the  data  which  are  so  important  to  their  own  efforts.     There  is  a 
cost,  however.     The  energy  expended  on  this  effort  could  have  been 
devoted  to  other  activities  with  greater  productive  output  for  the 
Census  and  its  users.     Product  design  activities  were  complicated 
by  the  lack  of  certainty  in  the  questionnaire  content.  Detailed 
consideration  of  the  appropriate  use  of  sample  design  areas  in  a 
variable  sampling  plan  awaited  a  decision  on  the  sample  size. 
Serious  users  are  in  frequent  dialogue  with  the  Census  Bureau  on 
such  issues,  as  well  we  should  be;  the  Bureau  cannot  make  good 
decisions  in  a  vacuum  and  without  consultation  with  the  consumers 
of  their  products.     It  helps  when  we  know  what  we  are  planning 
for  . 

The  best  decisions,   I  am  convinced,  are  arrived  at  through  a 
d ialoque  between  the  Bureau  and  the  consumers  of   its  work.  Along 
the  way,  each  can  come  to  understand  the  other's  point  of  view  and 
learn  from  the  process.     These  discussions  are  carried  out  in  the 
spirit  of  constructive  criticism  and  cooperation.  Working 
together,  the  best  end  product  can  then  be  achieved.     OMB  should 
be  an  active  participant  in  this  process. 

Having  listened  to  all  points  of  view,   it  is  then  the  Census 
Bureau's  responsibility  to  make  its  best  professional  judgment. 
While  users  do  not  always  agree  with  these  decisions,  being 
involved  in  the  process  makes  it  easier  to  live  with  them  and  to 
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explain  them  to  others.  That's  what  we,  the  outside  users,  do 
So  should  the  Office  of  Management  and  Budget. 


/ 
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Testimony  oi 
Anhur  F.  Young 
Former  Chief,  Housing  Division 
US.  Bureau  of  the  Census 
591 1  John  Adams  Drive 
Camp  Springs,  Md.  20748 
To 

The  House  Committee  on 
Government  Operations 
August  3rd.  1989 
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In  Januan/  1 988, 1  retired  from  the  United  States  Census  Bureau  after 
more  than  35  years  of  service,  of  which  the  last  25  were  spent  as  Chief  of 
the  Housing  Division  During  this  career,  I  was  deeply  involved  in  planning 
the  !%0,  1970,  1980,  and  1990  Decennial  Population  and  Housing  Censuses, 
with  emphasis  on  the  content  of  the  Housing  Census,  The  Census  Bureau's 
efforts  lfi  planning  the  1 990  Census  content,  data  collection,  processing  and 
publication  were  the  most  thorough  and  professional  I  had  experienced.  To 
select  the  questions  to  he  asked  m  1990,  70  meetings  of  data  users  were 
held  -  at  least  one  in  ever/  state.  Meetings  were  held  with  state  and  local 
governments,  federal  agencies,  minority,  ethnic,  and  Native  American 
groups  as  wejj  as  organizations  concerned  with  topics  such  as  income, 
employment,  transportation,  health  and  housing  Well  over  100  census 
Bureau  technicians,  sociologists,  demographers,  economists  and  statisticians 
participated  in  this  task  for  over  three  years.  Legal  mandates  for  data  were 
researched  and  the  data  requirements  of  business,  industry,  and  academia 
were  studied  and  evaluated.  All  of  this  work  was  performed  under  a  cloud 
of  strong  fiscal  restraint  with  restricted  budgets  during  planning  years,  but 
more  importantly,  an  inflexible  guideline  that  1990  content  should  not 
exceed  )  W<  content.  Consequently,  every  request  for  new  or  expanded 
questions  had  to  he  measured  against  the  importance  of  the  old  questions, 
and  before  a  question  was  added,  a  question  had  to  be  dropped.  In  light  of 
the  ever  increasing  demands  for  data  throughout  our  society,  some  very 
difficult  decisions  had  to  made  to  hold  the  question  content  to  the  level  of 
the  previous  Census. 

The  1 990  Decennial  Census  Planning  Schedule  called  for  a  final  test 
census  or  dress  rehearsal  to  be  held  in  April  of  1987.  This  dress  rehearsal 
was  to  be  a  prototype  of  the  1 990  Census  -  the  questionnaires,  collection 
procedure^  and  processing  methodology  used  in  1987  would  carry  forward 
to  1^90  with  minimal  change.  The  Dress  rehearsal  questionnaires  were 
submitted  to  0MB  for  clearance.  The  dress  rehearsal  content  was  slightly 
iess  than  the  1 980  content  and  contained  no  surprises  for  it  was  similar  to 
earlier  test  censuses  Alter  some  delays.  Bureau  stall  was  summoned  to 
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OMb  for  their  clearance  decision.  At  that  meeting,  which  I  attended  the 
Bureau  was  given  an  ultimatum,  if  the  dress  rehearsal  was  to  proceed  on 
schedule  aonroximaiely  one-ihird  of  the  population  sample  questions  were 
to  he  dropped  almost  all  the  housing  questions  asked  at  every  household 
were  to  be  asked  only  at  sample  households,  over  one-hall  of  the  housing 
sample  questions  were  to  be  dropped  and  the  number  of  sample  households 
was  to  be  cut  in  half  These  radical  and  destructive  changes  had  been 
created  by  an  0MB  sub- section  of  a  handful  of  people,  all  with  very  little 
experience  on  dacennial  census  issues,  over  a  period  of  about  sis  weeks  It 
was  an  amateurish  but  effective  hatchet  job,  0MB  s  justification  was  that  the 
Paperwork  Reduction  Act  mandated  that  they  must  reduce  the  reporting 
burden  on  the  American  public  This  issue  had  not  been  raised  in  clearing 
earlier  test  census  questions  and  seemed  spurious  because  they  had  no 
estimates  of  how  much  burden  they  were  saving,  I  don  t  know  the  Census 
Bureau  s  most  recent  determination  of  the  time  it  takes  to  complete  the  short 
and  long  forms  but  my  estimate  would  be  about  20  minutes  tor  the  short 
torm  (asked  at  82%  of  the  households!  and  45  minutes  for  the  long  form 
'asked  at  18*  of  the  households)  This  burden  occurs  only  once  in  10  years, 
and  is  miniscule  when  compared  to  the  time  spent  on  income  tax  forms 
every  year  or  when  balanced  against  the  value  of  a  total  inventory  of  our 
nation  s  human  resources  and  housing  stock 

The  reaction  to  the  0MB  ultimatum  was  immediate  and  intense. 
Concerned  data  users  from  all  pans  of  the  nation  and  all  aspects  ot  its 
economy  Hooded  0MB  with  protests  Congress  held  hearings  and  eventually 
most  of  the  content  and  sample  size  was  restored  However  the  0MB  action 
on  the  dress  rehearsal  should  raise  serious  questions  Did  the  Paperwork 
deduction  Act  mandate  the  drastic  reductions  in  the  1990  Census  content  as 
OMB  contended ?  Should  the  Decennial  Census  be  exempt  from  the 
Paperwork  Reduction  Act?  In  my  opinion,  the  Decennial  Census  of 
Population  and  Housing  should  be  exempt  The  Census  Law  requires  two 
reviews  of  Decennial  Census  content  by  the  Congress  and  therefore, 
additional  review  by  OMB  should  not  be  necessary  I  believe  it  is  a 


784 


perversion  of  our  democratic  government  to  allow  imperious  ideologues  in 
0MB  to  direct  the  destruction  of  manv  years  of  work  done  by  hundreds  of 
Census  bureau  technicians 

The  i^ecennia!  Census  is  one  oC  the  foundation  stones  of  our  democracy 
m  determining  Congressional  representation.  It  is  a  virtual  treasure  of 
information  about  our  people,  their  numbers,  their  location,  their 
demographic  characteristics,  their  occupations,  health,  and  housing.  Ii 
provide?  historical  trends  and  give?  us  a  fine  grain  snapshot  even'  !  D  years 
of  who  w»  are  and  how  ve  re  doing,  what  is  changing  and  what  is  staying 
the  same,  our  strengths  and  weaknesses  If  the  0MB  sample  size  and  content 
cuts  had  been  sustained,  this  treasure  would  have  become  another  delicti 
and  we  would  have  gone  into  the  decade  of  the  90  s  with  a  bankrupt 
database  Our  ability  to  plan  rationally  and  efficiently  for  all  aspect?  of  our 
.5(/ciety  depends  on  having  timelv  and  accurate  data.  Without  data,  manv  of 
the  nation  9  social  and  economic  problems  become  invisible,  they  exist,  of 
course  but  thev  cannot  be  geographically  located  or  measured  Our  ability 
to  plan  programs  to  solve  these  problems  would  be  greatlv  hindered 

The  Decennial  Census  of  Population  and  Housing  is  a  national 
institution  that  is  too  important  to  allow  to  be  jeopardized  by  a  capricious  or 
politically  motivated  OMB,  and  every  effort  should  be  made  to  protect  its 
mtegntv  and  professionalism, 
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DEPUTY  WHIP 
COMMITTEE  ON 
APPROPRIATIONS 

ENANGO  STREET.  SUITE  312 


Congress  of  tfje  Winittb  Stated 

$ouae  of  Eepregentattbcs 

BHasfjington,  JSC  20515 


RhCEI.VED 
aU  :. »  .'"■> 

The  Honorable  Frank  Horton 

Ranking  Minority  Member  C     •  fRANK  Hsj^^fON 

Committee  on  Government  Operations  •  ~'v  "  •'  1  r- 

2157  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Frank: 

Thank  you  for  your  letter  of  July  26,  1989,  in  which  you 
presented  questions  regarding  issues  raised  in  the  OIRA 
Reauthorization  hearing  on  July  25,  1989.     Enclosed  are  the 
questions  with  my  responses. 

I  would  also  like  to  bring  to  your  attention  the  testimony 
prepared  by  Dr.  Leon  W.  Transeau,  Executive  Chairperson  of  the 
Association  for  Federal  Infornation  Resources  Management.     It  is 
unfortunate  that  the  full  schedule  of  the  hearings  does  not 
provide  time  for  Dr.  Transeau  to  personally  present  this 
testimony.     I  hope,  however,  that  the  Committee  will  include  his 
prepared  remarks  in  the  record  of  the  hearings.     Dr.  Transeau  has 
a  wealth  of  useful  ideas  for  strengthening  the  Paperwork 
Reduction  Act  and  his  proposals  merit  careful  consideration. 
Hopefully,  you  will  have  an  opportunity  to  meet  with  him  to 
discuss  these  proposals. 

With  highest  personal  regards. 
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QUESTIONS  FOR  REP.   TOM  DELAY 
OIRA  REAUTHORIZATION  HEARING  NO.  1 


1 .  Question 

You  stated  in  your  testimony  that  the  GAO  report  was  the 
first  in  a  series.     Could  you  describe  the  purpose  and  scope  of 
the  GAO  studies  that  are  anticipated  to  follow? 

Answer 

a.  There  is  a  wealth  of  evidence  that  the  official  estimates 
of  federal  paperwork  burdens  imposed  upon  the  public  are 
understated.     In  order  to  gain  a  clearer  understanding  of  the 
accuracy  of  the  official  estimates,  I  propose  a  study  of  the 
burden  estimates  to  include:     (1)  a  direct  GAO  sampling  survey  of 
the  respondent  population  for  selected  information  collections, 
and  (2)  a  survey  of  public  interest  groups  that  have 
independently  estimated  paperwork  burdens. 

b.  Businesses  continually  complain  that  they  are  required  to 
submit  the  same  or  similar  information  to  several  federal 
agencies  which,  if  working  together,  could  significantly  reduce 
the  paperwork  burden  imposed  upon  those  businesses  and  also 
minimize  the  government's  collection  efforts.     I  propose  a  study 
of  selected  program  areas  of  a  similar  character,  but  under  the 
direction  of  different  agencies,  such  as  coal  production  and 
petroleum  imports,  to  determine  duplication  in  information 
collection  activities. 

c.  The  establishment  of  a  Federal  Information  Locator  System 
(FILS)  is  prescribed  in  Section  3511  of  the  Paperwork  Reduction 
Act.     This  system  was  intended  to:     (1)  provide  a  central 
repository  of  information  to  assist  agency  officials  in  avoiding 
duplicate  information  collections,  and  (2)  serve  as  a  source  of 
information  for  the  general  public.     There  is  widespread 
criticism  that  FILS  has  failed  to  meet  these  objectives.  I 
propose  a  study  of  FILS  to  determine  whether  the  system  is 
working  properly  and,  if  not,  what  corrective  actions  are  needed. 

2 .  Question 


How  would  you  deal  with  the  issue  of  determining  the  validity 
and  accuracy  of  agency  estimates  of  paperwork  burdens? 
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Answer 

The  GAO  study  proposed  in  answer  l.a.,  above,  should  provide 
some  insight  as  to  the  validity  of  existing  estimates.  To 
assist  in  providing  a  long-term  solution  to  this  problem,  I 
propose  that  Section  3505  of  the  Paperwork  Reduction  Act  be 
amended  by  inserting  after  paragraph  (6 ) (C)  the  following  new 
paragraph: 

"(D)     develop  standard  procedures  for  estimating  the 
burden  imposed  upon  the  public  by  collections  of  information — 

"(i)     as  determined  appropriate  by  the  Office  of 
Management  and  Budget,  these  procedures  shall  include  the  active 
solicitation  of  input  from  a  representative  cross-section  of 
affected  respondent  population; 

"(ii)     the  burden  estimate  obtained  from  the 
affected  respondents  shall  be  used  as  the  official  estimate 
unless  the  requesting  agency  can  justify  to  the  Office  of 
Management  and  Budget  a  more  appropriate  estimate." 
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Governor  of  Virginia 
Chairman 

Terr>'  E.  Branstad 
Governor  of  Iowa 
Vice  Chairman 


Hall  of  the  States 
444  North  Capitol  Street 
Washington.  D  C  20001-1572 
Telephone  (202)  624-5300 


July  18,  1989 


The  Honorable  John  Conyers 
Chairman 

House  Government  Operations  Committee 
2157  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

1  would  like  to  request  permission  for  the  views  of  the  National 
Governors'  Association  on  the  Paperwork  Reduction  Act  to  be  included  in 
the  hearing  record. 

This  Act  has  been  very  beneficial  in  reducing  paperwork  and  improving 
program  delivery,  especially  for  the  safety-net  programs.  NGA  strongly 
supports  its  reauthorization. 

Thank  you  for  your  consideration  of  this  request. 


cc:  Rep.  Frank  Horton 
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U.S.  HOUSE  OF  REPRESENTATIVES 
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N6A  was  an  early  and  strong  supporter  of  the  Paperwork  Reduction  Act  in 
1980.  This  proposal  was  strongly  supported  by  President  Carter  and  passed  the 
House  by  a  vote  of  328-13.  Many  of  the  provisions  were  recommendations  of  the 
Federal  Paperwork  Commission  under  the  leadership  of  Representative  Frank 
Horton. 

The  Act  should  be  reauthorized  for  three  reasons: 

1.  NGA  strongly  supported  the  original  Paperwork  Reduction  Act  as  an 
essential  tool  to  improve  federal-state-local  relations. 

2.  The  Paperwork  Reduction  Act  works.  It  is  very  useful  to  state 
government  in  highlighting  inconsistent  and  overlapping  federal 
agency  regulations,  including  0MB  regulations. 

3.  NGA  strongly  supports  reauthorization  of  the  Paperwork  Reduction 
Act.  We  would  like  you  to  add  an  explicit  directive  to  0MB  and  the 
federal  agencies  that  a  high  priority  of  Congress  is  to  let  state 
governments  carry  out  federal  programs  by  using  their  own  practices 
where  these  are  equal  to  or  exceed  federal  standards.  This  would 
result  in  a  significant  reduction  in  costly  federal  regulations  that 
duplicate  more  effective  local  decisions. 

1.  NGA  strongly  supported  the  original  Paperwork  Reduction  Act.  NGA 
supported  the  Paperwork  Reduction  Act  as  one  more  way  to  rationalize  the  vast 
network  of  federal-state-local  relationships.  Other  efforts  included  creation 
of  the  Advisory  Commission  on  Intergovernmental  Relations,  the 
Intergovernmental  Cooperation  Act,  and  the  Intergovernmental  Personnel  Act, 
all  led  by  Senator  Edmund  Muskie  of  Maine  and  Representative  L.H.  Fountain  of 
North  Carolina. 
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Efforts  to  create  block  grants  are,  in  essence,  steps  toward  federal 
paperwork  reduction.  This  was  a  primary  result  of  the  Model  Cities  Act,  the 
Land  and  Hater  Conservation  Fund,  General  Revenue  Sharing,  and  the  Small 
Cities  Block  Grant.  In  fact,  General  Revenue  Sharing  had  a  federal 
administrative  cost  rate  of  one-half  of  1  percent  —  the  best  record  of  any 
program  to  date. 

One  rough  measure  of  the  need  for  paperwork  reduction  is  a  look  at  the 
Federal  Register.  Some  interest  groups  think  there  should  be  more  regulation 
for  their  priority  issues  and  less  for  others,  but  in  total,  the  potential 
expansion  of  regulations  and  paperwork  is  limitless.  NGA  feels  that  EPA 
should  spend  less  time  micromanaging  state  and  local  decisions  by  constantly 
revising  and  second  guessing  us  through  the  permit  process.  We  think  EPA 
should  spend  more  time  publishing  minimum  national  standards  for  air  toxics. 
Since  1977,  EPA  has  only  developed  seven  standards  from  a  list  of  180.  EPA 
should  do  the  federal  job  and  leave  the  state  and  local  job  to  us.  NGA 
believes  that  a  constant  effort  is  necessary  to  prevent  the  seemingly  endless 
expansion  of  regulation.  What  is  essential  can  be  summarized  and  simplified. 
Host  important,  federal  agencies  should  rely  on  state  laws  and  procedures  to 
carry  out  federal  programs,  rather  than  devising  costly  new  regulations  just 
to  meet  their  own  administrative  needs. 

Pages  in  the  Federal  Register 


Presidential 

Rules 

Proposed 
Rules 

Notices 

Blank 
Pages 

Total 

1979 

729 

19,366 

18,091 

33,005 

6,307 

77,498 

1980 

604 

21,092 

16,276 

35,286 

13,754 

87,012 

1981 

306 

15,300 

10,433 

31,697 

5,818 

63,554 

1982 

320 

15,222 

12,130 

25,432 

5,390 

58,494 

1988 

768 

16,042 

13,883 

19,672 

2,760 

53,376 
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2.  The  Paperwork  Reduction  Ac*  wprfc9»  The  Small  Cities  Block  Grant  is 
an  excellent  example  of  how  OMB 's  Office  of  Information  and  Regulatory  Affairs 
used  the  Paperwork  Reduction  Act  to  make  this  one  of  the  smoothest  operating 
state-local  programs  on  the  books.  One  reason  is  that  OMB,  in  support  of 
NGA's  claims  of  excessive  paperwork,  objected  to  HUD's  proposed  forty  pages  of 
regulations.  The  result  was  less  than  ten  pages  of  regulations.  We  now  use 
state  laws  and  procedures,  not  HUD's,  to  run  the  program.  Local  governments 
and  citizens  do  not  need  two  sets  of  regulations  —  one  federal  and  one 
state.  They  only  need  the  one  they  are  used  to  —  the  state's!  Local 
officials  like  this  state-run  program. 

OMB    greatly    assisted  all    parties    in    implementation    of    the  uniform 

Relocation  Assistance  Act  last  year.  Thirteen  separate  regulations  were 
combined    into    a    uniform    set    of    regulations    with    the    Department  of 

Transportation   assigned   a  lead   agency   role.     States   can  be   certified  to 

entirely    carry    out    the  act    with    little    or    no    federal    paperwork  and 

interference.  This  act  is  now  working  better  than  anytime  in  its 
fourteen-year  history. 

The  Paperwork  Reduction  Act  was  a  great  help  in  NGA's  efforts  to  simplify 
and  standardize  scores  of  federal  regulations.  In  1988,  Governors  from  forty 
states  submitted  nearly  400  proposals  for  regulatory  reform  and  paperwork 
reduction.  Of  these,  103  were  submitted  to  President  Reagan  for  action. 
NGA's  efforts  for  paperwork  reduction  had  six  goals: 

1.  Make  federal  programs  more  humane. 

2.  Eliminate  duplicative  and  conflicting  regulations  for  the  same  client 
or  issue. 

3.  Rely  on  state  laws  and  procedures  to  manage  federal  programs. 
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4.  Speed-up  the  federal  response  to  program  management. 

5.  Bring  the  federal  programs  up  to  speed  with  the  states  or  the  need. 

6.  Stop  unnecessary  mlcromanagement  of  state  and  local  affairs. 

A  closer  look  at  a  few  of  these  problems  clearly  documents  the  need  for 
the  Paperwork  Reduction  Act. 

Make  federal  programs  more  humane.  For  example,  the  Department  of  Health 
and  Human  Services  and  the  Department  of  Agriculture  have  separate  regulations 
to  determine  the  value  of  a  vehicle  for  a  welfare  client.  Five  different 
vehicle  rules  were  proposed  for  standardization,  simplification,  and  realistic 
conditions.  The  same  approach  applies  to  separate  agency  regulations  for 
funeral  expenses.  Confusion  by  client  or  case  workers  over  these  issues  are 
absolutely  unnecessary,  especially  at  a  time  of  bereavement. 

Occasionally,  a  welfare  client  receives  an  unexpected  lump  sum  payment  of 
cash,  but  regulations  prevent  the  use  of  these  funds  for  job  training  and 
education,  medical  and  legal  bills,  essential  household  needs,  and 
furnishings.  The  regulations  mandate  benefit  reductions  and  remove  any  humane 
use  of  unexpected  funds. 

Foster  care  regulations  prohibited  the  use  of  federal  funds  by 
sixteen-year-old  foster  children  to  prepare  them  for  independent  living 
skills.  We  found  this  was  a  congressional  mandate,  so  last  year  Congress 
fixed  the  problem.  This  is  an  important  point.  When  agencies  and  OMB  exceed 
their  authority,  we  can  come  to  Congress  for  correction.  This  is  not  possible 
on  over  100  regulatory  issues  a  year.  Therefore,  we  need  OMB  to  help  resolve 
agency  conflicts  and  duplications  that  result  in  confusion  to  those  in  need 
and  a  diversion  of  scarce  state  resources  to  cope  with  a  federally  created 
bureaucracy. 
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Eliminate  duplicative  and  conflicting  regulations  for  the  same  client  or 
issue.  There  are  more  than  seventeen  different  AFDC  and  Food  Stamp 
regulations  dealing  with  the  same  client  and  same  issue.  These  include 
procedural  conflicts  that  greatly  distract  case  workers  from  meaningful 
assistance  and  lead  to  endless  paperwork  and  administrative  duties  to  avoid 
errors.  More  than  forty-six  states  have  been  found  to  have  unacceptable  error 
rates  —  many  of  which  come  from  regulatory  confusion.  The  Governors  believe 
a  law  is  faulty  when  nearly  every  state  fails  to  comply.  We  are  trying  to  fix 
this  problem  this  week  in  the  House  Ways  and  Means  Committee  as  a  part  of  the 
reconciliation  bill. 

Employment,  training,  and  education  assistance  provide  vital,  positive 
help  to  welfare  clients,  but  the  rules  and  regulations  for  each  agency  for  the 
same  client  are  different.  Authority  for  state  flexibility  is  now  critical  to 
make  these  programs  efficient  and  productive  for  the  clients,  and  some  will 
require  legislative  action.  The  new  welfare  reform  bill  responds  to  this  need 
by  giving  states  flexibility  in  this  area.  NGA  will  use  the  Paperwork 
Reduction  Act  to  ensure  that  OMB  and  agency  regulations  support  the  will  of 
Congress  as  regulations  are  drafted. 

This  means  that  the  Paperwork  Reduction  Act  is  not  tilted  in  OMB's  favor. 
If  OMB  or  the  agencies  re-regulate  welfare  reform  with  detailed  program 
requirements,  it  will  kill  this  vital  new  effort  to  meet  the  needs  of  the 
poor.  NGA  will  go  directly  to  the  President  to  make  our  case  if  needed,  and 
ultimately  back  to  Congress,  if  necessary,  to  ensure  this  program  is  allowed 
to  work  as  Congress  expected.  OMB  is  not  immune  from  the  public's  knowlege  of 
their  actions. 
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Recently  OMB  issued  •  proposed  change  in  management  Circular  A-87  dealing 
with  coat  allocation  procedures.  We  proved  that  it  would  result  in  a  massive 
increase  in  paperwork  required  by  OMB.  Nearly  all  state  and  local 
organizations  joined  us  in  opposition  of  these  proposed  changes  by  OMB. 

3.  MSA  atronalv  supports  reauthorization  of  the  Paperwork  Reduction 
Act.  RGA  strongly  supports  reauthorization  of  the  act  because  we  believe  it 
works.    The  act  is  now  being  used  to  ensure  that  new  or  old  regulations  must: 

o       be  necessary  for  the  performance  of  law; 
o      have  practical  utility; 
o       not  duplicate  existing  information;  and 
o      not  impose  an  undue  burden  on  the  public. 

RGA  asks  the  committee  to  support  a  fifth  criteria:  utilize  state  laws 
and  procedures  to  carry  out  the  law.  When  Congress  sets  a  ceiling  on  state 
administrative  costs,  as  in  the  Job  Training  Partnership  Act  program,  we  do 
not  think  any  administrative  regulations  are  necessary.  This  principle  can  be 
applied  to  most  federal  grants.  We  know  of  no  state  that  receives  sufficient 
administrative  funds  to  cover  their  costs  when  limits  are  fixed  by  lav. 
States  always  exceed  the  limit  with  direct  expenditures  —  so  why  waste 
federal  and/or  state  funds  on  paperwork  requirements  that  have  no  benefit? 

Most  agree  that  "the  good-time  Charlies"  of  state  government  are  gone. 
State  governments  today  have  financial,  administrative,  and  management 
practices  as  sophisticated  as  most  of  the  governments  in  the  world.  In  most 
cases,  state  government  is  the  biggest  business  in  the  state.  In  1987,  state 
government  revenues  from  their  own  sources  exceeded  $420  billion  —  not 
including  any  federal  assistance.     In  1987,    states   gave   their   cities  and 
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counties  $58  billion  in  state  aid,  while  the  federal  government  gave  cities 
and  counties  just  $12  billion.  The  states  also  have  sophisticated  management 
and  financial  practices  to  account  for  these  billions  of  taxpayers'  dollars. 
Governors  believe  that  the  federal  government  should  rely  on  these  same  state 
procedures  for  the  management  of  federal  grant  funds,  rather  than  creating 
separate,  duplicative,  unnecessary,  and  costly  federal  requirements  for 
federal  funds.  Why  should  states  have  to  hire  private  contractors  to  comply 
with  federal  management  circulars,  while  they  handle  billions  of  their  own 
funds  for  the  same  purpose,  and,  in  many  cases,  audit  the  funds  of  local 
governments?  Equivalent  state  procedures  can  and  should  be  certified  for 
federal  grant  management  and  cost  allocation  procedures.  This  would  save 
millions  in  staff  time  and  allow  the  intergovernmental  system  to  work  better 
in  serving  the  people. 

The  economies  of  state  governments  are  bigger  than  those  of  many  foreign 
nations,  and  state  standards  for  public  safety  and  health  are  some  of  the  best 
in  the  world.  Of  the  top  twenty-five  economies  in  the  world,  ten  are  American 
states;  of  the  top  fifty  economies,  twenty-three  are  American  states. 
Vermont,  the  smallest  state  economy,  is  larger  than  112  member  countries  of 
the  United  Nations.  Despite  the  size  and  sophistication  of  state  governments, 
congressional  committees  and  counterpart  executive  agencies  still  write 
overlapping  laws  and  regulations  for  the  states  covering  everything  from  two 
separate  laws  and  regulations  dealing  with  funeral  expenses  and  three  dealing 
with  the  market  value  of  a  car  owned  by  a  mother  on  public  assistance. 
Governors  believe  Congress  should  give  states  flexibility  to  manage  many  of 
these  issues.  When  you  do,  we  need  laws  like  the  Paperwork  Reduction  Act  to 
make  the  regulations  match  the  law. 

The  National  Governors'  Association  supports  reauthorization  of  the 
Paperwork  Reduction  Act. 
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Oral  Testimony  of 
Mark  E.  Richardson,   Executive  Director 
Business  Council  on  the  Reduction  of  Paperwork  (BCORP) 

before  the 

Subcommittee  on  Legislation  and  National  Security 
Committee  on  Government  Operations 
U.S.  House  of  Representatives 

July  25,  1989 

I  have  reviewed  the  Discussion  Draft  provided  me  by  the 
majority  staff  last  Thursday.     While  we  at  BCORP  have  not  had 
time  to  develop  an  exhaustive  analysis  of  this  58-page  proposal, 
I  have  examined  the  bill  enough  to  share  a  few  initial 
observations . 

Taken  as  a  whole,  the  Discussion  Draft  proposes  to  overturn, 
repudiate,   and  effectively  repeal  the  Paperwork  Reduction  Act. 

We  respectfully  request  the  Chairman  to  reconsider  going 
forward  with  this  proposal.     As  Congressman  Horton  can  attest, 
the  history  of  the  Paperwork  Reduction  Act  has  been  a  bipartisan 
effort,   from  the  passage  of  the  1942  Federal  Reports  Act,   to  his 
Chairmanship  of  the  Paperwork  Commission,   to  President  Carter's 
signing  of  the  1980  Paperwork  Reduction  Act,   to  the  amendments 
made  to  that  Act  in  1986.     Throughout  this  time,   Congress  has 
made  a  consistent  set  of  policy  choices  in  the  direction  of 
maximizing  the  usefulness  of  information  collections  sponsored  by 
the  government  and  minimizing  the  burden  of  needed  information 
requests  upon  the  American  public.      If  this  Discussion  Draft  were 
to  become  law,   there  are  a  number  of  provisions  which  would 
clearly  reverse  this  trend. 

Permit  me  to  cite  4  examples  of  provisions  in  the  Discussion 
Draft  which  overturn  the  effect  of   language  in  the  present  Act. 

1.     On  page  6,    lines   2  through   7,    the  proposed  language 
amends  the  definition  of  "collection  of  information"   to  exclude 
"any  compilation,  maintenance,   or  disclosure  of  information  to 
any  person . " 
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Oral  Testimony  of  Mark  E.  Richardson 
Executive  Director  of  BCORP 
July  25,  1989 

This   language  strikes  at  the  heart  of  what  is  at  stake  in 
the  case  presently  before  the  Supreme  Court,    "Elizabeth  Dole, 
Secretary  of  Labor,   et  al.,   Petitioners,   v.   United  Steelworkers 
of  America,   et  al.,  Respondents." 

Mr.   Nader's  organization,    "Public  Citizen",   and  United 
Steelworkers  argue  that  the  PRA  was  never  intended  to  cover 
disclosure  requirements.     BCORP  finds  that  position  totally  at 
odds  with  PRA's   legislative  history.     In  its  amicus  curiae  brief, 
which  I  would  like  to  submit  for  the  record,   BCORP  joins  the 
Justice  Department  in  presenting  the  view  that  disclosure 
requirements  are — and  were  intended  to  be — covered.  Former 
Senator  Lawton  Chiles,   who  co-authored  the  Act  and  the  1986 
Amendments  with  Congressmen  Brooks  and  Horton,   also  submitted  an 
amicus  curiae  brief  on  this  point,   asserting  that  the  issue  of 
disclosure  requirements  was  explicitly  considered  by  this 
Committee  and  the  Senate  Committee  to  be  covered  by  the  Act.  I 
would   like  to  submit  for  the  record  a  copy  of  Senator  Chiles' 
brief  as  wel 1 . 

Of  course,   Congress  can  change  its  mind.     But  BCORP  believes 
that  it  would  be  a  major  mistake  to  exempt  what  is  a  significant 
portion  of  the  federally  sponsored  information  collections  from 
the  public  participation  and  protection  provisions  of  the  Act. 

In  addition,   as  we  read  this  amendment,   it  does  not  just 
exempt  disclosure  and  labeling  requirements.     It  also  exempts  any 
"maintenance"  of   information.     That  is  another  way  of  saying  that 
all   recordkeeping  requirements  have  been  removed  from  PRA's 
protective  umbrella. 

2.     On  page  32,   proposed  Section  108  rewrites  Section  3508 
of  the  PRA.     The  present  Section  3508   language  is   lifted  largely 
from  Section  3506  of  the  1942  Federal  Reports  Act  and  has  been 
the  basic  authority  and  standard  of  review  granted  the  Director 
of  the  Office  of  Management  and  Budget  for  46  years.  The 
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Oral  Testimony  of  Mark  E.  Richardson 
Executive  Director  of  BCORP 
July  25,  1989 

Discussion  Draft  rewrite  renders  the  standard  of  review 
meaningless.     It  limits  the  determination  of  need  by  declaring 
that  only  redundancy  shall  be  considered,  and  that  underlying 
policy  decisions  that  may  have  led  to  a  request  for  information 
may  not  be  considered. 

Demonstrating  that  their  paperwork  proposals  are  not 
"redundant"   is  only  a  small  part  of  what  agencies  are  supposed  to 
consider  under  the  present  law.     Couple  this  with  the  fact  that 
agencies  will  nearly  always  assert  that  their  information 
proposals  involve  underlying  policy  decisions — and  what  you  have 
is  a  standard  of  review  that  means  nothing. 

Again,   this  amendment  also  strikes  at  the  heart  of  the  case 
before  the  Supreme  Court.     BCORP,   Lawton  Chiles,   and  the  Justice 
Department  all  address  in  their  briefs  to  the  Supreme  Court  the 
relationship  of  the  OMB  Director's  responsibility  under  the  Act 
to  substantive  policy  making  by  the  agencies.     I  repeat,  Congress 
can  of  course  always  change  its  mind,   but  we  submit  that  this 
Discussion  Draft  amendment  eviscerates  the  Act. 

3.     On  page  6,    lines  20  through  25,   the  definition  of 
"practical  utility"   is  expanded. 

As  amended,    information  could  be  said  to  have  "practical 
utility"   if  it  could  be  argued  that  it  meets  a  "present  or 
reasonably  foreseeable  public  need  that  may  be  served  by  the 
collection,   creation,   use,   dissemination,   or  archiving  of 
information  by  an  agency."     This  change  assures  that  there  would 
be  very  little  information  an  agency  could  propose  collecting 
that  would  not  be  "justified"   in  practical  utility  terms. 

The  standard  of  practical  utility  has  been  around  since  the 
very  first  regulation  implementing  the  1942  Federal   Reports  Act. 
The  1986  Act  codified  the  term.     The  broadening  proposed  in  the 
Discussion  Draft  would  render  the  use  of  the  term  meaningless. 
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Oral   Testimony  of  Mark  E.  Richardson 
Executive  Director  of  BCORP 
July  25,  1989 

If  the  PRA's  concept  is  to  have  agencies  discipline 
themselves  to  ask  the  public  only  for  information  which  has 
practical  utility,   then  I  must  ask  what  discipline  this  broadened 
definition  provides. 

A.     Page  6,    lines  8  through  19,   amends  the  definition  of 
"information  collection  request."     Information  requirements 
specifically  contained  in,   or  in  any  way  derived  from,  regulation 
are  separated  from  other  kinds  of  paperwork  which  are  collected 
by  information  collection  requests. 

This  change  is  reinforced  by  conforming  amendments 
throughout  the  Act,   and  amounts  to  restructuring  the  scheme  of 
the  statute.     Couple  this  change,   for  example,   with  the  proposed 
amendment  to  the  public  protection  section  found  on  page  39, 
lines  13  through  17,   and  you  have — among  other  things — created  a 
huge  loophole  in  the  scope  of  paperwork  requirements  covered  by 
the  public  protection  section.     The  public  protection  amendment 
declares  that  an  agency  merely  has  to  display  a  statement  that 
says   "Comply  with  this  requirement  even  though  there  is  no 
control  number." 

This  change  seriously  undermines  a  fundamental  premise  of 
the  PRA  that  all   persons  are  entitled  to  be  assured  that  the 
government  has  checked  the  need  for  information  before  it  asks 
them  to  maintain  or  provide  it.      In  1980  and  1986,  Congress 
decided  in  the   law  what  was  to  be  covered  by  the  public 
protection  section.     This  amendment  leaves  that  decision  to  the 
discretion  of  the  agencies. 

Mr.   Chairman,   among  other  things,   the  management  framework 
devised  by  the  PRA  was   intended  to  create  an  incentive  structure 
to  encourage  federal   agencies   to   implement  the  concept  of 
information  resources  management. 
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Oral  Testimony  of  Mark  E.  Richardson 
Executive  Director  of  BCORP 
July  25,  1989 

The  idea  that  Mr.   Horton,   Mr.   Brooks,   Senator  Chiles, 
President  Carter  and  others  had  was  to  make  government  work 
better  by  minimizing  the  government  cost  and  public  burden  of 
needed  information  requests  of  the  American  public. 

There  is  much  more  to  this  comprehensive  Discussion  Draft 
than  the  four  amendments  I   just  mentioned.     But  each  of  these 
four  illustrates  that  the  Discussion  Draft  removes  the  incentive 
that  agencies  have  under  the  PRA  to  implement  the  principles  of 
information  management. 

BCORP  applauds  the  draft's  initiative  to  tackle  what 
Congress  should  be  saying  about  a  dissemination  policy. 
Principles  of  information  dissemination  raise  new  and  unsettled 
issues.     We  agree  that  Congress  needs  to  focus  upon  them.  We 
believe  the  Paperwork  Reduction  Act  is  a  good  place  to  do  it. 
BCORP  very  much  wants  to  work  with  this  Committee  in  building 
upon  and  improving  the  Paperwork  Reduction  Act  and  the  role  of 
OIRA.     But  we  hope,   and  respectfully  request,   that  Chairman 
Conyers  select  a  different  point  of  departure  than  the  Discussion 
Draft  presented  to  us  last  Thursday. 

I  thank  the  Chairman  and  the  members  of  this  Committee. 
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INTEREST  OF  THE  AMICUS  CURIAE 


As  a  member  of  the  United  States  Senate, 
Amicus  Lawton  Chiles  was  the  Senate  sponsor  and 
an  author  of  the  Paperwork  Reduction  Act  of  1980 
(PRA),  as  well  as  the  Senate  sponsor  of  amendments 
to  the  Act  contained  in  the  Paperwork  Reduction 
Reauthorization  Act  of  1986. 

As  a  principal  architect  of  the  PRA,  I  have  a 
particular  interest  in  the  proper  interpretation  of 
that  law  by  the  courts.  In  that  regard,  I  submit 
that  the  Third  Circuit  fundamentally  misread  the 
Act,  and  misconstrued  its  statutory  scheme  when  it 
held  that 

any  rulemaking  activity  by  any  other  federal 
agency  falls  outside  the  authority  of  0MB  under 
the  Paperwork  Reduction  Act  of  1980  if  it  either, 
(1)  does  not  require  the  "collection  of 
information,"  or  (2)  embodies  substantive  policy 
decision  making  entrusted  to  the  other  agency. 
We  hold  that  the  three  provisions  in  the  hazard 
communication  standard  which  OMB  disapproved 
are  insulated  from  OMB  authority  on  both 
grounds. 

United  Steelworkers  of  America  v.  Pendergrass,  855 
F.2d  108,  112  (3d  Cir.  1988). 

I  respectfully  disagree  with  this  holding  of  the 
lower  court.  Unless  overturned  by  this  Court, 
important  means  established  by  Congress  to 
achieve  the  fundamental  public  purposes  of  the 
Paperwork  Reduction  Act  will  be  eviscerated  and 
rendered  meaningless. 

Amicus  will  principally  focus  on  the  legislative 
history  of  the  PRA  because  of  his  unique 
perspective  as  sponsor  of  the  law  which  is  being 
interpreted.  As  this  Court  said  in  Schwegmann 
Bros.  v.  Calvert  Distillers  Corp.,  341  U.S.  384,  394 


805 


3 

(1951) i  "It  is  the  sponsors  that  we  look  to  when  the 
meaning  of  the  statutory  words  is  in  doubt." 

SUMMARY  OF  ARGUMENT 

1.  The  Third  Circuit  opinion  ignores  the 
language  of  the  statute  and  applicable  legislative 
history.  The  Senate  and  the  House  of 
Representatives  explicitly  considered  whether 
collection  and  maintenance  of  information  for 
disclosure  by  one  private  party  to  another  (or  to 
the  public  as  a  whole)  required  by  regulation 
should  be  subject  to  the  Act,  and  decided  that  it 
should. 

2.  In  focusing  on  44  U.S.C.  3504(a)  and 
3518(e),  the  Third  Circuit  ignored  the  design  of  the 
statute  as  a  whole.  The  Third  Circuit's  alternative 
holding  that  "any  rulemaking  activity"  by  an 
agency  falls  outside  the  final  review  authority  of 
the  Director  of  OMB  if  it  "embodies  substantive 
policy  decision  making  entrusted  to  the  other 
agency"  renders  the  Act  meaningless.  Federal 
agencies  assert,  and  will  continue  to  assert,  that 
every  rulemaking  activity  embodies  substantive 
policy  decisions  entrusted  to  them.  If  the 
converse  were  so,  they  would  have  no  basis  to 
issue  a  rule.  Congress  did  not  intend  that 
rulemaking  activities  involving  information 
collection  requests  be  insulated  from  either  the 
Director  of  OMB's  review  required  by  Sections  3507 
and  3508,  the  public  notice  and  participation 
requirements  of  Section  3507,  or  the  public 
protection  provision  afforded  by  Section  3512  of 
the  Act. 
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ARGUMENT 

I.  THE  LOWER  COURT  MISREAD  THE  PLAIN  MEANING 
OF  THE  STATUTE  AND  THE  APPLICABLE 
LEGISLATIVE  HISTORY. 

This  Court  has  repeatedly  affirmed  the  "familiar 
canon  of  statutory  construction  that  the  starting 
point  for  interpreting  a  statute  is  the  language  of 
the  statute  itself."  Consumer  Product  Safety 
Commission  v.  GTE  Sylvania  Inc.,  447  U.S.  102,  108 
(1980).  Stated  another  way,  courts  are  required  to 
assume  "that  the  legislative  purpose  is  expressed 
by  the  ordinary  meaning  of  the  words  used."  H.J. 

Inc.    v.    Northwestern    Bell    Telephone  Co.,   

U.S.L.W.         (June  26,  1989)  slip  op.  at  7  (quoting 

Richards  v.  United  States,  369  U.S.  1,  9  (1962)). 

Applying  these  basic  principles  of  statutory 
construction  to  the  statute  and  facts  in  the  case  at 
bar  leads  to  the  inescapable  conclusion  that  the 
PRA's  coverage  extends  to  recordkeeping  for  the 
benefit  of  third  parties  and  to  the  agency's 
substantive  policy  decisions  reflected  in 
regulations  requiring  recordkeeping. 

It  is  clear  that  the  Paperwork  Reduction  Act 
covers  "recordkeeping."  44  U.S.C.  3502(4),  (11). 
We  in  Congress  specifically  defined  the  term 
"recordkeeping"  to  mean  a  "requirement  imposed 
by  an  agency  on  persons  to  maintain  specified 
records."  44  U.S.C.  3502(17).  On  its  face,  then, 
this  definition  contemplates  a  federally  sponsored 
requirement  which  entails  maintaining  information 
for  public,  third  party,  or  other  disclosure 
purposes. 

The  notion  that  PRA  covers  only  information 
which  must  eventually  go  to  the  government  is  a 
crabbed  reading  of  the  statute.  To  the  contrary, 
the  legislative  history  demonstrates  just  the 
opposite.  This  "definition  [of  "recordkeeping"] 
includes  information  maintained  by  persons  which 
may   be    but  is  not   necessarily  provided   to  a 
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Federal  agency."  S.  Rep.  No.  96-930,  96th  Cong., 
2d  Sess.  40  (1980). 

Had  the  Third  Circuit  properly  reviewed  the 
legislative  history  of  PRA,  that  court  would  have 
discovered  explicit  consideration  of  whether 
regulations  which  require  persons  to  disclose 
information  to  third  parties  should  be  covered  by 
the  clearance  requirements  of  the  Act.  Both  the 
House  and  Senate  spoke  directly  to  this  precise 
issue. 

In  1973,  the  Congress  amended  the  Federal 
Reports  Act  of  1942  and  gave  the  General 
Accounting  Office  (GAO)  the  clearance  authority 
previously  held  by  the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  for  information 
collected  by  the  independent  regulatory  agencies. 
(Pub.  L.  93-153,  409).  The  Comptroller  was 
frustrated  in  his  efforts  to  perform  his  clearance 
responsibilities  because  several  agencies  resisted 
the  GAO's  efforts  by  asserting,  among  other  things, 
that  disclosure  requirements  to  third  parties  were 
not  covered  by  the  Federal  Reports  Act  definition 
of  "information".  {See  Federal  Reports  Act  of  1942, 
44  U.S.C.     3502  (1976)). 

In  a  report  to  Congress  in  1976,  the  Comptroller 
commented: 

Two  agencies,  the  Securities  and  Exhange 
Commission  (SEC)  and  the  Commodity  Futures 
Trading  Commission  (CFTC),  believe  that  only  a 
small  number  of  their  information-gathering 
activities  are  subject  to  the  Federal  Reports 
Act. 

SEC  believes  that  some  of  its  activities 
involve  collection  of  information  subject  to  44 
U.S.C.  3512,  but  other  SEC  responsiblities 
involve  the  "disclosure"  of  information  to  the 
public  rather  than  collection  activities,  and 
accordingly,  are  not  subject  to  that  provision. 
The  SEC  contends  that,  in  contrast  to  other 
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Government  agencies  which  solicit  information 
for  their  own  purposes,  SEC  serves  as  a  conduit 
through  which  information  is  disclosed  to 
investors  pursuant  to  Federal  securities  laws. 

*  *  * 

The  underlying  reasons  for  these  agencies' 
refusal  to  submit  most  of  their  forms  to  us  for 
clearance  are  that  they  believe  this  would  be 
an  intrusion  into  their  regulatory 
responsibilities.  We  disagree  with  the  position  of 
SEC  and  CFTC  and  are  currently  working  with 
these  agencies  to  resolve  the  issue. 

Report  to  the  Congress  by  the  Comptroller  General 
of  the  United  States,  "Status  of  GAO's 
Responsibilities  Under  the  Federal  Reports  Act", 
OSP-76-14,  May  28,  1976,  at  15-16. 

The  Comptroller  recommended  that  Congress 
clarify  and  strengthen  the  Federal  Reports  Act  "to 
allow  the  clearance  agency  to  challenge  the  need 
for  regulatory  information."    Id.  at  20. 

In  1974,  the  Congress  established  the 
Commission  on  Federal  Paperwork.  Pub.  L.  No. 
93-556,  93d  Congress,  88  Stat.  1789.  "The  legislation 
was  the  result  of  congressional  concern  that  the 
Federal  Reports  Act  of  1942  was  not  effective  in 
limiting  the  Federal  paperwork  burden."  See, 
Legislative  Digest  Section,  Office  of  the  General 
Counsel,  United  States  General  Accounting  Office, 
"Legislative  History  of  the  Commission  on  Federal 
Paperwork,"  at  iii.  Since  the  Comptroller  General 
and  the  Director  of  OMB  were  statutory  members  of 
the  Commission,  the  issue  of  whether  disclosure 
requirements  to  third  parties  should  be  covered  by 
the  clearance  process  was  thrashed  out  by  those 
entities  which  had  a  direct  role  in  implementing  the 
statute.  See  "The  Reports  Clearance  Process",  A 
Report  of  the  Commission  on  Federal  Paperwork  43 
(1977). 

The  Commission  on  Federal  Paperwork  noted: 
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The  Act  is  not  clear  on  its  coverage  of  a 
major  portion  of  the  paperwork 
burden — recordkeepingrequirements — although 
recordkeeping  is  covered  in  OMB  Circular  A-40, 
the  primary  guideline  instruction,  as  well  as 
other  OMB  and  GAO  guidelines. ...Not  all  agencies 
covered  by  the  Federal  Reports  Act  comply  fully 
with  its  requirements. 

For  years,  several  of  the  regulatory 
agencies,  particularly  the  Federal  Trade 
Commission  (FTC)  and  the  Securities  and 
Exchange  Commission  (SEC)  held  themselves 
exempt,  not  always  with  success,  from  the 
reports  clearance  control  of  the  Bureau  of  the 
Budget.  The  FTC  took  the  position  that  its  law 
enforcement  responsibilities,  mandated  by  the 
Congress,  required  the  collection  of  information 
from  business  entities  and  industries  which  was 
for  it  alone  to  determine.  The  SEC  took  a 
similar  position  with  regard  to  the  information 
needed  in  enforcing  the  disclosure  requirements 
of  the  securities  laws.  There  were  negotiations 
and  discussions  from  time  to  time  between  the 
OMB  and  the  agencies  concerned,  not  always 
with  clear-cut  resolution.  Generally,  the  OMB 
was  not  inclined  to  make  a  head-on 
confrontation,  nor  did  it  have  any  specified 
statutory  means  to  enforce  compliance. 

Id.  at  1. 

In  June  of  1978,  when  I  held  Senate  hearings  on 
efforts  to  reduce  federal  paperwork  burdens,  the 
Comptroller  General  brought  his  views  and  that  of 
the  Paperwork  Commission  to  my  attention.  Efforts 
to  Reduce  Federal  Paperwork  Burdens:  Hearing 
before  the  Subcommittee  on  Federal  Spending 
Practices  and  Open  Government  of  the  Committee  on 
Governmental  Affairs,  United  States  Senate,  95th 
Cong.,     2d     Sess.     45     (1978).  The  term 
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"recordkeeping"  was  incorporated  in  the  definition 
of  "collection  of  information"  in  S.  1411,  the  bill  I 
introduced  in  June  1979. 1  Congressmen  Brooks  and 
Horton  (who  was  a  Chairman  of  the  Paperwork 
Commission)  introduced  H.R.  6410,  a  House 
companion  to  S.  1411  in  February  of  1980.^  When 
the  Comptroller  General  testified  before  them,  he 
noted  that  their  bill  included  his  recommendations 
to  resolve  the  problems  he  and  the  Paperwork 
Commission  had  identified  with  the  clearance 
process. 

Section  101  of  the  bill  replaces  the  Federal 
Reports  Act,  incorporating  five  needed  changes. 
First,  recordkeeping  requirements  are 
specifically  included  in  the  reports  clearance 
process. 

*  *  * 

The  Federal  Reports  Act  is  presently  unclear 
on  whether  recordkeeping  requirements  are 
subject  to  clearance.  In  practice,  both  GAO  and 
OMB  have  required  that  they  be  cleared.  Some 
agencies,  however,  have  resisted  compliance 
with  these  efforts. 

The  House  Committee  gathered  statements  from 


]For  the  text  of  S.  1411,  see  Paperwork  and 
Redtape  Reduction  Act  of  1979:  Hearing  before  the 
Subcommittee  on  Federal  Spending  Practices  and 
Open  Government  of  the  Committee  on  Governmental 
Affairs,  United  States  Senate,  96th  Cong.  1st  Sess. 
89  (1979). 

2For  the  text  of  H.R.  6410,  see  Paperwork 
Reduction  Act  of  1980:  Hearings  before  a 
Subcommittee  on  Government  Operations,  House  of 
Representatives,  96th  Cong.  2d  Sess.  3  (1980). 

3  Id.  at  39. 
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the  Civil  Aeronautics  Board,  the  Commodity  Futures 
Trading  Commission,  the  Federal  Communications 
Commission,  the  Federal  Reserve  System,  and  the 
Securities  and  Exchange  Commission,  all  of  which 
raised  concerns  relating  to  the  proposed  changes 
to  the  Reports  Act.    Id.  at  313-36. 

The  SEC,  for  example,  commented  as  follows: 

This  expansion  of  the  scope  of  the  Federal 
Reports  Act  is  of  major  concern  to  us.  We  do 
not  think  the  purpose  of  the  Bill  is,  or  should 
be,  to  subject  the  Commission's  disclosure  and 
enforcement  efforts  to  oversight  by  the  Office 
of  Management  and  Budget.  We  do  not  believe, 
for  example,  that  OMB  should  determine  whether 
information  about  possible  selfdealing  between 
corporate  officers  and  the  company  ought  to  be 
disclosed  in  a  proxy  statement.  The  definition 
of  "collection  of  information"  is  so  broad, 
however,  that  it  could  be  read  as  encompassing 
this  information,  which  is  collected  on  standard, 
statutorily  authorized  forms. 

Id.  at  331. 

On  the  Senate  side,  I  held  hearings  in  November 
of  1979  and  invited  the  SEC  and  FCC  to  testify 
publicly  on  their  concerns,  since  the  Senate  bill 
also  incorporated  the  term  "recordkeeping"  in  the 
definition  of  "collection  of  information"  and 
"information  collection  requests".  Commissioner 
Evans  of  the  SEC  and  Commissioner  Brown  of  the 
FCC  expressed  concerns  similar  to  ones  raised  in 
the  House  over  the  breadth  of  the  term  "collection 
of  information."   I  responded  in  part: 

Well,  we  are  delighted  to  get  that  best  advice 
and  that  is  the  reason  for  this  hearing,  to  get 
your  concerns  about  it....  Yet,  when  we  go  out 
into  the  countryside,  when  we  go  out  and  listen 
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to  people,  they  do  not  feel  anybody  is  doing  a 
good  job,  the  Congress,  the  executive  branch, 
the  independent  regulatory  agencies,  or  anyone. 
They  are  demanding  that  something  be  dosie.  So, 
again,  we  are  talking  about  weighing  something 
here.  We  are  talking  about  not  wanting  to 
cripple  the  mission  of  the  independent 
regulatory  agencies  nor  the  mission  of  the 
executive  agencies  like  EPA  and  OSHA  and  all 
of  the  other  agencies  that  are  vital  to  the 
well-being  of  this  country.  But  at  the  same  time, 
we  are  trying  to  put  some  governor  on  this 
thirst  for  information  and  some  rational 
decisionmaking  processes  that  Congress  can 
review  and  that  the  people  can  hold 
accountable,  and  that  we  can  say  we  are  trying 
to  get  a  handle  on. 

Paperwork  and  Red  tape  Reduction  Act  of  1979: 
Hearings  on  S.  1411,  96th  Cong.  1st  Sess.  87  (1979). 

The  Congress  deliberately  adopted  the  definition 
of  recordkeeping  that  had  been  recommended  to  it 
by  the  Comptroller  General  and  the  Paperwork 
Commission.  Both  the  Senate  and  House  Reports 
spoke  directly  to  the  point  of  whether  disclosure 
requirements  were  to  be  covered  by  the  Act's 
requirements. 

Information  is  also  collected  to  form  the  basis 
for  disclosure  to  the  public.  For  example, 
documents  filed  with  the  Securities  and 
Exchange  Commission  by  issuers  of  securities 
and  by  other  persons  subject  to  the  Federal 
securities  laws  are  designed  for  use  by  persons 
making  investment  and  other  financial  decisions. 
In  this  connection,  Federally-mandated 
disclosures  to  the  public  by  issuers  and  certain 
owners  of  securities  are  central  to  carrying  out 
the  purposes  of  the  Federal  securities  laws. 
Therefore,  in  considering  whether  information 
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will  have  practical  utility,  the  Director  should 
consider,  among  other  things,  whether  the 
agency  can  use  the  information  either  to  carry 
out  its  regulatory  or  other  functions  or  to  make 
it  available  to  the  public  for  the  use  of  persons 
who  have  an  interest  in  entities  or  transactions 
over  which  the  agency  has  jurisdiction. 

The  term  "recordkeeping  requirement"  means 
a  requirement  imposed  by  an  agency  on  persons 
to  maintain  specified  information.  The  definition 
includes  information  maintained  by  persons 
which  may  be  but  is  not  necessarily  provided  to 
a   Federal  agency. 

S.  Rep.  No.  96-930,  96th  Cong.,  2d  Sess.  39-40 
(1980). 

The  House  Report  expressed  a  similar  view: 

The  definition  of  "collection  of  information" 
clarifies  an  ambiguity  as  to  the  types  of 
information  collection  covered  by  the  Act.  The 
Comptroller  General  testified  that  certain 
interpretations,  such  as  that  by  the  Securities 
and  Exchange  Commission,  severely  limit  the 
scope  of  the  act  and  the  controls  over  Federal 
information  collection  efforts. 

*  *  * 

The  Committee's  intent  in  making  the  changes 
in  the  definition  was  to  clarify  the  existing 
definition  to  force  SEC  and  any  others  who 
might  apply  a  restrictive  interpretation  to 
comply  with  statutory  information  collection 
clearance  requirements.  The  Committee  fully 
expects  SEC  to  comply  with  the  "more  extensive" 
definition  of  collection  of  information  contained 
in  H.R.  6410.    (Id.  at  23). 

H.R.  No.  96-835,  96th  Cong.  2d  Sess.  19-23  (1980). 

As  the  Senate  floor  manager  to  the  Paperwork 


814 


12 

Reduction  Act,  I  reiterated  the  Act's  broad 
coverage  and  application  to  federally  sponsored 
collections  of  information  when  the  full  Senate 
unanimously  consented  to  pass  the  legislation. 

Today  many  Federal  programs  attempt  to 
serve  large  numbers  of  people  in  a  variety  of 
ways,  such  as  protecting  civil  rights,  providing 
decent  housing  and  insuring  safe  and  healthy 
working  conditions. 

In  those  and  other  areas,  Congress  has  made 
critically  important  commitments  to  the  people  of 
this  Nation.  In  order  to  be  effective,  many  of 
those  programs  must  collect  information  from 
the  public  in  order  to  make  intelligent  decisions 
on  standards,  benefits,  and  other  Government 
actions.  In  other  cases,  information  must  be 
collected  in  order  to  inform  the  public  of 
various  matters  of  general  concern. 

The  Paperwork  Reduction  Act  has  a  twofold 
objective.  First,  it  will  insure  that  agencies 
make  only  necessary — and  I  underline  that,  Mr. 
President,  necessary — information  requests  of 
the  public.  And  second,  those  burdens  which 
are  found  to  be  unnecessary  and  wasteful  will 
be  eliminated. 

126  Cong.  Rec.  S14686  (November  19,  1980) 
(emphasis  added). 

During  the  signing  ceremony  for  the  Act, 
President  Carter  commented  similarly  to  those  of  us 
who  were  in  attendance  and  had  worked  to  shape 
the  legislation. 

The  act  I'm  signing  today  will  not  only  regulate 
the  regulators,  but  it  will  also  allow  the 
President,  through  the  Office  of  Management 
and  Budget,  to  gain  better  control  over  the 
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Federal  Government's  appetite  for  information 
from  the  public.  For  the  first  time  it  allows 
OMB  to  have  the  final  word  on  many  of  the 
regulations  issued  by  our  Government.  It  also 
ensures  that  the  public  need  not  fill  out  forms 
nor  keep  records  which  are  not  previously 
approved  by  OMB. 

Presidential  Documents,  Administration  of  Jimmy 
Carter,  December  11,  1980,  at  2795  (emphasis 
added). 

The  applicable  legislative  history  thus  reveals 
that  we  in  the  Congress  and  the  President* 
contemplated  that  disclosure  requirements 
promulgated  by  the  federal  agencies  would  fall 
under  the  accountability  requirements  of  the 
statute. 


4  See  Clifton  D.  Mayhew,  Inc.  v.  Wirtz,  413  F.2d 
658,  661-62  (4th  Cir.  1969)  (relying  in  part  on 
President  Truman's  signing  statement  to  hold  that 
the  Portal-to-Portal  Act  required  an  objective 
rather  than  subjective  test  for  good  faith). 
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II.     THE      THIRD     CIRCUIT      IGNORES  THE 
STATUTORY  SCHEME  OF  THE  ACT 

The  Paperwork  Reduction  Act,  as  a  re- 
codifiction  and  expansion  of  the  Federal  Reports 
Act  of  1942,  is  deliberately  structured  as  a 
coordinated  whole,  with  its  various  provisions 
building  upon  and  reinforcing  each  other. 
Agencies  are  required  to  justify  their  need  for  a 
recordkeeping  requirement  and  submit  their 
proposal  to  the  Office  of  Management  and  Budget. 
The  public  is  to  have  early  and  meaningful 
opportunity  to  comment  as  part  of  the  review 
process.  As  the  ultimate  sanction  and  public 
protection,  if  an  agency  fails  to  participate  in  the 
statute's  review  process,  or  fails  to  display  a 
current  control  number,  then,  "[notwithstanding 
any  other  provision  of  law,"  the  public  is  not 
subject  "to  any  penalty  for  failing  to  maintain" 
information.   44  U.S.C.  3512. 

In  this  context,  the  Ninth  Circuit  opinion  in 
United  States  v.  Smith,  866  F.2d  1092  (9th  Cir. 
1989)  is  instructive.  In  Smith,  the  Ninth  Circuit 
was  faced  with  determining  whether  a  Forest 
Service  regulation,  promulgated  pursuant  to  the 
agency's  statutory  mission,  entailed  a  "information 
collection  request"  within  the  meaning  of  the 
Paperwork  Reduction  Act.  The  Court  ruled  the 
regulation  did  constitute  an  information  collection 
request,  and  that  since  it  did  not  display  a  current 
OMB  control  number,  as  required  by  section  3512  of 
the  Act,  the  criminal  convictions  had  to  be 
reversed. 

In  acknowledging  the  statutory  scheme 
underpinning  the  Paperwork  Reduction  Act  which 
culminates  in  the  public  protection  section,  (44 
U.S.C.  3512)  the  Ninth  Circuit  recognized  that  an 
agency  engaged  in  enforcing  criminal  sanctions  of 
its  substantive  programs  was  not  relieved  from  its 
responsibilities  under  the  Paperwork  Reduction 
Act.     The  Court  thereby  affirmed  a  fundamental 
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premise  of  the  Paperwork  Reduction  Act  that  every 
person  is  entitled  to  be  assured  that  their 
government  has  checked  the  need  for  information 
before  it  asks  them  to  provide  or  maintain 
information. 

While  the  regulation  in  question  in  Smith 
required  a  person  to  provide  information  to  the 
government,  the  case  is  important  here  because  the 
regulation  in  Smith  requiring  a  permit  and  the 
pursuit  of  criminal  sanctions  by  the  agency  for  a 
failure  to  obtain  the  permit  certainly  embodies 
substantive  policy  decision  making.  Yet  the  Third 
Circuit's  reading  of  the  two  provisions  of  the  Act  - 

3504(a)  and  3518(e)  —  in  isolation  rather  than 
as  part  of  the  Act  as  a  whole,  alternatively  held 
that  if  an  agency  activity  involving  the  collection 
of  information  involves  "substantive  policy  decision 
making,"  it  is  relieved  from  its  responsibilities 
under  the  Paperwork  Reduction  Act  to  submit  its 
proposals  to  the  Director  and  the  public  for 
review.  855  F.2d  at  112.  This  narrow  reading  of 
the  PRA  is  contrary  to  the  decisions  in  Smith  and 
Action  Alliance  of  Senior  Citizens  v.  Bowen,  846 
F.2d  1449  (D.C.  Cir.  1988),  petition  for  cert, 
pending  (No.  88-849),  as  well  as  violative  of  the 
principle  of  statutory  construction  that  the 
provisions  of  a  statute  should  be  read  in  harmony 
with  the  entire  statutory  scheme.  See  K  mart  Corp. 
v.  Cartier,  Inc.,  108  S.Ct.  1811  (1988). 

The  Third  Circuit's  interpretation  of  the  PRA 
wrongly  excludes  substantive  policymaking  from 
PRA's  coverage.  Federal  agencies  assert,  and  will 
continue  to  assert  that  every  rulemaking  activity 
embodies  substantive  policy  decisions  entrusted  to 
them.  If  the  converse  were  so,  they  would  have  no 
reason  to  issue  a  rule  in  the  first  place.  The  Third 
Circuit  opinion  would  thus  permit  the  whole  of 
rulemaking  activities  involving  information  collec- 
tion requests  of  the  public  to  escape  all  the 
accountability  requirements  of  the  Act,  whether  or 
not  the  information  goes  to  the  government.  Such 
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nullity  and  would  assume  Congress  wore  blinders 
in  enacting  the  PRA. 

The  legislative  history  demonstrates  vividly  that 
we  in  Congress  were  well  aware  that  agency 
proposals  for  the  collection  of  information  involve 
and  embody  substantive  policy  decisions.  The 
Senate  Report  stated: 

In  both  hearings  on  S.  1411  and  letters  received 
by  the  Committee,  representatives  of  the 
independent  regulatory  agencies  argued  that 
their  agencies  autonomy  would  be  adversely 
affected  by  a  transfer  back  to  OMB  to  due  the 
difficulties  of  separating  information 
management  from  substantive  agency 
policymaking.  They  argued  that  information 
management  may  require  a  balancing  of 
competing  interests — such  as  societal  needs,  the 
burden  on  the  public,  privacy,  and  budget 
impact — all  of  which  could  touch  upon  the 
substance  of  policy. 

S.  Rep.  No.  96-930,  96th  Cong.,  2d  Sess.  14. 

Similarly,  the  House  Report  noted: 

The  Committee  agrees  with  both  FCC  and  SEC  as 
to  the  close  relationship  between  policymaking 
and  information  management.  However, 
regulatory  agencies  in  the  executive  branch, 
such  as  EPA,  have  been  able  to  justify  to  OMB 
their  need  for  information  used  to  establish 
policy  or  for  other  purposes* 

H.  Rep.  No.  96-835,  96th  Cong.,  2d  Sess.,  at  23. 

But  Congress  envisioned  an  oversight  role  for 
itself  over  any  abuse  by  OMB.  As  the  Senate 
Report  stated: 
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The  Congress  itself  has  the  responsibility  and 
must  ultimately  ensure  that  the  authority 
granted  to  the  Director  of  OMB  by  this  Act  over 
both  Executive  branch  and  independent 
regulatory  agencies  and  the  override  authority 
is  not  abused.  As  the  history  of  the  original 
-  Federal  Reports  Act  demonstrates,  the  Congress 
always  has  the  prerogative  and  capability  to 
change  those  authorities. 

S.  Rep.  No.  96-930,  96th  Cong.,  2d  Sess.  at  16. 

I  also  want  to  bring  to  the  Court's  attention 
that  several  of  the  Congressional  sponsors  of  the 
Paperwork  Reduction  Act  were  present  in  the  White 
House  on  November  30,  1979  when  President  Carter 
signed  Executive  Order  12174  on  Federal  Paperwork 
Reduction.  On  this  occasion  the  President,  based 
on  his  Constitutional  authority  to  take  care  the 
laws  be  faithfully  executed,  established  procedures 
directing  the  Director  of  OMB  to  review 
recordkeeping  requirements  imposed  upon  the 
public  by  executive  branch  agencies.  See  Preamble 
and  Section  1-101  of  Executive  Order  No.  12174. 

Among  other  purposes,  the  Congressional 
sponsors,  who  witnessed  President  Carter's  signing 
of  this  Executive  Order,  intended  the  impending 
Paperwork  Reduction  Act  both  to  make  the 
President's  assertion  of  executive  authority  a 
matter  of  statutory  law  and  to  extend  the  clearance 
process  to  independent  regulatory  agencies.  That 
was  the  understanding  of  the  day.  See 
Presidential  Documents,  Administration  of  Jimmy 
Carter,  November  30,  1979,  at  2176-82. 

The  Third  Circuit's  narrowing  of  the  coverage 
of  the  Paperwork  Reduction  Act  would  not  only  do 
violence  to  the  substantive  provisions  of  the  PRA, 
it  would  also  amount  to  a  decreasing  of  the 
President's  authority  previously  acknowledged  in 
Executive  Order  No.  12174.  Such  a  consequence  is 
expressly  prohibited  by  the  provisions  of  Section 
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3518(e): 

Nothing  in  this  Chapter  shall  be  interpreted  as 
increasing  or  decreasing  the  authority  of  the 
President...,  under  the  laws  of  the  United 
States,  with  respect  to  the  substantive  policies 
and  programs  of  departments....  (emphasis 
added). 

Given  the  statutory  scheme,  the  Paperwork 
Reduction  Act  should  not  be  interpreted  to 
"insulate"  the  Director  of  0MB  or  the  agencies  from 
undertaking  procedural  and  substantive 
responsibilities  the  President  could  otherwise 
direct  them  to  do  under  his  inherent  Constitutional 
authority,  especially  where,  as  here,  the  agency 
involved  is  a  Cabinet  level  agency  as  opposed  to  an 
"independent"  regulatory  agency. 

CONCLUSION 

As  I  noted  when  Congress  amended  the 
Paperwork  Reduction  Act  in  1986: 

A  fundamental  premise  of  the  Paperwork 
Reduction  Act  is  that  every  citizen  is  entitled  to 
have  their  Government  check  the  need  for 
information  requests  made  of  them.... 

The  law  was  intended  to  be  comprehensive  in 
its  coverage  of  federally  sponsored  "collections 
of  information."  Exemptions  to  this  coverage, 
either  by  agency  or  by  class  of  information 
were  specifically  set  out  in  the  definitions  of 
section  3502  or  the  savings  provisions  of  section 
3518.  The  notion  the  law  was  dedicated  primarily 
to  "forms,  questionnaires,  and  surveys"  and  not 
to  other  instruments  such  as  reporting, 
recordkeeping,  and  disclosure  requirements 
which  are  means  to  carry  out  federally 
"sponsored   collections    of    information"   is  a 
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fundamental  misreading  of  what  the  law  states, 
what  the  Congress  of  1980  intended,  and  what 
this  Committee  affirms  in  the  amendments  of 
1986.... 

132  Cong.  Rec.  16740  (1986)  (Statement  of  Sen. 
Chiles  upon  Senate  passage  of  the  Paperwork 
Reduction  and  Reauthorization  Act  of  1986).* 

The  lower  court  opinion  interprets  the 
Paperwork  Reduction  Act  in  a  way  directly- 
contrary  to  the  plain  meaning  of  the  statute  and 
the  understanding  of  the  Senate  and  House  of 
Representatives  when  they  enacted  the  statute  in 
1980  and  amended  it  in  1986. 


3During  hearings  on  the  amendments  to  the 
Paperwork  Reduction  Act  in  April  of  1984, 
Respondent  Public  Citizen  urged  Congress  "to  make 
it  absolutely  clear,  once  and  for  all,"  that 
disclosure  requirements  "have  nothing  to  do  with 
the  Paperwork  Reduction  Act  of  1980  or  this  year's 
amendments."  Paperwork      Reduction  Act 

Amendments  of  1984:  Hearing  before  the  Subcomm. 
on  Information  and  Management  and  Regulatory- 
Affairs  of  the  Senate  Comm.  on  Governmental 
Affairs,  98th  Cong.,  2d  Sess.  238  (1984).  As  my 
statement  in  1986  observed,  Congress  rejected  this 
notion  not  only  in  1986,  but  in  1984  and  1980  as 
well.  See  S.  Rep.  98-576,  98th  Cong.,  2d  Sess.  at 
43.  Respondent  Public  Citizen  now  finds  itself 
before  this  Court  seeking  a  judicial  remedy  for 
what  Congress  specifically  chose  not  to  do. 
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For  these  reasons,  Amicus  urges  the  Court  to 
reverse  the  decision  of  the  Third  Circuit  Court  of 
Appeals. 


Respectfully  submitted, 


WAYNE  HARTKE 
HARTKE  &  HARTKE  P 
7637LeesburgPike 
Falls  Church,  VA  22043 
(703)  734-2810 


DANIEL  J.  POPEO 
JL  D.  KAMENAR* 

WASHINGTON  LEGAL 
FOUNDATION 
1705  N  Street,  N.W. 
Washington,  D.C.  20036 
(202)  857-0240 


June  29,  1989 
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Mr.  Chairman  and  Members  of  the  Committee: 

We  are  pleased  to  be  here  today  to  discuss  our  initial 
assessment  of  the  Master  Installment  Purchase  System  (MIPS) 
program  proposed  by  the  General  Services  Administration  (GSA)  and 
the  related  Army  program  of  lease  refinancings  currently 
underway.    As  you  requested,  we  assessed  whether  separating  the 
purchasing  and  financing  of  equipment  under  a  master  lease,  as 
called  for  by  the  MIPS  and  Army  programs,  could  significantly 
reduce  lease  finance  costs.    This  testimony  is  our  interim  report 
on  the  structure,  scope,  and  objectives  of  the  proposed  MIPS  and 
Army  lease  refinancing  programs  and  the  potential  for  these 
programs  to  reduce  federal  equipment  leasing  costs. 

Both  programs  have  the  potential  for  reducing  lease  finance 
costs  by  obtaining  financing  from  private  investors  based  on 
borrowing  rates  available  directly  to  the  government  rather  than 
the  rates  available  to  equipment  vendor/lessors.    Finance  costs 
can  be  high  because,  under  current  federal  lease  practices,  the 
borrowing  rates  available  to  equipment  vendors/lessors  reflect 
their  credit  rating,  rather  than  the  federal  government's.    As  a 
result,  vendor/lessor  borrowing  rates  are  often  higher  than  those 
available  directly  to  the  government. 

A  key  reason  why  agencies  lease  equipment  rather  than 
purchase  it  outright  is  because  budget  constraints  preclude  them 
from  obtaining  the  budget  authority  for  outright  purchases  in  a 
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single  fiscal  year.    Leases  with  purchase  options  allow  agencies 
to  acquire  needed  equipment  while  spreading  out  the  budgetary 
impact  of  the  acquisition  cost  over  several  fiscal  years.  The 
major  additional  cost  to  the  government  of  spreading  out  the 
budgetary  impact  of  equipment  purchases  through  leasing  is  the 
difference  between  the  rates  tied  to  Treasury  securities  and 
those  available  from  private  sector  borrowers.    The  MIPS  and  Army 
lease  refinancing  programs,  which  involve  purchasing  the 
equipment  from  the  vendor/lessor  and  obtaining  financing  in  the 
private  sector  financial  markets,  based  on  the  government's 
credit  rating,  reduce  total  leasing  costs  by  reducing  the  lease 
finance  cost  component. 

My  remarks  today  will  cover  five  areas:    information  on 
equipment  leasing,  GAO's  prior  work  in  this  area,  the  GSA  and  / 
Army  programs,  and  the  proposed  automatic  data  processing 
equipment  pilot  program  included  in  the  Committee's  July  20 
discussion  draft  of  the  Paperwork  Reduction  Act  reauthorization. 

EQUIPMENT  LEASING  REQUIREMENTS 

The  Federal  Acquisition  Regulation  (FAR)  contains  guidance 
on  the  acquisition  of  equipment  by  lease  or  purchase.    The  FAR 
envisions  two  primary  means  for  agencies  to  acquire  needed 
equipment:     (1)  the  one-time,  outright  purchase  of  equipment  and 
(2)  the  lease  (rental)  of  equipment. 
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Equipment  should  be  purchased  when  there  is  an  established, 
long-term  need  for  it  and  the  technology  involved  is  not  changing 
so  rapidly  as  to  render  it  obsolete  in  the  short-term.  The 
underlying  premise  is  that  outright  purchases  result  in  the 
lowest  cost  because  financing  would  be  based  on  interest  rates  on 
comparable  Treasury  securities. 

On  the  other  hand,  equipment  should  be  leased  when  the 
government  has  a  short-term  need  for  the  equipment  and/or  the 
equipment  is  subject  to  rapid  state-of-the-art  changes  and 
advances  in  technology.     In  this  case,  leasing  would  normally 
cost  less  than  purchasing  the  equipment.     However,  since  the 
federal  budgetary  environment  and  Gramm-Rudman-Hollings  targets 
look  at  cost  on  a  cash  basis,  an  agency  is  not  always  in  a 
position  to  make  the  most  cost-effective  or  economical  decision 
on  whether  to  purchase  or  lease. 

The  FAR  provides  that  if  a  lease  is  warranted,  a  lease  with 
a  purchase  option  is  generally  preferable.    Such  leases  allow 
agencies  to  acquire  equipment  and  to  spread  out  the  budgetary 
impact  over  a  number  of  fiscal  years.    These  leases,  however,  are 
more  costly  than  outright  purchases  because  they  are  financed  at 
the  lessors'  generally  higher  borrowing  rates  and  because  lessors 
charge  additional  fees  to  compensate  them  in  case  agencies 
exercise  clauses  intended  to  protect  the  government's  interest, 
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such  as  the  termination  for  convenience ,  right  of  offset,  and 
risk  of  loss. 

PRIOR  GAP  REVIEW 
ON  LEASE  FINANCING 

In  a  1985  report,1  GAO  addressed  the  issue  of  leases  with 
high  finance  costs  in  relation  to  computer  leasing  practices. 
We  pointed  out  that  agencies  generally  lease  AOP  equipment  from 
the  manufacturer  using  the  following  three  types  of  leases: 

—  Rental  lease.    The  lessor  retains  title  to  the  equipment 
throughout  the  system  life,  and  the  leases  are  annual 
leases  with  options  for  annual  renewals. 

—  Lease  with  option  to  purchase.    The  lessor  retains  title 
to  the  equipment  until  agencies  exercise  lease  purchase 
options.    Under  these  leases,  agencies  earn  rental  or 
purchase  option  credits  which  are  used  to  reduce  the 
purchase  price  of  the  equipment.    These  are  also  annual 
leases,  and  agencies  are  under  no  obligation  to  continue 
the  lease  beyond  each  annual  lease  period. 


^Effective  Management  of  Computer  Leasing  Needed  to  Reduce 
Government  Cost3  ( GAO/IMTEC-85-3 ,  March  21,  1985). 
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—  Lease-to-ownership  plans.    Title  transfers  to  the 

agencies  after  payment  of  a  predetermined  number  of  lease 
payments.  These  are  annual  leases  with  annual  options  to 
renew.    Agencies  are  not  obligated  to  renew  the  leases. 

GSA's  proposed  MIPS  and  the  Army's  current  lease  refinancing 
programs  are  both  responsive  to  our  1985  report.  Both 
initiatives  use  the  principles  of  a  sale/leaseback  transaction 
discussed  in  our  1985  report  to  separate  the  purchase  of  the 
equipment  from  the  acquisition  financing  to  support  the 
equipment  purchase. 

PROPOSED  MIPS  PROGRAM 
COULD  REDUCE  FUTURE 
EQUIPMENT  LEASE  COSTS 

Conceptually,  GSA's  proposed  MIPS  program  can  reduce  the 
government's  leasing  costs.     However,  there  are  still  some  issues 
to  be  resolved  before  the  program  can  be  implemented. 

The  MIPS  program  involves  only  new  leases  for  information 
technology  (IT)  equipment.    Under  the  MIPS  proposal,  an  agency 
would  solicit  equipment  purchase  and  lease  prices  from 
vendor/lessors.     If  the  agency  has  sufficient  budgetary 
authority,  it  would  generally  purchase  the  equipment.     If  not,  it 
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could  agree  to  lease  the  equipment  through  the  proposed  MIPS 
program. 

The  MIPS  proposal  would  separate  equipment  procurement  from 
lease  financing.    Specifically,  GSA  would  retain  a  private 
contractor  to  develop  and  implement  the  MIPS  program  under  which 
GSA  and  the  contractor  would  periodically  pool  equipment  that 
agencies  intend  to  acquire  under  a  master  lease.    The  contractor 
would  purchase  the  equipment  and  raise  the  funds  to  support  the 
purchases  by  selling  financial  interests  in  the  master  lease  to 
private  investors.    GSA  and  the  contractor  would  jointly  develop 
a  standard  master  lease  that  GSA  would  use  when  entering  into  a 
multiyear  agreement  with  the  contractor  under  the  IT  Fund's 
multiyear  contracting  authority.    GSA  would  lease  the  equipment 
back  to  the  agencies  under  an  interagency  agreement.  Agencies 
would  make  lease  payments  to  GSA's  IT  Fund  from  which  one  lease 
payment  would  be  made  to  the  contractor  who  would  repay  the 
investors.     At  the  end  of  the  multiyear  lease  term,  GSA  would  own 
the  leased  equipment. 

Under  the  MIPS  program,  potential  savings  result  from 
arranging  lower  lease  financing  than  is  available  from  the 
equipment  vendor/lessor.    The  proposed  MIPS  program  facilitates 
the  use  of  private  financial  markets  to  finance  lease 
acquisitions  by  the  creation  of  pools  of  leased  equipment  with 
aggregate  dollar  values  large  enough  to  attract  investors  and  to 
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allow  offerings  through  established  private  securities  markets. 
In  addition,  MIPS  program  pooling  of  equipment  helps  spread  the 
financial  risks  investors  may  have  on  any  one  item  of  equipment 
that  the  government  may  lease  because  the  government  will  be  less 
likely  not  to  renew  an  entire  pool  than  it  would  be  to  fail  to 
renew  a  single  lease,  thus  making  them  more  attractive 
investments. 

MlPS-type  master  financing  lease  programs  have  been 
successfully  used  by  states  and  large  cities  to  reduce  their 
leasing  costs.     Florida,  Michigan.,  New  York,  and  West  Virginia 
have  used  master  lease  programs  to  fund  the  acquisition  of 
capital  assets. 

The  Office  of  Management  and  Budget  (OMB)  has  objected  to 
the  MIPS  program  for  two  reasons.    Jirst,  OMB  views  such  programs 
as  installment  purchase  contracts  which  are  more  costly  than 
outright  purchases  and  enable  agencies  to  purchase  equipment 
without  fully  disclosing  the  total  acquisition  costs.  Second, 
OMB  maintains  that  such  programs  may  violate  the  Anti- 
Deficiency  Act  since  agencies,  in  effect,  would  be  entering  into 
multiyear  installment  purchase  contracts  that  commit  the 
government  to  pay  for  the  entire  cost  of  the  equipment 
acquisition  while  obligating  only  annual  costs.    Although  all  of 
the  details  of  GSA's  MIPS  program  proposal  have  not  been 
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finalized,  we  believe  that  GSA  can  develop  a  MIPS  program 
consistent  with  the  Anti-Deficiency  Act. 

PROPOSED  PILOT  TO  TEST  MIPS-TYPE  PROGRAM  FEASIBILITY 

Section  203  of  the  Committee's  discussion  draft  directs  GSA 
to  establish  a  pilot  program  designed  to  reduce  the  financing 
costs  of  leasing  ADP  equipment.    We  have  two  general  comments  to 
offer  the  Committee  in  connection  with  its  consideration  of  this 
section. 

First,  section  203  mandates  that  GSA  establish  a  MlPS-type 
program.    As  you  may  know,  GSA  in  the  past  has  considered 
various  proposals  to  reduce  ADP  lease  financing  costs,  most 
recently  its  MIPS  proposal,  but  has  not  yet  implemented  a 
proposal.     Section  203  would  require  GSA  to  implement  such  a 
program  on  a  pilot  basis. 

Second,  the  language  of  section  203  of  the  discussion  draft 
is  not  entirely  consistent  with  the  MIPS  concept  as  we  understand 
it.    For  example,  the  discussion  draft  appears  to  contemplate 
that  GSA  will  only  aggregate  agency  leases  instead  of  either 
aggregating  agency  leases  or  new  equipment  under  a  master  lease. 
Also,  the  discussion  draft  suggests  that  GSA  would  be  performing 
several  of  the  functions  that  under  the  MIPS  proposal,  as  we 
understand  it,  would  be  performed  by  the  third-party  contractor. 
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To  improve  the  technical  precision  of  the  Committee's 
proposal,  we  would  be  happy  to  work  with  the  Committee  to  revise 
section  203  to  more  closely  reflect  our  understanding  of  a  MIPS- 
type  program. 

ARMY'S  PROGRAM  OF  LEASE 
REFINANCINGS  COULD 
APPRECIABLY  REDUCE  CURRENT 
EQUIPMENT  LEASE  COSTS 

The  Army  program  of  refinancing  existing  leases  could  reduce 
the  costs  of  such  leases.     Its  program  covers  all  types  of 
equipment  currently  leased  by  the  Army,  including  ADP  and 
telecommunications  equipment,  vehicles,  and  construction 
equipment.    The  program  entails 

—  identifying  equipment  leases  with  purchase  options  and 
high- finance  ccsts; 

—  establishing  pools  of  high  finance  cost  leases  and 
exercising  the  Army's  equipment  purchase  options; 

—  financing  the  equipment  purchases  by  selling  financial 
interests  in  the  pools  of  leases  to  private  investors; 
and 
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—  leasing  the  purchased  equipment  back  to  the  Army,  at 
lower  costs,  under  a  standard  master  lease  agreement. 

The  Army's  program  uses  a  master  lease  concept  similar  to 
the  MIPS  program,  but  it  has  several  fundamental  differences. 
Specifically,  the  Army's  program: 

—  Will  not  result  in  a  multiyear  contract.    The  master 
lease  may  be  renewed  on  an  annual  basis  at  the  option  of 
the  Army. 

—  Is  not  an  installment  purchase  program  for  new  equipment, 
but  instead  is  a  program  to  exercise  purchase  options 
contained  in  existing  equipment  leases  and  lease  the 
equipment  back. 

—  Makes  existing  leases  more  economical  by  reducing  their 
finance  costs. 

Army  does  not  have  the  requisite  data  for  estimating  how 
much  could  be  saved  by  implementing  its  lease  refinancing 
program.    Army  and  Department  of  Defense  (DOD)  financial 
management  systems  for  leases  do  not  contain  the  detailed 
information  needed  to  identify  equipment  leases  with  high  finance 
costs.    Army  is  in  the  process  of  identifying  these  leases.  The 
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time-consuming  effort  is  still  underway  and  must  be  completed 
before  Army  can  pool  these  leases  for  refinancing  and  estimate 
cost  savings. 

While  information  is  not  available  to  estimate  potential 
lease  cost  savings,  lease  financing  concepts  such  as  NIPS  and  the 
Army  program  have  the  potential  for  appreciable  dollar  savings. 

OBSERVATIONS 

The  outright  purchase  of  equipment,  financed  through 
issuance  of  Treasury  debt,  is  the  lowest  cost  method  of  financing 
equipment  acquisitions.    If,  however,  outright  equipment 
purchases  are  not  feasible,  and  a  lease  is  selected  as  the  means 
to  finance  equipment  acquisitions,  a  MlPS-type  program  has  the 
potential  to  reduce  equipment  leasing  costs.     If  properly 
structured  and  implemented,  a  MIPS  approach  appears  to  be  a 
reasonable  compromise  to  fit  equipment  acquisitions  within 
budgetary  authority,  outlay,  and  deficit  reduction  targets  and 
to  reduce  the  high  financing  costs  associated  with  the  current 
financing  leases  held  by  the  government.    A  pilot  program  as 
envisioned  by  section  203  of  the  discussion  draft  provides  a 
mechanism  to  test  the  feasibility  and  cost-saving  potential  of  a 
MlPS-type  program.    The  Army  program  of  lease  refinancings 
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appears  to  be  a  reasonable  remedial  method  to  reduce  the 
financing  costs  associated  with  existing  lease  purchase 
contracts. 

The  next  phase  of  our  review  for  the  Committee  will  focus  on 
assessing  the  feasibility  and  potential  benefits  of  implementing 
NIPS  or  an  Army-type  lease  refinancing  concept  DOD-wide. 

Nr.  Chairman,  this  concludes  my  prepared  statement..  I  will 
be  happy  to  answer  any  questions  you  or  members  of  the  Committee 
have  at  this  time. 
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GOOD  MORNING  MR.   CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE.  THE 
GENERAL  SERVICES  ADMINISTRATION  ( GSA )  APPRECIATES  THE  OPPORTUNITY 
TO  TESTIFY  ON  THE  PROPOSED  PAPERWORK  REDUCTION  AND  FEDERAL 
INFORMATION  RESOURCES  MANAGEMENT  ACT  OF  1989.     THE  LEGISLATION  IS 
TIMELY  AND  VERY  MUCH  NEEDED. 

THERE  ARE  THREE  ITEMS  IN  TITLE  II  AFFECTING  GSA  WHICH  I  WILL 
ADDRESS.      FIRST,    IN  SECTION  201  THERE  IS  A  REQUIREMENT  FOR  A 
REVISED  GOVERNMENTWIDE  EQUIPMENT  INVENTORY  SYSTEM.      THE  SYSTEM  IS 
INTENDED  TO  REPORT  ON  NEW  ACQUISITIONS.      IT  WILL  PROVIDE  A 
DESCRIPTION  OF  THE  ACQUISITION  METHOD,    THE  CONTRACT  NUMBER,  AND 
THE  DELEGATION  OF  PROCUREMENT  AUTHORITY  NUMBER  FOR  EACH  SYSTEM 
ACQUIRED. 

THE  GENERAL  SERVICES  ADMINISTRATION  (GSA)  HAS  24  YEARS  OF 
EXPERIENCE  IN  DEVELOPING  AND  MANAGING  A  GOVERNMENTWIDE  COMPUTER 
EQUIPMENT  INVENTORY.     SINCE  PUBLIC  LAW  89-306  WAS  PASSED  IN  1965, 
GSA  HAS  BEEN  BUILDING  THE  GOVERNMENT'S  COMPUTER  EQUIPMENT 
INVENTORY  SYSTEM.      IN  RECENT  YEARS,   THE  SYSTEM  WAS  SIMPLIFIED  AND 
IT  WAS  ALSO  MODIFIED  TO  PERMIT  THE  GOVERNMENT  TO  COMPARE  ITS 
INVENTORY  TO  THAT  OF  FORTUNE  500  COMPANIES  HERE  IN  THE  UNITED 
STATES.     WE  NOW  HAVE  A  SYSTEM  WHICH,   AMONG  OTHER  THINGS,  ALLOWS 
US  TO  COMPARE  THE  AVERAGE  AGE  OF  COMPUTERS  IN  THE  GOVERNMENT  TO 
THOSE  IN  THE  PRIVATE  SECTOR. 
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WE  CAN  DO  THE  JOB  THAT  CONGRESS  HAS  LAID  OUT .     BUT  A  SMALL 
CAUTIONARY  NOTE  SHOULD  BE  EXPRESSED.     WHILE  THE  INVENTORY 
APPLICATION  SYSTEM  ITSELF  IS  RELATIVELY  STRAIGHTFORWARD,    THE  TENS 
OF  THOUSANDS  OF  SYSTEMS  ACQUIRED  BY  UP  TO  17,000  PROCUREMENT 
OFFICIALS  FROM  ALL  ACROSS  THE  GOVERNMENT  COMPLICATES  THE  SYSTEM 
IN  MANY  WAYS. 

AS  A  RESULT,    I  WOULD  LIKE  TO  MAKE  THREE  SPECIFIC  SUGGESTIONS. 

O       ACQUISITIONS  COMPLETED  OR  DELEGATIONS  GIVEN  IN  1990  AND 
BEYOND  WOULD  BE  INCLUDED  IN  THE  SYSTEM. 

O       THE  INVENTORY  SYSTEM  SHOULD  INCLUDE  ALL  SYSTEMS  ACQUIRED 
UNDER  A  SPECIFIC  DELEGATION  OF  PROCUREMENT  AUTHORITY 
PROVIDED  BY  GSA.     WE  WOULD  INCLUDE  IN  THE  SYSTEM  ALL 
ACQUISITIONS  BY  ALL  AGENCIES  VALUED  OVER  $2.5  MILLION. 
THIS  WILL  ELIMINATE  LOW  DOLLAR  ACQUISITIONS  BUT  WILL 
CAPTURE  ALL  OF  THE  TYPES  OF  ACQUISITIONS  IN  WHICH 
CONGRESS  HAS  SHOWN  PARTICULAR  INTEREST  OVER  MANY  YEARS. 

©       THE  INVENTORY  SYSTEM  SHOULD  INCLUDE  EQUIPMENTS  EXCEPT 
THOSE  EXEMPTED  UNDER  THE  BROOKS  ACT  AS  AMENDED.  THIS 
WILL  KEEP  THE  NEW  INVENTORY  CONSISTENT  WITH  GSA'S  OTHER 
AUTHORITIES. 
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O      THE  PROPOSED  LEGISLATION  REQUIRES  THAT  GSA  ISSUE  A 

REGULATION  WITHIN  90  DAYS  TO  IMPLEMENT  THE  REQUIREMENT 
FOR  THE  NEW  INVENTORY  SYSTEM.     GSA  CANNOT  MEET  THIS 
REQUIREMENT.     SIX  MONTHS  IS  NEEDED  AS  A  MINIMUM  TO 
PUBLISH  A  NEW  INTERIM  REGULATION.     ONE  YEAR  IS  NEEDED 
FOR  A  REGULATION  WHERE  WE  SEEK  PUBLIC  COMMENT.  ASSUMING 
THE  LEGISLATION  IS  ENACTED  IN  SEPTEMBER,  AND 
ANTICIPATING  AN  INTERIM  RULE  WE  WOULD  PUBLISH  THE  NEW 
REGULATION  IN  MARCH  1990.     THUS,   IT  WILL  NOT  BE  POSSIBLE 
TO  IMPLEMENT  A  NEW  GOVERNMENTWIDE  REPORTING  REQUIREMENT 
BY  JANUARY  31,    1990.     IT  IS  SUGGESTED  INSTEAD  THAT 
IMPLEMENTATION  BE  PLANNED  FOR  JUNE  30,    1990;  AND,  THAT 
THE  FIRST  REPORT  FROM  AGENCIES  INCLUDE  ACQUISITIONS 
COMPLETED  IN  THE  FIRST  TWO  QUARTERS  OF  THE  FISCAL  YEAR. 
THEREAFTER,   WE  COULD  OPERATE  ON  THE  QUARTERLY  SCHEDULE 
LAID  OUT  BY  CONGRESS. 

THE  SECOND  ITEM  I  WOULD  LIKE  TO  DISCUSS  IS  SECTION  202  ENTITLED 
"MANDATORY  USE  OF  FTS2000  BY  FEDERAL  AGENCIES". 

WE  WELCOME  THE  NEW  LANGUAGE  IN  THE  BILL  REGARDING  FTS2000.  SINCE 
PUBLIC  LAW  100-440  WAS  PASSED  LAST  SEPTEMBER,  GSA  HAS  HAD  A  LOT 
OF  EXPERIENCE  IN  ESTABLISHING  POLICY,   PROCURING,  AND  MANAGING 
THIS  MAJOR  SYSTEM.     ACTUAL  TRANSITION  TO  FTS2000,  AND  OPERATION, 
WILL  BEGIN  IN  OCTOBER  OF  THIS  YEAR. 
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THE  FTS2000  SYSTEM  AS  A  MANDATORY  SYSTEM  OFFERS  MANY  ADVANTAGES 
TO  THE  FEDERAL  GOVERNMENT.     A  SINGLE  SYSTEM  WITH  TWO  SUPPLIERS 
PROVIDES  A  STANDARDIZED  SYSTEM  FOR  DATA  AND  VIDEO  TRANSMISSIONS 
AS  WELL  AS  FOR  VOICE  TRAFFIC.     THIS  IS  A  RESOURCE  THAT  THE 
GOVERNMENT  CAN  BUILD  UPON  AS  IT  ENTERS  THE  1990' S  AND  CLOSES  OUT 
THE  20TH  CENTURY. 

IN  ADDITION  TO  THE  MAJOR  COST  SAVINGS  OF  FTS2000  OVER  THE  CURRENT 
VOICE  SYSTEM,   THERE  WILL  BE  REDUCED  ADMINISTRATIVE  COSTS  IN  ALL 
AGENCIES  ASSOCIATED  WITH  SMALL  TELECOMMUNICATIONS  PURCHASES. 
EACH  AGENCY  THROUGH  FTS2000  WILL  BE  ABLE  TO  MEET  ITS  EMERGING 
TELECOMMUNICATIONS  REQUIREMENTS  IN  A  MUCH  MORE  TIMELY  FASHION. 
AND,   WE  SEE  ADVANTAGES  FOR  THE  SMALLER  BUSINESSES  IN  THIS  NATION. 
WITH  LONG  DISTANCE  TELECOMMUNICATIONS  BEING  PROVIDED  VIRTUALLY  AS 
A  GOVERNMENT  FURNISHED  SERVICE,   SMALLER  BUSINESSES  WILL  BE  ABLE 
TO  BID  ON  THE  BIGGER  INFORMATION  TECHNOLOGY  ACQUISITIONS  WITHOUT 
THE  NEED  TO  EMPLOY  SCARCE  COMMUNICATIONS  ENGINEERING  SKILLS. 
SMALLER  BUSINESSES  WILL  BE  ABLE  TO  FOCUS  ON  THE  APPLICATION 
SYSTEMS  AND  ADP  EQUIPMENT  NEEDS  OF  THE  GOVERNMENT.     THESE  ARE 
AREAS  WHERE  SMALLER  BUSINESSES  HAVE  BEEN  ABLE  TO  SUCCESSFULLY 
MARKET  TO  THE  GOVERNMENT  DURING  THE  PAST  DECADE. 

IN  GENERAL,  AGENCIES,   INCLUDING  CENTRAL  AGENCIES,   HAVE  BEEN 
SUPPORTIVE.     CONGRESSIONAL  COMMITTEES,   ESPECIALLY  YOUR  OWN 
MR.  CHAIRMAN,  HAVE  BEEN  SUPPORTIVE.     SOME  SERVICE  SUPPLIERS 
IN  THE  PRIVATE  SECTOR  HAVE  EXPRESSED  CONCERNS. 
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AS  A  RESULT ,   WB  HAVE  BEEN  WORKING  WITH  VENDOR  ASSOCIATIONS  AND 
AGENCIES  TO  DEVELOP  AN  INTERIM  REGULATION  AND  AN  ACCOMPANYING 
BULLETIN  TO  IMPLEMENT  CONGRESS'    INTENT  REGARDING  THE  MANDATORY 
NATURE  OF  THE  FTS2000  SYSTEM.     THE  REGULATION  AND  THE  BULLETIN 
ARE  BEING  USED  TO  ADDRESS  THE  CONCERNS  THAT  THE  AGENCIES  AND  THE 
VENDOR  COMMUNITY  HAVE  RAISED.     WHEN  THESE  TWO  DOCUMENTS  ARE 
PUBLISHED  AND  BECOME  EFFECTIVE  IN  SEPTEMBER,   WE  ANTICIPATE  THAT 
THESE  PARTIES  WILL  HAVE  HAD  THEIR  SAY,   MANY  POLICY  CLARIFICATIONS 
OR  CHANGES  WILL  HAVE  BEEN  MADE,   AND  WE  SHOULD  HAVE  A  VERY  FINE 
IMPLEMENTING  REGULATION  AND  BULLETIN.     ALL  PARTIES  WILL  THEN  HAVE 
AN  OPPORTUNITY  TO  COMMENT  ON  THE  INTERIM  REGULATION  AFTER 
PUBLICATION  IN  THE  FEDERAL  REGISTER  AND  BEFORE  GSA  PUBLISHES  THE 
PERMANENT  REGULATION. 

MORE  IMPORTANT  THAN  THESE  TWO  DOCUMENTS  HOWEVER,    IS  THE  NEW 
LANGUAGE  IN  THE  PROPOSED  BILL.     THE  NEW  LANGUAGE  WILL  SOLVE 
SEVERAL  ISSUES  WHICH  HAVE  SURFACED  DURING  OUR  EXPERIENCES  IN 
RECENT  MONTHS.     IN  PARTICULAR,   THE  BILL  PROVIDES  CLARIFICATION  ON 
THE  LENGTH  OF  TIME  THAT  FTS2000  WILL  BE  MANDATORY.     IT  RECOGNIZES 
THAT  MORE  THAN  ONE  CONTRACT  SUPPORTS  THE  FTS2000  SYSTEM.  IT 
SIMPLIFIES  THE  ISSUES  OF  COST  EFFECTIVENESS  AND  UNIQUE 
REQUIREMENTS  IN  AGENCIES  BY  ASSIGNING  TO  THE  ADMINISTRATOR  OF 
GSA,   THE  AUTHORITY  TO  DETERMINE  WHETHER  OR  NOT  REQUIRED  SERVICES 
ARE  AVAILABLE  UNDER  FTS2000  CONTRACTS.     ALSO,   TO  CONDUCT  A 
SEPARATE  PROCUREMENT,   AN  AGENCY  WOULD  NEED  TO  SATISFY  GSA  THAT 
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THE  REQUIREMENT  IS  OUTSIDE  THE  SCOPE  OF  THE  FTS2000  CONTRACTS; 
AND  GSA  WOULD  HAVE  APPROVAL  AUTHORITY  OVER  ANY  SEPARATE  AGENCY 
PROCUREMENT. 

IT  SHOULD  BE  NOTED  MR.  CHAIRMAN  THAT  THE  FTS2000  CONTRACTS  ARE 
INDEFINITE  DELIVERY,    INDEFINITE  QUANTITY  VEHICLES.     THEY  ARE  NOT 
REQUIREMENT  CONTRACTS.     THE  DIFFERENCE  IS  THE  EXTENT  OF  THE 
COMMITMENT  BY  THE  GOVERNMENT  TO  THE  CONTRACTOR.      IN  AN  INDEFINITE 
DELIVERY,   INDEFINITE  QUANTITY  CONTRACT  THE  GOVERNMENT  IS  NOT 
OBLIGATED  TO  USE  THE  CONTRACT  FOR  ALL  OF  ITS  REQUIREMENTS  EVEN 
THOUGH  THOSE  REQUIREMENTS  COULD  BE  PROVIDED  BY  THE  CONTRACTOR. 
UNDER  OUR  FTS2000  CONTRACTS  THE  GOVERNMENT  IS  NOT  CONTRACTUALLY 
OBLIGATED  TO  FTS2000  VENDORS  BEYOND  THAT  WHICH  IS  STATED  AS  THE 
GUARANTEED  MINIMUM  IN  THE  CONTRACT.     WE  RECOMMEND  THAT  THE 
LANGUAGE  IN  THE  HIGHLIGHTS  OF  THE  PROPOSED  ACT  BE  CHANGED  AS 
FOLLOWS:     THE  LEGISLATION  CODIFIES  THE  MANDATORY  NATURE  OF  THE 
FTS2000  CONTRACTS  FOR  THE  ACQUISITION  OF  INTER-CITY 
TELECOMMUNICATIONS  SERVICES. 

MR.  CHAIRMAN,   SECTION  202  CONTAINS  VERY  IMPORTANT  CHANGES.  THEY 
WILL  HELP  ENSURE  THAT  THE  FTS2000  SYSTEM  WILL  BECOME  THE 
MANDATORY  GOVERNMENTWIDE  TELECOMMUNICATIONS  SYSTEM  THAT  CONGRESS 
ENVISIONED  WHEN  IT  PASSED  PUBLIC  LAW  100-440.     GSA  FULLY  SUPPORTS 
THIS  LANGUAGE. 
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THB  THIRD  AREA  THAT  I  WOULD  LIKE  TO  COMMENT  ON  IS  SECTION  203, 
"AUTOMATIC  DATA  PROCESSING  EQUIPMENT  ACQUISITION  PILOT  PROGRAM" . 
THE  GENERAL  SERVICES  ADMINISTRATION  SUPPORTS  THIS  PILOT  PROGRAM 
AND  BELIEVES  THAT  IT  WILL  DEMONSTRATE  THAT  SIGNIFICANT  SAVINGS  TO 
THE  GOVERNMENT  CAN  BE  ACHIEVED  BY  AGGREGATING  CAPITAL  LEASES  OF 
DATA  PROCESSING  EQUIPMENT.     THIS  CONCEPT  HAS  BEEN  SUCCESSFULLY 
IMPLEMENTED  BY  STATE  AND  LOCAL  GOVERNMENTS  THROUGHOUT  THE  UNITED 
STATES  AND  SAVINGS  WERE  REALIZED  IN  EVERY  INSTANCE. 

GSA  IS  READY  AND  ABLE  TO  IMPLEMENT  THE  PILOT  PROGRAM.     WE  DO, 
HOWEVER,   HAVE  TWO  RECOMMENDATIONS: 

O         THE  LANGUAGE  IN  SECTION  (b)(2)(B)  COULD  BE  INTERPRETED 
TO  REQUIRE  THAT  ALL  OF  THE  LEASE  PAYMENTS  (PURCHASE, 
PRICE,   AND  INTEREST)  BE  AVAILABLE  FROM  A  SINGLE 
APPROPRIATION.     THIS  WOULD  PREVENT  THE  PROGRAM  FROM 
BEING  USED  IN  AN  INAPPROPRIATE  MANNER.      IT  IS 
RECOMMENDED  THAT  THE  WORDING  BE  CHANGED  TO  REQUIRE  THAT 
ONLY  THE  LEASE  PAYMENTS  FOR  A  SINGLE  YEAR  BE  AVAILABLE 
FROM  AN  APPROPRIATION  ACT.     THIS  ALLOWS  THE  LEASE  TO  BE 
ENTERED  INTO  IF  THE  FIRST  YEAR'S  LEASE  PAYMENT  IS 
AVAILABLE  FROM  AN  APPROPRIATION  AND  REQUIRES  THAT  EACH 
SUCCEEDING  YEAR'S  LEASE  PAYMENT  BE  PROVIDED  FOR  IN  THE 
SUCCEEDING  YEAR'S  APPROPRIATION.     THIS  CHANGE  PUTS  THE 
PROGRAM  ON  THE  SAME  FUNDING  BASIS  AS  THE  LEASES  THE 
AGENCIES  ARE  CURRENTLY  USING. 
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O        IT  IS  RECOMMENDED  THAT  SECTION  (d)(1)  BE  CHANGED  TO 
ALLOW  THE  PILOT  TO  RUN  FOR  5  YEARS  AND  REQUIRE  THE 
ADMINISTRATOR'S  REPOF:T  AND  RECOMMENDATION  TO  BE  MADE 
AFTER  4  YEARS.     THIS  WILL  MAKE  THE  5TH  YEAR  A 
TRANSITIONAL  YEAR  DURING  WHICH  THE  PROGRAM  CAN  BE 
PHASED  DOWN  IN  AN  ORDERLY  MANNER  OR  IMPLEMENTED  ON  A 
PERMANENT  BASIS,   AS  APPROPRIATE. 

MR.  CHAIRMAN,   GSA  FEELS  THAT  THE  COMMITTEE  IS  TAKING  IMPORTANT 
STEPS  FORWARD  WITH  THIS  LEGISLATION.     WE  PARTICULARLY  ENDORSE  THE 
NEW  LANGUAGE  ON  FTS2000  AND  THE  ACQUISITION  PILOT  PROGRAM.  I 
WOULD  SUGGEST  DISCUSSIONS  BETWEEN  OUR  STAFFS  TO  ENSURE  THAT  WE 
UNDERSTAND  THE  NEEDS  OF  CONGRESS,   AND  TO  ENSURE  THAT  GSA  AND  THE 
LINE  AGENCIES  CAN  MEET  THE  NEEDS  AS  EFFICIENTLY  AND  EFFECTIVELY 
AS  POSSIBLE  IN  THE  TIME  REQUIRED. 

THANK  YOU  FOR  THE  OPPORTUNITY  TO  SPEAK  ON  THESE  ISSUES.     I  WILL 
BE  HAPPY  TO  TAKE  ANY  QUESTIONS  THAT  YOU  OR  THE  OTHER  MEMBERS  MAY 
HAVE. 
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Congress  of  the  Bmtefl  States 


COMMITTEE  ON  GOVERNMENT  OPERATIONS 


House  of  fttpresentattoes 


2167  Rayburn  Houst  Omet  Building 


ONI  HUNDRED  FIRST  CONGRESS 


September  6,  1989 


Washinoton.  DC2051B 
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Mr.  Francis  McDonough 
Deputy  Commissioner 
Information  Resources  Management 
Service 

General  Services  Administration 
18th  &  F  Streets,  N.W. 
Washington,  D.C.  20405 

Dear  Mr.  McDonough: 

As  you  know,  on  August  2,  1989,  the  Subcommittee  on  Legislation  and  National 
Security  held  a  hearing  on  the  Reauthorization  of  the  Paperwork  Reduction 
Act  and  the  Office  of  Information  and  Regulatory  Affairs.    You  were  asked, 
and  agreed,  to  appear  as  a  witness  to  give  testimony  on  Title  II,  Federal 
Government  Information  Technology. 

As  you  may  recall,  I  asked  unanimous  consent  that  the  hearing  record  remain 
open  so  that  Members  may  submit  questions  to  you  in  writing.    I  am  enclosing 
a  list  of  questions  from  Members,  and  would  appreciate  receiving  your 
written  response  by  September  22,  1989. 

Thank  you  for  your  involvement  in  our  hearing.     If  you  have  any  questions 
regarding  this  matter,  please  contact  Susan  Brita  of  Committee  staff  at 
225-5051. 

'Vincerely, 


JOIN  CONYRSL^JR. 
^Chairman 

jtfsbf 
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QUESTIONS  FOR  FRANK  McOONOUGH 

AOP  Inventory 

(1)  Under  current  practice,  what  capability  does  GSA  have  to  track  agency 
acquisitions  made  under  delegations  of  procurement  authority? 

(2)  Your  testimony  suggests  that  only  purchases  made  under  specific 
delegations  of  procurement  authority  ($2.5  million  and  above)  be  maintained 
in  this  inventory.    What  percentage  of  yearly  Federal  ADP  obligations  would 
this  capture? 

(3)  Does  the  current  inventory  maintained  by  GSA  include  equipment 
purchased  under  "Warner  Amendment"  authority? 

(4)  Why  are  you  recommending  that  "Warner  Amendment"  procurements  be  exempt 
from  the  proposed  inventory? 

Pilot  program  for  ADP  Purchases 

(1)  What  impact  will  the  MIPS  program  have  on  government  leasing  activity? 

(2)  What  are  the  anticipated  savings  associated  with  the  five  years  of  the 
program? 

(3)  Could  you  provide  a  cost  estimate  to  the  Federal  Government  to 
implement  a  MIPS  pilot  poject.    Does  the  figure  of  $75  million  to  $100 
million  suggested  by  some  seem  accurate  to  you? 
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(4)    How  much  money  would  be  saved  if  the  Federal  Government  were  to 
purchase  the  data  proessing  equipment  outright  rather  than  use  any  kind  of 
leasing  system? 

Mandatory  Use  of  FTS  2000 

(1)  On  page  5  of  your  testimony  you  mentioned  concerns  associated  with 
mandatory  use  of  FTS  2000.    Would  you  please  state  what  those  concerns  are, 
and  how  does  the  fIRMR  regulation  and  bulletin  address  those  concerns? 

(2)  What  process  does  GSA  contemplate  to  resolve  disputes  regarding  agency 
use  of  FTS  2000? 
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General  Services  Administration 
information  Resources  Management  Service 
Washington,  OC  20405 


The  Honorable 
John  Conyers,  Jr. 
Chairman,  Committee  on 


OCT  3 


Government  Operations  VS 
House  of  Representatives 
Washington,  DC  20515 

Dear  Mr.  Chairman: 

Enclosed  are  answers  to  the  ten  questions  raised  in  your  letter 
of  September  6,  1989.     The  opportunity  to  give  testimony  on  the 
Reauthorization  of  the  Paperwork  Reduction  Act  has  been 
appreciated.     As  indicated  in  the  testimony,  the  proposed 
language  pertaining  to  the  General  Services  Administration  is 
timely  and  very  much  needed. 

Sincerely, 
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ADP  Inventory 


(1)  Under  current  practice,  what  capability  does  GSA  have  to 
track  agency  acquisitions  made  under  delegations  of  procurement 
authority? 

There  is  no  procedure  in  place  today  to  easily  link  individual 
agency  contracts  for  ADP  to  specific  delegations  of  procurement 
authority  issued  by  GSA.     However,  an  amendment  to  the  Federal 
Information  Resources  Management  Regulation  will  establish  such  a 
procedure  later  this  year.     Under  the  new  procedure  agency 
contracts  for  ADP  must  identify  the  specific  GSA  delegation  the 
agency  used  to  award  the  contract.     The  legislation  you  are 
proposing  would  further  establish  this  linkage  and  is  needed. 

(2)  Your  testimony  suggests  that  only  purchases  made  under 
specific  delegations  of  procurement  authority  ($2.5  million  and 
above)  be  maintained  in  this  inventory.     What  percentage  of 
yearly  Federal  ADP  obligations  would  this  capture? 

It  is  the  responsibility  of  the  Federal  Procurement  Data  Center 
(FPDC)  to  collect  and  disseminate  procurement  data  for  over  60 
Federal  agencies.     Data  on  individual  contracts  actions  over 
$25,000  (i.e.,  anything  other  than  small  purchases)  must  be 
included  in  the  system. 

Using  figures  for  fiscal  year  1988  provided  by  the  FPDC,  we 
estimate  that  75  percent  of  yearly  ADP  obligations  would  be 
captured  in  the  new  inventory.     A  breakdown  of  the  data  is  as 
follows. 

Of  the  nearly  $2.9  billion  in  total  equipment  purchases  captured 
in  the  FPDC  for  fiscal  year  1988,   $2.2  billion  or  76  percent 
resulted  from  procurements  valued  at  $2.5  million  or  more.  Total 
software  purchases  for  fiscal  year  1988  amounted  to  $218  million. 
Of  those  obligations,  over  $129  million  or  59  percent  would  be 
captured  by  the  new  inventory  using  the  current  software 
threshold  of  $1  million.     Combining  the  two,  75  percent  of  total 
hardware  and  software  obligations  would  be  captured  under 
existing  regulatory  thresholds. 

(3)  Does  the  current  inventory  maintained  by  GSA  include 
equipment  purchased  under  "Warner  Amendment"  authority? 

Yes,   the  current  inventory  maintained  by  GSA  includes  some 
equipment  purchased  under  the  authority  of  the  Warner  Amendment, 
but  only  if  it  is  general  purpose  equipment  that  has  not  been 
built  or  modified  to  special  government  design.     Equipment  that 
is  reported  is  on  a  non-mandatory  basis. 
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(4)      Why  are  you  recommending  that  "Warner  Amendment" 
procurements  be  exempt  from  the  proposed  inventory? 

GSA's  authority  only  extends  to  items  purchased  under  the  Brooks 
Act.     Since  Warner  acquisitions  are  exempt  from  that  authority, 
it  is  proposed  that  they  not  be  required  for  the  new  inventory. 
This  would  maintain  consistency  with  our  other  program 
authorities . 


Pilot  program  for  ADP  Purchases 


( 1 )  What  impact  will  the  MIPS  program  have  on  government 
leasing  activity? 

The  MIPS  program  will  not  change  the  basic  nature  of  the  existing 
lease  obligation  between  the  agency  and  the  equipment 
vendor/ lessor .     MIPS  will  change  the  way  leases  are  acquired  by 
the  agencies  and  the  price  the  agencies  pay  for  the  lease. 

When  the  price  of  the  equipment  and  the  cost  of  the  lease  are 
integrated  in  the  same  RFP,  as  they  now  are,  these  two  aspects  of 
the  procurement  are  not  subject  to  separate  competition  and 
evaluation.     Separating  the  procurement  of  the  lease  from  the 
procurement  of  the  equipment  will  increase  competition  among 
equipment  vendors  on  equipment  prices  and  increase  competition 
among  lessors  to  provide  the  best  combination  of  lease  terms  and 
price.     This  will  allow  the  agency  to  select  the  best  lease  value 
to  use  in  acquiring  the  best  equipment  value.     MIPS  will  allow 
the  agency  to  separately  evaluate  the  price  of  the  equipment  and 
the  cost  of  the  lease  to  achieve  the  lowest  cost  and  best  value 
for  both. 

The  MIPS  program  will  have  a  direct  and  positive  effect  on 
government  leasing.     Through  competition  and  direct  access  to  the 
capital  markets  the  price  of  leasing  will  decrease  substantially, 
and  the  agency  will  be  able  to  evaluate  alternative  lease 
provisions  and  choose  the  ones  that  best  meets  its  needs. 

(2)  What  are  the  anticipated  savings  associated  with  the  five 
years  of  the  program? 

Our  analysis  of  the  savings  which  the  Federal  Government  could 
expect  from  this  program.     These  savings  are  net  of  the  fees 
which  would  be  paid  to  the  MIPS  contractor  who  will  help  us 
develop  and  implement  the  program.     Our  analysis  shows  potential 
savings  in  a  range  from  $302  million  to  $467  million  over  the 
life  of  the  pilot  program. 
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(3)  Could  you  provide  a  cost  estimate  to  the  Federal  Government 
to  implement  a  MIPS  pilot  project.     Does  the  figure  of  $75 
million  to  $100  million  suggested  by  some  seem  accurate  to  you? 

The  cost  of  implementing  the  pilot  project  should  be  divided  into 
two  categories,  GSA's  program  costs  and  the  fees  paid  to  the  MIPS 
contractor. 

GSA's  estimated  program  costs  amount  to  $3.5  million  for  the  five 
year  life  of  the  program.     This  estimate,  which  includes  overhead 
and  travel,   assumes  the  assignment  of  9  full  time  employees  to 
the  program. 

Most  of  the  work  associated  with  developing  and  implementing  the 
pilot  program  will  be  done  by  a  contractor.     This  contractor  will 
be  paid  a  "success  only"  fee  based  on  the  dollar  amount  of  the 
lease  originations.     We  estimate  the  contractor's  fee  to  be  125 
basis  points  or  $.0125  per  dollar  of  lease  origination.     Based  on 
the  lease  originations  used  to  estimate  the  savings  in  ( 2 )  above 
of  $2,450  million  to  $3,750  million  the  contractors  fee  is 
estimated  to  be  $30.6  million  to  $46.6  million  over  the  life  of 
the  program.     No  fee  will  be  paid  to  the  contractor  until  leases 
are  actually  funded  by  MIPS  and  the  total  fee  earned  by  the 
contractor  will  be  dependent  upon  the  total  amount  of  leases 
funded  by  MIPS.     The  fee  will  be  paid  from  the  proceeds  of  the 
financings  as  the  financings  are  placed.     The  Federal  Government 
will  not  make  any  advance  payments  to  the  contractor  nor  will  it 
guarantee  the  contractor  a  minimum  fee. 

The  estimated  MIPS  program  costs  incurred  by  GSA  and  the  MIPS 
contractor's  fee  amount  to  $34  million  to  $50  million.  These 
estimates  indicate  that  while  the  range  of  $75  million  to  $100 
million  is  most  likely  on  the  high  side  it  could  be  used  for 
initial  planning  purposes  with  the  understanding  that  it  contains 
an  ample  reserve  for  unanticipated  costs. 

(4)  How  much  money  would  be  saved  if  the  Federal  Government 
were  to  purchase  the  data  processing  equipment  outright  rather 
than  use  any  form  of  leasing? 

The  amount  of  money  that  the  government  would  save  if  it 
purchased  this  equipment  outright  is  dependent  on  the  current 
cost  of  treasury  borrowing  and  the  current  cost  of  leasing. 
Assuming  that  the  current  cost  of  leasing  is  approximately  twice 
the  cost  of  full  faith  and  credit  debt  then  with  5  year 
treasuries  yielding  8.5%  the  estimated  current  cost  of  leasing  is 
approximately  17%.     Because  the  government  is  operating  with  a 
deficit  budget  we  assume  that  outright  purchases  are  financed  at 
a  cost  equal  to  the  5  year  treasury  rate  of  8.5%.     Thus  the 
amount  of  money  saved  by  buying  ADP  equipment  outright  is  the 
difference  between  the  5  year  treasury  rate  of  8.5%  and  the 
estimated  current  cost  of  leasing,  17%. 
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The  cost  of  financing  AOP  equipment  when  purchased  outright  and 
the  cost  of  leasing  the  equipment  is  shown  in  the  following 
table. 


Estimated  Cost  per  $1,000,000 


Estimated: 


Financing  Financing 
Rate  Cost 


Addition 
Cost  Over 
Outright 
Purchase 


Current  cost  of  leasing  17.00%  $467,534  $233,767 

MIPS  cost  of  leasing  12.50%  343,775  110,008 
Outright  purchase  - 

5  yr  Tres.  rate  8.50%  233,767  0 


Total  financing  costs  of  $275.02  per  basis  point  per  $1,000,000 
for  a  self  amortizing  level  payment  lease  with  2  payments  per 
year.     There  are  100  basis  points  (bp)  in  a  percent.     One  bp  - 
.0001. 


Mandatory  Use  of  FTS2000 


(1)      On  page  5  of  your  testimony,  you  mentioned  concerns 
associated  with  mandatory  use  of  FTS2000.    Would  you  please  state 
what  those  concerns  are,  and  how  does  the  FIRMR  regulation  and 
bulletin  address  those  concerns? 

GSA  worked  with  three  associations,  Computer  and  Business 
Equipment  Manufacturers  (CBEMA),  Computers  and  Communications 
Industry  Association  (CCIA),  and  the  Computer  Software  and 
Services  Industry  Association  (ADAPSO)  to  obtain  industry 
comments . 

Many  comments  were  received  and  a  variety  of  changes  and 
clarifications  were  made.    At  this  point  three  concerns  remain: 

(a)      Possible  Expansion  of  FTS2000  beyond  the  original 
scope.    GSA  is  assuring  industry  that  great  care  will  be 
used  in  determining  scope  issues.     In  the  process  GSA  will 
follow  procurement  laws,  the  FIRMR  regulations  and  the 
terms  and  conditions  in  the  FTS2000  contract.    While  GSA 
plans  to  keep  the  system  current  during  the  life  of  the 
contract,  GSA  will  also  ensure  that  future  uses  will  be 
within  the  original  scope  of  the  contract. 
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(b)  Separately  pricing  and  evaluating  FTS2000  services. 

Some  firms  raise  the  question  of  whether  separate  pricing 
of  FTS2000,  within  larger  bids,  will  provide  unfair 
advantage  to  AT&T  and  Sprint. 

GSA  does  not  agree  that  separate  pricing  would  provide  an 
unfair  advantage  to  any  vendor.     In  addition,  FTS  is  not  a 
free  good.     Its  cost  must  be  evaluated  and  made  known  to 
agencies  if  FTS2000  is  to  be  used  and  recognized  as  a  cost 
effective  system. 

(c)  Availability  of  tools  to  price  FTS2000  service. 

GSA  is  making  arrangements  for  software  to  be  developed  and 
made  available  to  agencies.     It  should  be  ready  in  six 
months.     In  the  meantime,  GSA  will  provide  special 
analytical  assistance  on  a  case  by  case  basis. 


(2)  What  process  does  GSA  contemplate  to  resolve  disputes 
regarding  agency  use  of  FTS2000? 

When  an  agency  has  a  dispute  with  GSA  regarding  the  use  of 
FTS2000,  GSA  management  at  the  program  and  policy  level 
meet  directly  with  agency  managers  and  users  to  clarify  the 
issues  around  which  the  dispute  is  centered.     After  the 
issues  are  defined,  GSA  management  determines  how  the  laws 
or  regulations  apply  in  that  particular  case  and  our 
position  is  then  forwarded  to  the  agency  in  writing. 

If  the  agency  still  believes  that  GSA's  interpretation  of 
the  law  or  regulation  has  been  misapplied,  the  agency  can 
appeal  the  GSA  decision  to  the  Office  of  Management  and 
Budget  (OMB).    Very  few  appeals  are  ever  addressed  to  0MB, 
however,  because  GSA  has  been  very  successful  at  resolving 
differences  with  the  agencies  through  this  process. 
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Congress  of  the  flnfted  States 


COMMITTEE  ON  GOVERNMENT  OPERATIONS 


21S7  RAVtURN  HOUSi  OFftCI  Buiumno 


House  of  fttprtscntattoes 


ONE  HUNDRED  FIRST  CONGRESS 


September  7,  1989 


Washington,  DC  20618 


MMOOTV-m-Mtl 
MX-I1WMT4 


Mr.  Jeffrey  C.  Stelnhoff 
01  rector 

Financial  Management  Systems 
Issue 

Accounting  &  Financial  Management 
Division 

General  Accounting  Office 
441  G  Street,  N.U. 
Washington,  O.C.  20548 

Dear  Mr.  Stelnhoff: 

As  you  know,  on  August  2,  1989,  the  Subcommittee  on  Legislation  and  National 
Security  held  a  hearing  on  the  Reauthorization  of  the  Paperwork  Reduction 
Act  and  the  Office  of  Information  and  Regulatory  Affairs.    You  were  asked, 
and  agreed,  to  appear  as  a  witness  to  give  testimony  on  Title  II,  section 
203,  automatic  data  processing  equipment  acquisition  pilot  program. 

As  you  may  recall,  I  asked  unanimous  consent  that  the  hearing  record  remain 
open  so  that  Members  may  submit  questions  to  you  in  writing.    I  am  enclosing 
a  list  of  questions  from  Members,  and  would  appreciate  receiving  your 
written  response  by  September  22,  1989. 

Thank  you  for  your  Involvement  in  our  hearing.    If  you  have  any  questions 
regarding  this  matter,  please  contact  Susan  Brita  of  Committee  staff  at  225- 
5051. 


CONYERS,  JR. 
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QUESTIONS  FOR  MR.  STEINHOFF 
Pilot  program  for  ADP  Purchases 

(1)  Does  the  draft  language  allow  GSA  to  exercise  purchase  options  on 
existing  leases  as  well  as  aggregate  leases  for  sale  under  a  master  lease? 

(2)  GAO  is  now  undertaking  a  study  related  to  the  Army's  lease  refinance 
program  and  a  program  to  aggregate  leases  Into  a  pool  for  securltlzed  off- 
budget  funding.    Has  the  GAO's  study  progressed  far  enough  to  warrant  a 
pilot  project? 

(3)  Is  there  any  Information  available  about  the  Army  leasing  program  which 
indicates  the  lease  rates  the  Army  is  currently  paying  for  leased  equipment? 

(4)  What  has  been  the  general  reaction  from  the  financial  markets  to  the 
MIPs  type  programs? 

(5)  Last  fall,  the  Office  of  Management  and  Budget  (0MB)  objected  to  a  GSA 
MIPs  proposal  to  aggregate  Federal  Government  leases  Into  a  pool.    Is  this 
position  the  current  0MB  position  regarding  the  present  MIPs  proposal? 
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Ms.  Audrey  Rousseau 
Contract  Specialist 
GSA/IRMS  (KETN) 
18th  &  F  Streets,  N.w. 
Room  G-225 

Washington,  D.C.  20405 


Re:     Comments  on  Draft  MIPS  Solicitation 


Dear  Ms.  Rousseau: 

These  comments  are  submitted  by  the  American  Association  of 
Equipment  Lessors  ("AAEL") .  Our  members  include  a  majority  of 
the  vendors  and  financing  institutions  which  supply  and  finance 
the  information  technology  equipment  which  is  leased  by  the 
Federal  Government. 

AAEL  applauds  the  General  Services  Administration's  ( "GSA" ) 
effort  to  lower  the  cost  to  the  Government  by  aligning  Federal 
procurement  practices  more  closely  with  standard  commercial 
practices.  However,  AAEL  believes  that  the  proposed  Master 
Installment  Purchase  System  ("MIPS")  will  irreversibly  thrust  the 
Federal  Government  into  the  lease  financing  business,  and 
unnecessarily  replace  the  existing  experienced  and  efficient 
private  lease  financing  industry  with  one  institutional  investor 
and  a  Government  bureaucracy. 


I.  Background 

The  draft  solicitation  for  the  MIPS  program,  which  is  the 
subject  of  these  comments,  was  issued  on  March  28,  1988.  The 
draft  solicitation  provides  for  the  award  of  a  two  year  fixed 
fee,    indefinite    quantity,    indefinite   delivery    contract   to  a 
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financial  advisor/underwriter  who  will  assist  GSA's  Information 
Resources  Management  Service  (IRMS)  in  structuring  the  MIPS 
program,  and  then  raise  up  to  one-billion  dollars  in  operating 
capital  for  the  Information  Technology  Fund  ("IT  Fund") . 

The  IT  Fund  is  the  cornerstone  of  the  IRMS  MIPS  program. 
The  IT  Fund  was  established  by  Congress  in  October  1986  as  part 
of  the  Paperwork  Reduction  Re-Authorization  Act  of  1986,  §  821, 
P.L.  No.  99-500  (codified  at  40  U.S.C.  §  757).  The  IT  Fund  was 
established  through  a  merger  of  the  Automatic  Data  Processing 
("ADP")  Fund  and  the  Federal  Telecommunications  Fund.  Congress 
intended  that  the  IT  Fund  would  derive  its  operating  capital  from 
money  remaining  in  the  merged  ADP  and  Telecommunications  Funds. 
Therefore,  Congress  did  not  appropriate  any  additional  monies 
when  establishing  the  fund;  and  IRMS  has  not  requested  Congress 
to  appropriate  new  money  to  operate  the  fund. 

Instead,  IRMS  has  proposed  to  solicit  one  billion  dollars  in 
off-balance  sheet  operating  capital  for  the  fund  through  either 
direct  private  institutional  investment  or  through  the 
underwriter's  sale  to  individual  investors  of  interest-bearing 
debt- instruments,  called  Certificates  of  Participation  ("COP's"). 
Under  either  scenario,  allegedly,  the  investment  capital  will  be 
collateralized  by  the  aggregated  portfolio  of  lease  receivables 
owed  the  IT  Fund  by  procuring  agencies  financing  equipment 
through  the  fund.  However,  IRMS  has  not  yet  initiated 
negotiating  the  intra-agency  agreement  which  would  provide  the 
foundation  of  this  collateral. 

Once  the  requisite  operating  capital  for  the  IT  Fund  is 
raised,  the  IRMS  MIPS  program  proposes  to  separate  the 
Government's  procurement  of  information  technology  equipment  from 
the  procurement  of  the  lease  financing,  and  have  IRMS  internally 
administer  the  lease  financing.  IRMS  proposes  to  accomplish  this 
internal  Government  lease  financing  by  using  the  monies  privately 
raised  by  the  financial  advisor/underwriter  for  the  IT  Fund  to 
purchase  the  equipment  from  the  equipment  vendor,  then  internally 
lease  the  equipment  to  the  procuring  agency  on  a  time  payment 
plan. 
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We  respectfully  submit  that  this  course  of  internal 
financing  is  not  necessary  to  achieve  the  desired  result  of 
reducing  the  Government's  cost  of  leasing  information  resources. 
The  MIPS  program  merely  creates  a  new  federal  bureaucracy  to 
perform  internally  the  lease  management  and  administration 
services  which  are  currently  being  performed  by  an  experienced, 
efficient  and  economical  private  lease  financing  industry. 

Instead  of  replacing  the  existing  leasing  industry  with  a 
new  Government  bureaucracy,  GSA  should  allow  each  Federal  agency 
to  apply  the  suggested  lease  procurement  reforms  and  special 
contract  provisions  proposed  in  MIPS  at  the  procurement  level,  on 
a  contract-by-contract  basis.  By  this  means,  the  Government 
would  reduce  its  lease  costs  by  the  margins  contemplated  in  MIPS 
without  reducing  user  agency  procurement  flexibility,  without 
increasing  the  Government  administrative  bureaucracy,  and  without 
centralizing  all  financing  with  one  large  institutional  investor 
at  the  expense  of  many  small  businesses  which  currently  service 
the  Government's  financing  needs. 


ii.    Current  Federal  Lease  Financing  practices 

The  Federal  Government  typically  leases  equipment  under 
either  a  straight  ("operating")  lease  or  an  equity-building 
("capital")  lease  such  as  Lease-To-Ownership  Plan  ("LTOP")  or 
Lease  With  Option  to  Purchase  ("LWOP").  Industry-standard 
practice  is  for  the  prime  contractor,  usually  an  equipment 
manufacturer  or  regular  dealer,  to  team  with  a  captive  lease 
financing  company  or  a  third  party  financing  institution  to 
provide  the  lease  financing  desired  by  the  procuring  agency. 
After  contract  award  and  acceptance  of  the  equipment,  the 
financing  institution  will  finance  the  lease  by  purchasing  the 
equipment  from  the  prime  contractor  in  return  for  an  assignment 
of  the  lease  receivables  for  the  term  of  the  Government  lease. 
This  type  of  Government  financing  is  accomplished  pursuant  to  the 
provisions  of  the  Assignment  of  Claims  Act  of  1940,  as  amended, 
31  U.S.C.   §  3727,  41  U.S.C.   §  15. 
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a.   competition  woy  Exist* 

Substantial  competition  in  lease  finance  rates  exists  under 
the  current  financing  structure.  Before  a  procuring  agency  may 
decide  to  lease,  rather  than  purchase,  the  agency  must  conduct  a 
comparative  cost  analysis.  FIRMR  §  201-24.208.  The  Department 
of  Defense  also  requires  that  any  non-purchase  alternative 
constitute  the  "lowest  total  overall  cost".  Rep.  No.  98-567  on 
FY  1984  DoD  Appropriations  Act;  Rep.  Mo.  98-1086  on  FY  1985  DoD 
Appropriations  Act.  Therefore,  financing  costs  incorporated  into 
lease  rates  by  private  industry  must  always  be  competitive  enough 
to  optimally  evaluate  against  purchase  costs. 

Then,  even  after  the  agency  elects  to  lease  rather  than 
purchase,  the  Competition  in  Contracting  Act,  41  U.S.C.  §  253 
("CICA")  requires  that  only  the  lowest  overall  priced  lease  for 
equipment  capable  of  meeting  the  agency's  defined  minimum  needs 
can  win  the  award.  Therefore,  the  lease  rates  must  be  low 
enough  to  represent  the  lowest  priced  lease  plan  available  to  the 
agency  from  all  of  the  vendors  who  propose  lease  plans.  Needless 
to  say,  equipment  vendors  and  regular  dealers  aggressively  shop 
to  obtain  the  lowest  lease  finance  rates  available.  In  this 
regard,  it  is  quite  common  for  three  or  four  financing  companies 
to  bid  head-to-head  to  provide  the  lease  financing  for  one 
equipment  vendor.  In  any  procurement,  the  free  enterprise 
private  marketplace  is  at  work,  and  the  lease  financing  companies 
compete  for  the  Federal  Government's  business. 


B.      Private  Industry  Is  Already  Obtaining 
Economies  Of  Scale  

Also,  lease  financing  companies  are  currently  able  to  obtain 
the  economies  of  scale  sought  through  the  MIPS  proposal  by 
placing  the  leases  purchased  from  the  equipment  vendor  with 
institutional  investors.  Typically,  the  captive  credit 
corporations  raise  funds  through  the  issuance  of  debentures  and 
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an  independent  leasing  company  obtains  funds  from  the  investment 
houses  or  direct  placement  with  large  banks  which  maintain  a 
large  Government  portfolio.  Private  industry  borrows  its  money 
from  the  same  sources  targeted  by  GSA  in  HIPS. 

Once  the  financing  company  purchases  the  equipment  from  the 
equipment  vendor  subject  to  the  Government  lease,  the  financing 
company  assumes  all  of  the  costs  of  administration  and  risks  of 
ownership.  The  financing  company  must  assume  the  liability  for 
personal  property  taxes,  pay  for  insurance,  administer  the  lease, 
including  invoicing,  collection,  and  account  reconciliation, 
assume  the  risk  of  late  Government  payments,  and  assume 
responsibilities  for  remarketing  the  equipment  in  the  event  of  an 
early  termination  by  the  user  agency.  These  are  some  of  the 
management  and  administrative  costs  which  the  Government  would 
have  to  assume  under  the  contemplated  HIPS  structure  if  I RMS  were 
to  internally  finance  Government  equipment  leases.  We  are 
shocked  to  hear  that  IRMS  believes  that  the  administration  of  the 
MIPS  one  billion  dollar  program  can  be  conducted  with  a  staff  of 
two  or  three  within  GSA.  This  was  announced  by  IRMS  at  the 
bidders  conference  and  is  absurd. 


C.      GSA  Is  Insulating  The  MIPS  Program 
From  The  Current  Credit  Risks  

Aside  from  the  administrative  costs  necessarily  included 
within  the  price  of  a  federal  equipment  lease,  when  quoting  a 
lease  rate  the  financing  company  must  also  consider  the  many 
credit  risks  involved  in  financing  a  federal  lease.  In  addition 
to  the  contractual  risks  discussed  below,  the  financing 
institution  must  assume  the  substantial  risk  of  a  rise  in 
interest  rates  between  the  time  a  fixed  lease  rate  proposal  is 
submitted  to  the  equipment  vendor  and  the  time  when  the  leased 
equipment  is  actually  accepted  by  the  user  agency  (which  can 
often  be  as  much  as  a  year) .  In  order  to  reduce  some  of  the 
risks  associated  with  interest  rate  fluctuations,  IRMS  proposes 
to  allow  the  quotation  of  MIPS  lease  financing  offers  on  a 
floating  rate  basis  calculated  as  a  margin  over  comparable  term 


864 


Ms.  Audrey  Rousseau 
April  25,  1988 
Page  6 


Treasury  obligations.  This  special  arrangement,  if  offered  on  a 
procurement  by  procurement  basis,  would  substantially  reduce  the 
Government's  costs  and  the  private  financing  industry  would 
welcome  such  a  reform. 

Another  major  credit  risk  in  financing  any  Federal  lease  is 
the  procuring  agency's  right  to  terminate  the  contract  for  its 
convenience  at  any  time  without  cause.  The  Termination  for 
Convenience  clause  is  mandatory  for  all  fixed-price  contracts 
with  the  Federal  Government  for  over  $100,000.  This  provision  is 
utilized  by  the  Government  to  rid  itself  of  obsolete  equipment. 
I RMS  proposes  to  limit  this  clause  in  leases  financed  through  the 
MIPS  program  so  that  the  user  agency  cannot  terminate  lease 
payments  to  the  IT  Fund  for  the  agency's  convenience,  unless  "the 
agency  head  determines  in  his  or  her  sole  discretion,  that 
appropriations  available  to  fund  the  lease  are  insufficient." 
The  private  lease  financing  industry  has  never  had  the  luxury  of 
offering  financing  to  the  Government  absent  the  Termination  for 
Convenience  provisions  and  would  welcome  such  an  opportunity. 

The  Government  also  currently  has  the  right  to  withhold 
lease  payments  for  defective  performance  and  a  common  law  right 
to  set  off  payments  owed  a  contractor  against  contractor  debts  to 
the  Government,  such  as  back  taxes.  I  RMS  proposes  to  include  a 
"no  offset"  provision  in  leases  financed  through  the  MIPS 
program,  under  which  the  user  agency  would  be  forced  to  continue 
making  lease  payments  to  the  IT  Fund  regardless  of  the 
performance  of  the  leased  equipment. 

Another  risk  associated  with  financing  Federal  leases  is  the 
risk  of  non-appropriation.  Most  Federal  acquisitions  are  funded 
on  an  annual  basis.  Therefore,  Anti-Deficiency  statutes  such  as 
31  U.S.C.  §  1341  and  41  U.S.C.  §  11,  which  prohibit  commitments 
in  excess  of  appropriations,  preclude  agencies  from  entering  into 
multi-year  contracts  where  the  payment  obligation  is  absolute. 
As  discussed  more  fully  later,  the  MIPS  program  purports  to  be 
limiting  the  risk  of  non-appropriation  by  utilizing  the  multi- 
year  contracting  authority  conferred  upon  the  IT  Fund  by 
Congress . 
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IRMS  has  also  proposed  to  minimize  financing  risks  by 
including  special  contract  provisions  in  the  MIPS  contract  to: 
(a)  provide  for  pre-payment  penalties  in  the  event  of  early 
termination  or  buy-out  of  the  leased  equipment  by  the  user 
agency;  and  (b)  transfer  legal  title  to  the  user  agency  as 
lessee  at  the  beginning  of  the  lease  term  so  that  the  Government 
assumes  the  risk  of  loss  and  responsibility  for  insurance 
(Government  self- insures)  and  state  and  local  taxes  (Government 
immune) .  . 


D.      Another  Bureaucracy  Is  Not  Needed 
TP  Enjoy  savings  

These  special  provisions  all  represent  worthy  and  innovative 
procurement  reforms  which,  if  implemented,  will  reduce 
Government  lease  finance  costs.  But,  the  Government  will  save 
just  as  much  money  by  simply  permitting  agencies  the  flexibility 
to  apply  these  special  provisions,  on  a  contract-by-contract 
basis,  within  the  existing  private  lease  financing  marketplace. 
As  the  MIPS  program  is  currently  structured,  individual  agencies 
have  no  flexibility.  They  can  either  waive  the  common  law  right 
to  off-set  and  the  protections  of  the  Termination  for  Convenience 
clause  and  finance  the  lease  internally  through  the  IT  Fund,  or 
they  can  maintain  all  traditional  off -set  and  premature 
termination  rights  and  accept  the  vendor's  lease  proposal. 
Although  GSA  maintains  that  agency  participation  in  MIPS  will  be 
voluntary,  the  agency  will  be  forced  to  compare  apples  to  oranges 
between  MIPS  and  private  industry. 

A  better  alternative  would  be  to  allow  the  user  agency 
discretion  to  decide  on  a  contract-by-contract  basis,  those  risks 
which  they  are  willing  to  accept,  and  those  risks  which  the 
agency  is  not  willing  to  accept.  This  is  the  common-sense 
approach  to  any  risk-benefit  analysis.  For  instance,  under 
current  procurement  procedures ,  agencies  have  discretion  whether 
to  include  a  Cancellation  or  Discontinuance  clause  in  a  lease 
contract.    The  presence  of  such  a  clause  will  increase  the  credit 
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risk  of  the  lease  to  the  financing  company,  and  thereby  increase 
the  finance  rate.  But,  the  agency  may  determine  that  the  right 
to  discontinue  a  lease  without  termination  liability  is 
necessary,  and  thereby  decrease  its  risk  of  being  stuck  with  an 
uneconomic  lease,  is  worth  the  extra  finance  costs  passed  on  in 
the  lease  rate.  Using  the  same  reasoning,  agencies  could  make 
such  decisions  with  regard  to  accepting  title  up-front, 
termination  for  convenience  liability,  off-set  rights,  prepayment 
penalties  and  floating  interest  rates. 

The  Government  has  recently  introduced  innovative  reform 
along  these  lines  when  procuring  telecommunications  equipment. 
A  floating  interest  rate  was  employed  by  GSA  in  the  recent 
Washington  Interagency  Telecommunications  System  ("WITS")  and 
Aggregated  Switch  Procurements  ("ASP") .  However,  if  structured 
like  MIPS,  the  Government  could  reduce  the  risk  of  interest  rate 
fluctuations,  and  thereby  reduce  leasing  costs  further,  if  the 
Treasury  rate  upon  which  the  margin  is  calculated  was  the 
Treasury  rate  on  the  date  of  equipment  acceptance,  rather  than 
the  date  of  equipment  order. 

We  believe  that  the  private  leasing  industry  is  currently 
serving  the  needs  of  the  Government  and  that  private  industry's 
experience  obtained  over  the  last  few  decades  is  being 
undervalued  by  I RMS .  With  the  implementation  of  the  reforms 
discussed  above,  the  Government  could  enjoy  the  same  savings  if 
not  more  than  that  projected  under  MIPS  and  without  the  cost  of 
creating  another  Federal  bureacuracy. 


III.    Practical  Concerns  Regarding  MIPS 
a.     hips  is  Basal  Upon  incorrect  Agsumptians. 

The  MIPS  program  is  based  upon  two  assumptions.  First,  IRMS 
assumes  that  by  incorporating  special  provisions  in  a  lease 
contract  to  reduce  perceived  risk  to  investors,  the  MIPS  program 
can  reduce  lease  costs.  Second,  IRMS  assumes  that  through 
Government    internal    management   and   administration   of  federal 


( 

867 

Ms.  Audrey  Rousseau 
April  25,  1988 
Page  9 


leases  with  financing  provided  by  one  large  institutional 
investor,  the  MIPS  program  will  further  reduce  lease  costs.  As 
pointed  out  in  the  previous  section,  the  first  assumption  —  that 
incorporating  special  provisions  which  reduce  financing  risk  will 
reduce  lease  costs  —  is  entirely  correct.  But,  the  second 
assumption  —  that  a  Government  administered  lease  will  provide 
access  to  less  expensive  financing  than  a  privately  administered 
lease  —  is  plain  and  simply  wrong. 

The  Government  has  not  conducted  any  cost  evaluation  to 
support  the  hypothesis  that  a  Government  administered  lease  can 
be  financed  at  lower  rates  than  a  privately  administered  lease. 
Yet,  Mr.  Patrick  J.  Keogh,  Chief  of  GSA's  Economic  Analysis 
Branch  for  Telecommunications  Procurement,  has  openly  published 
generalizations  regarding  the  cost  savings  possible  from  internal 
Government  management  and  administration  of  its  leases. 


B.      csa's  own  Rvampi »  t«  Fatally  Flawed 

In  a  July  6,  1987  issue  of  Federal  Computer  Week.  Mr.  Keogh 
alleges  that  the  Government  could  save  a  total  of  three  percent 
in  lease  financing  costs  if  the  Government  financed  its  leases 
for  information  technology  equipment  through  the  issuance  of 
certificates  of  participation.  His  position  is  based  on  the 
assumption  that  vast  economies  of  scale  are  possible  through 
bundling  a  portfolio  of  federal  leases  and  financing  the 
portfolio  by  issuing  debt  instruments  secured  by  the  portfolio. 
This  is  allegedly  a  more  efficient  means  of  financing  federal 
leases  than  obtaining  the  financing  from  the  equipment  vendor  on 
a  contract-by-contract  basis. 

What  this  economic  analysis  fails  to  recognize,  however,  is 
that  the  private  lease  financing  industry  already  achieves  these 
economies  of  scale  when  the  vendor  places  its  leases  with  a 
corporate  captive  leasing  company  or  a  third  party  financing 
institution.  These  credit  corporations  and  financing 
institutions  maintain  a  portfolio  of  federal  leases  and  rates  are 
calculated,   not  on  the  individual  risks  of  a  particular  lease, 
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but  on  the  credit  risk  of  the  entire  aggregated  portfolio. 
Moreover,  these  financing  companies  obtain  their  monies  from  the 
same  sources  targeted  by  IRMS  in  MIPS. 

The  numbers  contained  in  Mr.  Keogh's  article  also  fail  to 
support  his  sweeping  conclusions.  In  his  article,  Mr.  Keogh 
presents  the  following  example,  comparing  interest  rates 
available  from  MIPS  with  interest  rates  available  from  the 
vendor: 


Equipment  Cost  $20,000,000.00 

Vendor  Interest  Cost  Rate  11%  APR 

Vendor  Monthly  Payment  200,000.00 

COP  Interest  Cost  Rate  8%  APR 

COP  Monthly  Payment  150,000.00 

Vendors  Cost  of  Money  9%  -  10.5% 


If  these  numbers  were  correct,  the  lease  term  in  this 
example  would  be  22.75  years  for  the  vendor  financing  and  27.58 
years  for  the  COP  method.  To  the  contrary,  if  one  assumes  a  more 
realistic  term  of  three  years  which  is  common  throughout  the 
Government  when  leasing  equipment,  the  monthly  payment  for  $20 
million  in  equipment  financed  under  the  vendor  lease  would  be 
$654,774.34  and  the  COP  monthly  payment  would  be  $626,727.31. 
Note  that  this  is  only  half  of  the  savings  which  Mr.  Keogh  claims 
in  his  example. 

As  stated  previously,  one  major  risk  which  the  entity 
administering  a  Government  lease  must  assume,  is  the  risk  of  late 
payment.  After  taking  into  consideration  the  typical  timing  of 
Government  lease  payments,  Mr.  Keogh's  numbers  become  even  more 
misleading.  For  instance,  under  the  Prompt  Payment  Act,  the 
Government  has  30  days  from  receipt  of  invoice  to  make  payment, 
plus  an  additional  15  day  grace  period.  In  practice,  most 
federal  agency  lease  payments  can  be  at  least  90  days  late. 

If  the  vendor's  interest  rate  in  Mr.  Keogh's  example  is  11%, 
and  if  the  vendor's  cost  of  money  is  between  9%  and  10.5%,  then 
Mr.  Keogh's  conclusions  that  the  vendor  enjoys  a  "terrific  yield" 
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and  that  third  party  financing  institutions  are  "taking  advantage 
of  the  Government  procurement  process"  are  not  accurate  when  the 
costs  of  typical  Government  late  payments  are  considered.  For, 
if  the  vendor  financed  $20  million  in  leased  equipment  for  36 
months  by  selling  the  equipment  and  assigning  the  lease  proceeds 
to  a  financing  institution  at  a  10.5%  discount  rate  allowing  for 
90  days  late  payment,  then  the  lease  financing  company  would  have 
lost  $374,307.15  on  the  equipment.  Mathematically,  the  financing 
company  would  have  to  obtain  a  9.39%  discount  rate  just  to  break 
even. 


C.      MIPS  Will  Result  In  Higher  Costs 
For  Other  Financing  

Another  intangible,  not  easily  quantified  but  one  which  IRMS 
has  ignored,  is  that,  if  adopted,  the  MIPS  internal  lease 
financing  program  will  create  a  perception  in  the  financial 
community  that  there  are  two  classes  of  federal  leases.  And, 
this  perception  may  increase  interest  rates  for  the  perceived 
riskier  non-MIPS  leases  above  current  levels.  Conceptually,  if 
an  agency  waives  all  of  its  termination  rights  under  MIPS,  the 
financial  community  could  understandably  assume  that  if  a 
transaction  is  withheld  from  the  MIPS  program  and  financed 
outside  of  MIPS,  that  the  agency  intends  to  terminate  the  lease 
and  thus  the  finance  rates  will  be  much  higher  for  those  lease 
transactions  not  financed  under  MIPS.  We  do  not  believe  IRMS  has 
even  considered  how  MIPS  would  impact  the  current  financing 
market. 


D.      MIPS  Does  Not  Employ  Multi-Year 
Contracting  Authority  

Under  the  guise  of  the  procurement  advantages  possible 
through  utilization  of  the  IT  Fund's  multi-year  contracting 
authority  for  information  technology  resources,  IRMS  is 
attempting  to  internally  manage  the  administrative  and  lease 
financing  services  which  are  being  efficiently  and  economically 
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managed  by  an  existing  and  highly-competitive  private  lease 
financing  industry.  In  support  of  the  MIPS  program  to  internally 
finance  the  Government's  leases,  I  RMS  places  paramount  emphasis 
on  the  existence  of  multi-year  procurement  authority.  For 
instance,  on  page  4  of  the  draft  solicitation,  it  is  stated  that: 

Recent  changes  to  the  Property  Act  have 
combined  the  FT  Fund  and  the  ADP  Fund  into 
the  Information  Technology  (IT)  Fund. 
Acquisitions  for  ADP  and  Telecommunications 
Systems  can  now  utilize  multiyear  contracting 
authority  when  acquired  through  the  IT  fund. 

The  Federal  Government  generally  has 
procured  its  high  technology  systems  through 
equipment  acquisitions.  When  leasing  is 
utilized  as  the  method  of  acquisition,  the 
leasing  provisions  are  integrated  in  the  same 
contractual  document  with  the  procurement  of 
the  equipment.  This  was  done  because  of  the 
lack  of  multivear  contracting  authority  ... 
(emphasis  supplied) 

When  multi-year  contracting  authority  is  used,  the  procuring 
agency  is  not  limited  by  an  annual  appropriation  and  the 
requirements  of  the  Anti-Deficiency  Act.  The  agency  operating 
under  multi-year  authority  may  make  unconditional  commitments 
which  extend  beyond  the  current  fiscal  year.  In  effect,  a  multi- 
year  lease  entered  into  pursuant  to  multi-year  contracting 
authority  involves  a  lower  credit  risk  than  a  multi-year  lease 
entered  into  pursuant  to  the  agency's  annual  appropriation  from 
Congress  due  to  the  decreased  risk  of  non-appropriation  during 
the  lease  term  under  a  multi-year  appropriation.  Another 
advantage  to  a  lease  conducted  under  multi-year  authority  is 
that  the  user  agency  may  include  a  termination  liability  schedule 
which  unconditionally  obligates  the  Government  to  pay  certain 
amounts  in  the  event  of  a  premature  termination,  even  if  the 
termination  occurs  in  later  fiscal  years. 
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Despite  all  the  emphasis  in  MIPS  on  the  IT  Fund's  multi-year 
contracting  authority,  the  fact  remains  that  IRMS  does  not  even 
contemplate  using  the  IT  Fund's  multi-year  contracting  authority 
to  fund  MIPS  equipment  leases.  First,  multi-year  authority 
connotes  an  appropriation  which  is  not  limited  to  the  current 
fiscal  year.  IRMS  does  not  intend  to  use  appropriated  funds — 
multiyear  or  otherwise  —  to  capitalize  the  IT  Fund.  The 
private  funds  raised  by  IRMS  may  theoretically  be  obligated  at 
any  time,  and  are  not  tied  to  the  five  year  authority  of  the  IT 
Fund.  Second,  the  MIPS  program  does  not  even  involve  multi- 
year  leases.  Under  MIPS,  IRMS  shall  use  monies  privately  raised 
for  the  IT  Fund  to  purchase  the  equipment  from  the  vendor,  then 
internally  lease  the  equipment  to  the  user  agency  on  a  time 
payment  plan.  The  purchase  between  IRMS  and  the  equipment  vendor 
takes  place  up-front,  in  year  one,  so  the  IT  Fund's  multi-year 
authority  is  irrelevant  as  between  the  equipment  vendor  and  the 
Government . 

Moreover,  IRMS  does  not  contemplate  utilizing  the  IT  Fund's 
multi-year  contracting  authority  when  internally  financing 
equipment  leases  between  the  IT  Fund  and  participating  agencies. 
The  participating  agency  shall  still  be  making  payments  based  on 
the  intra-agency  agreement  from  its  annual  appropriation,  and  the 
participating  agency  shall  have  the  right  to  prematurely 
terminate  the  intra-agency  lease  in  the  event  of  a  non- 
appropriation.  The  multi-year  termination  liability  schedule 
contained  at  paragraph  L.28  of  the  draft  MIPS  solicitation 
applies  to  the  contract  between  IRMS  and  the  awardee  financial 
advisor/underwriter;  not  between  the  IT  Fund  and  participating 
agencies. 

We  believe  a  careful  review  of  the  MIPS  structure  will 
disclose  that  multi-year  authority  is  irrelevant. 
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E.      Another  NIPS  Unknown  Is  The  Undrafted 
Ultra-Agency  Agreement  

From  the  foregoing  analysis,  it  is  obvious  that  the  credit 
risk  involved  with  financing  MIPS  leases  does  not  derive  from  the 
IT  Fund's  multi-year  contracting  authority;  the  credit  risk 
derives  from  the  participating  agency's  annual  appropriation  from 
Congress  and  the  terms  and  conditions  contained  in  the  intra- 
agency  agreement  between  the  lessor  IT  Fund  and  the  lessee 
participating  agency.  Interestingly,  IRMS  has  not  drafted  a 
proto-type  intra-agency  agreement,  even  though  this  is  the  key 
document  wherein  the  risk  to  the  investor  of  recouping  monies 
loaned  to  the  IT  Fund  will  be  defined. 

IRMS  must  draft  and  negotiate  an  intra-agency  agreement  with 
each  agency  which  may  participate  in  the  MIPS  program.  In  this 
regard,  IRMS  must  decide  whether  to  use  one  standard  form 
agreement  for  all  participating  agencies  in  order  to  obtain 
uniformity  of  risk  in  the  IT  Fund  lease  portfolio.  Or,  whether 
to  permit  participating  agencies  to  have  some  flexibility  in 
deciding  whether  or  not  to  limit  their  existing  rights  of  annual 
renewal,  termination  for  convenience,  cancellation,  set-off  and 
withhold  payments  for  performance  deficiencies.  On  this  issue, 
IRMS  is  likely  caught  in  a  wCatch-22" .  Agencies  will  likely 
resist  use  of  the  IT  Fund  if  they  are  not  provided  with  this 
flexibility.  On  the  other  hand,  IRMS  will  not  be  able  to  deliver 
an  aggregated  low  risk  lease  portfolio  to  its  underwriter  if 
agencies  are  allowed  such  flexibility.  In  fact,  IRMS  is  trying 
to  portray  the  arrangement  as  a  "hell  or  highwater"  commitment  to 
satisfy  the  investment  bankers. 

Moreover,  regardless  of  the  deftness  with  which  the  intra- 
agency  agreement  is  drafted,  the  agreement  will  introduce  two  new 
credit  risks  to  MIPS  lease  financing,  not  present  in  private 
lease  financing,  due  solely  to  the  fact  that  the  agreement  will 
be  between  two  agencies  of  the  Federal  Government.  First, 
whereas  private  financing  institutions  can  sue  the  lessee  in  the 
event  of  non-payment,  IRMS  cannot  use  the  courts  to  enforce  a 
participating    agency's    obligation   to    re-pay   the    IT    Fund  for 
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sonies  advanced  by  the  Fund  to  purchase  equipment.  Second, 
whereas  private  financing  institutions  nay  avail  themselves  of 
the  Prompt  Payment  Act  to  recover  interest  penalties  from  user 
agencies  which  do  not  pay  on  time,  IRMS  has  no  similar  mechanism 
to  enforce  prompt  payment  from  participating  agencies,  and  has  no 
means  to  recover  the  lost  cost  of  money  caused  by  such  a  float  in 
payments . 

As  the  following  chart  shows,  over  the  past  several  years, 
the  IT  Fund  has  experienced  an  increasing  negative  cash  flow 
between  revenues  and  expenses.  And,  as  of  the  first  and  second 
quarters  of  FY  1987,  the  IT  Fund  showed  a  $40  million  deficit. 


(Figures  are 

in  millions 

of  dollars) 

FISCAL 
YEAR 

ACCOUNTS 
PAYABLE 

FUNDS 
WITH 
TREASURY 

ONE 
MONTH 
REVENUE 

ONE 
COVERAGE 

1984 

$139 

$  82 

$75 

$18 

1985 

198 

116 

74 

-8 

1986 

223 

112 

78 

-33 

1987 

212 

94 

78 

-40 

(Excerpted  from  "Information  Technology  Fund  Cost  and  Capital 
Requirements  Plan,  Fiscal  Years  1987-1988 ",  p.  4) 


If  the  ADP,  Telecommunications  and  IT  Funds  could  not  remain 
self-sufficient  based  upon  past  Congressional  appropriations, 
what  security  can  IRMS  offer  potential  investors  that  monies 
loaned  to  the  IT  Fund  will  be  timely  recouped  with  interest?  The 
entire  structure  and  interaction  between  the  IT  Fund  and  the 
individual  agencies  has  not  been  thoroughly  considered  by  IRMS. 
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F.      Evaluation  Guidelines  Have  Mot  Been  Considered 

One  final  practical  consideration  not  addressed  by  the 
proposed  MIPS  program  concerns  the  means  by  which  a  user  agency 
is  to  determine  whether  to  finance  an  equipment  lease  through 
MIPS  instead  of  the  vendor.  We  submit  that  practical  guidelines 
cannot  be  implemented  to  enable  an  agency  to  compare  and  conduct 
a  fair  evaluation  of  the  costs  of  internally  financing  a  lease 
through  MIPS  versus  obtaining  lease  financing  through  the 
equipment  vendor.  Quite  simply,  this  is  analogous  to  trying  to 
compare  apples  and  oranges.  The  two  lease  programs  are 
completely  different  entities  incorporating  completely  different 
risks. 

How  can  an  agency  practically  evaluate:  (a)  a  MIPS  lease 
proposal,  which  has  the  benefit  of  a  floating  interest  rate, 
Government  assumption  of  risk  or  loss,  insurance,  and  taxes,  no 
set-off  and  a  limited  non-appropriation  right;  against  (b)  a 
vendor  lease  proposal,  which  must  account  for  the  risks  of  agency 
premature  termination,  non-renewal,  non-appropriation,  set-off, 
and  which  includes  the  costs  of  insurance  and  taxes.  Moreover, 
under  the  current  system,  the  agency  obtains  a  firm  fixed  price 
and  the  financing  company  assumes  the  risk  of  rising  finance 
rates.  Whereas,  under  MIPS,  the  agency  assumes  the  risks  of 
increased  rates  and  this  may  result  in  violation  of  the  Anti- 
Deficiency  Act.  A  fair  evaluation  would  be  impossible  unless  the 
private  leasing  industry  was  permitted  to  compete  for  rates  on 
equal  terms  with  MIPS. 


IV.     Legal  Concerns  Regarding  MIPS 

Aside  from  the  practical  concerns  regarding  implementation 
of  MIPS,  there  are  a  myriad  of  legal  problems  with  the  MIPS 
program  in  its  currently-proposed  form.  A  basic  precept  of 
IRM's  MIPS  program  to  internally  manage  and  finance  the 
Government's  leases  of  information  technology,  is  the 
solicitation  of  an  underwriter  to  raise  $1  billion  in  private 
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capital  for  the  IT  Fund.  The  solicitation  permits  this  capital 
to  be  raised  through  the  issuance  of  lease  financing  instruments, 
issued  by  the  underwriter  and  secured  by  a  portfolio  of  leases 
financed  by  the  IT  Fund. 

I  RMS  loosely  bases  its  authority  to  raise  private  capital 
for  the  IT  Fund  on  two  intra-Government  reports,  one  issued  by 
GAO,  and  the  other  by  OMB: 

In  the  most  recent  General  Accounting  Office 
(GAO) ,  report  concerning  computer  leasing 
(Effective  Management   of  computer  Leasing 

Needed  to  Reduee  Government  Costs.  B199008, 
March  21,  1985),  GSA  was  encouraged  to  issue 
guidelines  for  agencies  in  seeking  third- 
party  competition.  In  addition,  GSA  was 
directed  to  identify  and  revise  those  Federal 
contracting  practices  that  act  as  major 
business  impediments.  The  Management  of  the 
United  States  Government.  Office  of 
Management  and  Budget  (OMB) ,  FY  1988 ,  states 
that  at  pp.  59-60  "To  the  extent  that  leasing 
rather  than  purchasing,  provides  a  more 
economic  method  of  acquiring  information 
technology,  contract-by-contract  financing  of 
leases  may  result  in  missed  scale  economies 
from  aggregated  lease  financing.  The 
administration  will  determine  if  a  separate 
entity  should  be  established  to  aggregate  and 
finance  the  Government's  capital  leases." 
This  procurement  is  entered  into  pursuant  to 
GSA' s  responsibility  to  implement  the 
requirements  set  by  GAO  and  OMB. 

(Draft  Solicitation  at  P.  5) 

Needless  to  say,  the  language  contained  in  these  internal 
reports  does  not  override  Congress'  exclusive  power  to  borrow 
money  on  behalf  of  the  United  States.      In  our  review  of  the 
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legislation,  we  cannot  identify  where  GSA  obtains  its  authority 
to  privately  borrow  one  billion  dollars. 


A.      Only  Congress  Has  The  Power  To  Borrow  Money 
On  Behalf  Or  The  United  States  

The  Constitution  expressly  provides  that; 

The  Congress  shall  have  the  power... to  borrow 
money  on  the  credit  of  the  United 
States. ..  [and]  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the 
Government  of  the  United  States  or  in  any 
department  or  office  thereof. 

U.S.  Const.,  Art.  I,   §  8,  cl.  2,18. 

Pursuant  to  this  grant  of  authority,  Congress  may  issue 
bonds  to  raise  revenues.  £gg,  United  State?  Vt  Pauphin  Peposit 
Trust  Co..  50  F.  Supp.  73,  75  (D.  Pa.  1943);  Mvers  v. Harden.  186 
S.W.  2d  925,  929  (Ark.  1945).  Or,  Congress  may  delegate  this 
borrowing  authority;  as  it  did  when  the  U.S.  Treasury  was 
delegated  authority  to  issue  savings  bonds.  Id. ,  50  F.  Supp.  at 
75;  186  S.W.  2d  at  929.  But,  without  a  specific  delegation  of 
authority  from  Congress,  no  agency  of  the  Executive  Branch  has 
authority  to  raise  revenues  through  the  sale  of  debt  instruments, 
such  as  bonds  or  certificates.  Congress  has  provided  such 
specific  authorization  to  the  Federal  National  Mortgage 
Association  and  the  Government  National  Mortgage  Association. 
However,  congress  ha?  npt  granted  similar  authority  to  G?a. 

Congress  has  the  exclusive  authority  to  make  all  laws 
necessary  and  proper  to  carry  out  the  powers  vested  by  the 
Constitution,  YoungstOVn  Sheet  &  Tube  Cq,  v,  Sawyer ,  343  U.S.  579 
588-89  (1851) ;  and  no  delegation  of  such  powers  should  be  implied 
from  Congressional  silence.     United  States  v.  Mattson.  600  F.2d 
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1295  (9th  Cir.  1979).  The  IRMS,  in  attempting  to  raise  private 
capital  to  finance  the  MIPS  program,  has  acted  without  specific 
Congressional  authority  and  outside  of  the  supervision  of 
Congress.    We  believe  that  the  MIPS  program  is  unconstitutional. 


B.      Congress  Has  Not  Delegated  Authority  To  GSA  To 
Borrow  Money  On  Behalf  Of  The  United  States  

Both  predecessors  to  the  IT  Fund  —  the  ADP  Fund  and  the 
Telecommunications  Fund  —  were  capitalized  through  Congressional 
appropriations.  See.  P.L.  89-306  and  P.L.  87-847  (formerly  40 
U.S.C.  §§  757  and  759(d)).  The  ADP  Fund  was  authorized  in  1965 
and  activated  in  1968  with  an  initial  appropriation  of  $10 
million  and  augmented  by  an  appropriation  of  $20  million  in  1971. 
The  Telecommunications  Fund  was  authorized  in  1962  and  received 
an  initial  appropriation  of  $9  million  in  1963,  augmented  by 
appropriations  of  $20  million  in  1977,  $5  million  in  1980,  and 
$2.5  million  in  1981.  S.  Rep.  No.  99-347,  99th  Cong.,  2d  Sess. 
58  (1986). 

Consistent  with  this  means  of  capitalization,  Congress 
stated  in  the  enabling  statute  that  the  new  IT  Fund  be 
capitalized  as  necessary  through  the  appropriations  process: 
"There  are  authorized  to  be  appropriated  to  the  Fund  such  sums  as 
may  be  required."  40  U.S.C.  §  757  (a)(1).  Moreover,  the  statute 
also  expressly  requires  that  any  change  to  the  cost  and  capital 
requirements  of  the  IT  Fund  for  a  fiscal  year  be  made  only  by 
means  of  an  additional  appropriation  from  Congress: 

The  Administration  shall  determine  the  cost 
and  capital  requirements  of  the  Fund  for  each 
fiscal  year  and  shall  submit  plans  concerning 
such  requirements  and  such  other  information 
as  may  be  requested  for  the  review  and 
approval  of  the  Director  of  the  Office  of 
Management  and  Budget.  Any  change  to  the 
cost  and  capital  requirements  of  the  Fund  for 
a    fiscal    year   shall    be   made    in    the  same 
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wanner  as  provided,  by  thig  section  for  the 

initial  fiscal  vear  determination.  If 

approved  by  the  Director,  the  Administrator 
shall  establish  rates  to  be  charged  agencies 
provided,  or  to  be  provided,  information 
technology  resources  through  the  Fund 
consistent  with  such  approvals.  40  U.S.C.  § 
757(a)(2).     (emphasis  supplied) 

Congress  obviously  did  not  contemplate  GSA  raising  private 
capital  outside  of  the  appropriations  process  to  operate  the  IT 
Fund.  Furthermore,  the  Paperwork  Reduction  Re-Authorization  Act 
specifically  provides  that  excess  funds  must  be  transferred 
annually  to  the  U.S.  Treasury: 

(d)  Following  the  close  of  each  fiscal  year, 
the  uncommitted  balance  of  any  funds 
remaining  in  the  fund,  after  making  provision 
for  anticipated  operating  needs  as 
determined  by  the  Office  of  Management  and 
Budget  shall  be  transferred  to  the  general 
fund  of  the  Treasury  as  miscellaneous 
receipts . 


40  U.S.C.   §  757(d) . 


In  short,  no  language  in  the  Paperwork  Reduction  Re- 
Authorization  Act,  or  in  the  enabling  statutes  for  the  ADP  and 
Telecommunications  Funds,  or  in  any  of  the  legislative  histories 
for  any  of  these  statutes,  can  be  construed  as  providing  a 
specific  Congressional  delegation  of  authority  to  GSA  to  borrow 
money  outside  the  supervision  of  Congress  to  operate  the  IT  Fund. 
We  believe  that  the  MIPS  program  is  an  attempt  to  end-run  the 
appropriations  process  particularly  in  light  of  the  fact  that  GSA 
has  publicly  admitted  that  Congress  would  not  appropriate  the 
monies  which  IRMS  is  attempting  to  privately  raise. 
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C.      MIPS  Will  Eliminate  Small  Bualnaaa  Prom  Participation 

The  Paperwork  Reduction  Re-Authorization  Act  authorizes 
multi-year  information  technology  procurements  only  if  such  a 
method  of  contracting  shall  not  exclude  small  business 
participation.  40  U.S.C.  §  757(c)(3).  Nevertheless,  only  large 
institutional  investment  bankers  are  capable  of  underwriting  a 
one  billion  dollar  solicitation  of  operating  capital  as 
contemplated  by  MIPS.  Therefore,  small  and  medium-sized 
financial  companies  will  be  excluded  from  leases  financed 
through  the  IT  Fund,  in  direct  contravention  to  the  Congressional 
mandate.  Currently,  many  small  business  lease  financing  firms 
service  the  Federal  Government's  lease  financing  needs  and  these 
firms  have  developed  the  expertise  of  administering  such  lease 
programs  and  have  implemented  the  after  market  programs  for  the 
resale  of  obsolete  equipment.  It  is  important  to  note,  that 
large  investment  bankers  are  behind  the  scenes  supporting  GSA  in 
the  MIPS  program.  These  investment  bankers  have  not  developed 
the  expertise  of  the  small  leasing  companies  in  administering 
Government  leases  and  have  thus  succeeded  in  persuading  IRMS  to 
attempt  to  create  another  costly  Government  bureaucracy  to 
service  this  function  under  MIPS. 

Also,  small  business  equipment  vendors  and  regular  dealers 
will  not  be  benefitted  by  the  MIPS  program  because  these  vendors 
are  not  hindered  in  obtaining  financing  at  competitive  rates 
under  the  current  lease  financing  system.  In  federal  leasing, 
the  financial  resources  of  the  vendor/lessee  do  not  determine  the 
credit  risk;  the  terms  and  conditions  contained  in  the  Government 
lease  determine  the  credit  risk.  Therefore,  the  cost  of  federal 
lease  financing  is  not  determined  by  the  size  and  financial 
stability  of  the  vendor.  In  fact,  small  businesses  often  rely  on 
their  ability  to  present  creative  financing  plans  as  a  means  of 
competing  with  corporate  giants. 
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D.      Any  Contemplated  Savings  Proa  Financing  Leases 
Internally  Will  Be  More  Than  Off-Set  By  The 
Increased  Costs  Of  Administration  And  Risk  Assumption 

The  firms  which  make  up  the  Federal  lease  financing 
marketplace  provide  many  administrative  services  to  the 
contractor  and  procuring  agency  in  addition  to  the  money  paid  to 
finance  the  lease.  For  instance,  lease  financing  institutions 
usually  perform  and  bear  the  costs  of  remarketing,  invoicing, 
collection,  insurance  and  account  reconciliation.  Should  IRMS 
finance  leases  internally  under  the  MIPS  program,  the  Government 
will  have  the  added  burden  of  developing  and  paying  for  these  new 
administrative  responsibilities.  And,  IRMS  is  vastly 
underestimating  the  administrative  costs  and  bureaucracy 
necessary  to  perform  these  functions.  As  mentioned  earlier,  IRMS 
believes  a  staff  of  two  or  three  can  perform  this  function. 

Additionally,  lease  financing  firms  assume  the  risk  of 
loss,  and  the  risks  of  Government  late  payment,  early 
termination,  non- renewal  or  non-appropriation  of  the  lease  and 
remarketing  of  equipment  thereafter.  Should  IRMS  finance  leases 
internally  under  the  MIPS  program,  the  Government  will  have  to 
assume  the  high  costs  of  these  risks,  including  the  costs  of 
carrying  and  re-marketing  prematurely  terminated  equipment. 

Commercial  financing  institutions  are  better  suited  to 
substantially  reduce  the  cost  risks  of  a  premature  termination, 
non-renewal  or  non-appropriation  because  commercial  institutions 
may  re-sell  or  re-lease  the  used  equipment  through  well- 
established  and  competitive  secondary  markets.  The  Government, 
on  the  other  hand,  is  less  likely  to  substantially  mitigate  the 
cost  impact  of  a  premature  termination  because  the  Government's 
present  regulatory  programs  for  re-use  of  ADP  equipment  and  other 
personal  property  are  over-stocked  and  under-utilized.  Although 
the  Government  could  likely  place  "state  of  the  art"  equipment 
elsewhere  in  the  Government,  it  is  the  obsolete  equipment  which 
is  usually  terminated.  Private  industry  has  experience  in 
reut ill zing  this  obsolete  equipment  through  sales  offshore  in 
underdeveloped  countries   or,    if   necessary,    to  cannibalize  the 
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equipment  for  spare  parts.  The  MIPS  program  would  result  in 
Government  warehouses  full  of  obsolete  equipment. 

The  additional  costs  of  administration  and  risk  assumption 
which  the  Government  will  be  forced  to  bear,  will  likely  more 
than  offset  any  potential  cost  savings  anticipated  from 
internally  financing  the  Government's  equipment  leases.  In  this 
regard,  Office  of  Management  and  Budget  ("OMBw)  Circular  A-76,  48 
Fed.  Reo.  37110  (August  16,  1983),  which  is  applicable  to  all 
executive  agencies,  implements  the  Government's  policy  of  relying 
on  commercially  available  sources  to  supply  the  products  and 
services  it  needs  rather  than  providing  those  products  and 
services  using  Government  facilities  and  personnel.  In  order  to 
receive  approval  of  a  proposed  conversion  from  contract  to 
Government  in-house  performance,  0MB  Circular  A-76  requires  cost 
savings  compared  to  anticipated  contract  performance  at  least 
equal  to  10  percent  of  Government  personnel  costs,  plus  25 
percent  of  the  acquisition  cost  of  any  additional  equipment  and 
facilities.  See.  Supplement  No.  1  to  0MB  Circular  A-76  at  pp.  I- 
8,  IV-45. 

Since  the  costs  of  administration  and  risk  assumption  under 
a  Government  lease  are  presently  being  borne  by  a  well -developed 
and  highly-competitive  commercial  lease  financing  marketplace,  it 
is  doubtful  that  IRMS  can  establish  the  cost-savings  necessary  to 
justify  a  conversion  to  in-house  performance.  And,  IRMS  has 
publicly  admitted  that  it  has  not  yet  performed  any  analysis  of 
the  additional  costs  of  converting  to  internal  administration, 
financing  and  remarketing  of  equipment  leases.  To  proceed  absent 
such  an  analysis  would  be  ridiculous. 

Moreover,  MIPS'  exemption  from  state  and  local  taxes  will 
obviously  impact  state  and  local  government  taxing  authorities 
revenue  base.  Has  GSA  even  considered  the  impact  of  this  program 
on  state  and  local  governments? 
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E.      IRMS's  Intends  To  Waive 

Mandatory  contract  Provisions 

We  support  the  special  contract  provisions  proposed  in 
Section  C  of  the  MIPS  solicitation,  if  applied  to  the  existing 
lease  financing  industry  on  an  agency  contract-by-contract  basis. 
However,  in  order  for  IRMS  to  waive  the  standard  Termination  for 
Convenience  clause  and  incorporate  a  "no  offset"  provision  in 
leases,  IRMS  will  have  to  obtain  a  class  deviation  from 
applicable  Federal  Acquisition  Regulations  ("FAR")  by  following 
the  procedures  set  forth  in  FAR  subparts  1.2,  1.4  and  1.5.  These 
regulations  require  that  significant  revisions  be  published  in 
the  Federal  Register  with  time  allowed  for  the  receipt  of  public 
comments;  and  that  all  proposed  revisions  be  jointly  approved  by 
the  Defense  Acquisition  Regulatory  Council  and  the  Civilian 
Agency  Acquisition  Council.    FAR  Subparts  1.2,  1.5. 

IRMS  must  obtain  approval  at  each  stage  of  the  FAR  revision 
procedure  in  order  for  the  proposed  class  deviations  to  be 
binding  and  enforceable  against  the  Government.  To  date,  we  are 
unaware  of  any  attempts  by  IRMS  to  obtain  such  class  deviations. 

Moreover,  it  may  be  unlikely  that  IRMS  can  obtain  a  class 
deviation  to  include  the  proposed  "no  offset"  provision  in 
Federal  leases.  Under  the  terms  of  the  proposed  "no  offset" 
provision,  the  Government  agrees  to  continue  making  lease 
payments  regardless  of  the  performance  of  the  leased  property. 
This  provision  may  improperly  expand  and  contradict  the  limited 
scope  of  a  permissible  "no  set-off"  commitment  under  the 
Assignment  of  Claims  Act.  The  Assignment  of  Claims  Act  permits 
the  Government  to  include  a  contractual  clause  limiting  the 
Government's  common  law  right  to  set-off  against  contract 
payments  for  claims  which  are  "independent  of  the  contract".  31 
U.S.C.  §  3727(d)(1);  41  U.S.C.  §  15.  But,  the  Act  provides  that 
"amounts  which  may  be  collected  or  withheld  from  the  assignor 
[contractor]  in  accordance  with  or  for  failure  to  comply  with  the 
terms  of  the  contract"  are  not  claims  "independent  of  the 
contract".    Id..    Therefore,  the  Government's  right  to  withhold 
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payments  for  defective  performance  may  not  be  limited  by 
inclusion  of  a  no  set-off  provision  in  the  contract. 

Finally,  I  RMS  states  in  clause  L.12  of  the  MIPS  solicitation 
that  the  financial  advisor/underwriter  shall  receive  an 
indefinite  quantity  contract  to  place  leases  financed  through  the 
MIPS  program  for  a  period  of  two  years.  However,  the 
solicitation  does  not  provide  for  a  minimum  quantity  of 
placements  and  is,  therefore,  unenforceable  and  illusory. 


V.  CONCLUSION 

For  all  of  the  above  reasons,  AAEL  respectfully  believes 
that  I  RMS  should  advocate  that  each  agency  be  permitted  to 
utilize  the  procurement  reforms  and  special  contract  provisions 
set  forth  in  Section  C  of  the  draft  MIPS  solicitation  at  their 
discretion  and  continue  to  do  business  with  the  existing 
efficient  and  economical  private  lease  financing  industry.  This 
reform  alone  will  reduce  Government  lease  finance  costs  without 
the  necessity  of  I  RMS  entering  the  lease  financing  business  and 
would  preserve  the  role  of  small  business  in  the  Federal 
Government  lease  financing  business.  A  new  federal 
administrative  bureaucracy  financed  by  one  large  institutional 
investor  is  not  the  solution. 

Should  you  have  any  questions  regarding  these  comments,  or 
desire  additional  information,  please  do  not  hesitate  to  contact 
the  undersigned. 

Respectfully  submitted, 

THE  AMERICAN  ASSOCIATION  OF 
EQUIPMENT  LESSORS 
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Representing  companies 
that  are  creating  the 
future  through  innovation, 
technology  and  ideas 


Philip  A.  Odeen 
Chairman 


July  31,  1989 


Christopher  T.  Cross 
Vice  Chairman 


The  Honorable  John  Conyers,  Jr. 


Chairman 

Subcommittee  on  Legislation  and  National  Security 
House  Committee  on  Government  Operations 
B-373  Raybum  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Thank  you  for  the  invitation  to  testify  before  your  Subcommittee  this  Wednesday 
at  the  "Paperwork  Reduction  Reauthorization  Act"  hearings. 

Unfortunately,  we  are  unable  to  accept  your  kind  invitation,  but  per  discussions 
with  Tom  Trimboli  of  your  staff,  PSC  would  like  to  submit  the  enclosed  as  a 
"statement  for  the  record."  We  hope  you  will  find  PSC's  views  helpful  as  you 
deliberate  on  this  important  matter. 

Again,  many  thanks  to  you  and  Tom  for  the  kind  consideration  shown  to  PSC. 
Best  regards. 


World  Center,  918 16th  Street.  N.W.,  Suite  406.  Washington,  D.C.  20006.  Phone:  202/296-2030.  Fax:  202/296-2035 


MarkSchultz 
President 


Enclosure 


The  Honorable  Frank  Horton 
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Philip  A.  Odeen 
Chairman 


July  31, 1989 


Christopher  T.  Cross 
Vice  Chairman 


The  Honorable  John  Con  vers,  Jr. 
Chairman 


Subcommittee  on  Legislation  and  National  Security 
House  Committee  on  Government  Operations 
B-373  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

I  would  like  to  bring  to  your  attention  a  particular  concern  of  the 
Professional  Services  Council's  (PSC),  as  you  consider  the  reauthorization,  of  the 
Paperwork  Reduction  Act  -  namely,  the  importance  of  an  adequate  national 
statistical  reporting  system  which  properly  reflects  the  economic  activities  of  the 
professional  and  technical  services  industry.  In  our  opinion,  Sections  303  and  304 
of  the  "discussion  draft"  represent  steps  in  the  right  direction  relative  to  addressing 
this  issue. 

Over  the  last  decade,  PSC's  membership  has  grown,  just  as  the  professional  and 
technical  services  industry  has  grown.  The  industry,  by  its  innovative  and  creative 
contributions,  is  increasingly  enhancing  our  nation's  economy  and  our  competitive 
position  in  the  world  economy.  However,  the  professional  and  technical  services 
industry  has  been  handicapped  by  the  absence  of  comprehensive  and  reliable 
economic  statistical  data  about  itself.  In  addition,  the  mixing  of  regulatory  and 
statistical  data  collection,  as  it  pertains  to  the  implementation  of  the 
Paperwork  Reduction  Act,  has  led  to  a  serious  decline  in  the  nation's  already 
inadequate  statistical  data.  The  lack  of  such  data  affects  the  ability  of  government 
policymakers  to  formulate  sound  economic  policies  and  hinders  company  efforts  to 
develop  satisfactory  business  plans. 

PSC  has  long  been  a  strong  supporter  of  improvement  in  statistical  data. 
Recognizing  the  importance  of  the  Standard  Industrial  Classification  (SIC),  which 
defines  the  industrial  groups  by  which  statistical  data  are  analyzed,  PSC  has 
worked  diligently  to  foster  improvement  in  the  SIC  and  to  expand  and  refine  those 
codes  pertaining  to  professional  and  technical  services.  We  also  have  sought  to 
encourage  economic  research  on  our  industry  and  to  raise  the  awareness  of 
policymakers  of  the  inadequacy  of  existing  data  sources.  We  consistently  have 
urged  the  Executive  Branch  to  improve  the  data  quality,  integrity,  and  continuity  of 
the  federal  statistical  collection  and  analysis  effort  as  it  seeks  to  address  the 
services  provided  by  professional  and  technical  services  firms. 
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PSC  is  encouraged  by  the  recent  interest  shown  by  Congress,  by  die  statistical 
community,  and  by  parts  of  the  Executive  Branch  in  improving  the  quality  of  our 
basic  economic  statistical  data,  especially  data  on  the  services  sector  of  our 
economy. 

Therefore,  we  recommend  that  Congress  seize  the  opportunity  afforded  by  the 
imminent  expiration  of  the  Paperwork  Reduction  Act  to  affirm  the  integrity  and 
importance  of  the  federal  statistical  data  system  as  it  pertains  to  the  professional 
and  technical  services  industry,  and  to  direct  the  Executive  Branch  to  devote  the 
organizational  and  budgetary  resources  necessary  to  fulfill  that  objective. 

We  also  wish  to  indicate  our  support  for  the  concept  underlying  Section  305  of  the 
"discussion  draft"  Section  305  provides  a  method  for  providing  the  contractor 
community  with  an  "early  alert"  or  "advance  warning"  relative  to  contracts  for 
procurement  which  will  not  be  let,  or  existing  contracts,  options  and  task  orders 
that  cannot  be  fully  funded  or  placed  by  an  agency,  due  to  a  sequestration  order. 

As  evidenced  by  our  industry's  reaction  to  the  Taft  Directive  in  1988,  where  our 
industry  received  no  prior  notice,  reductions  in  budget  outlays  can  have 
devastating  effects  on  the  contractor  community.  This  especially  is  so  when 
contractors  do  not  have  sufficient  time  to  plan  or  to  adjust  to  these  changing 
circumstances.  Not  only  are  well-conceived  acquisition  plans  affected,  but  these 
actions  can  have  adverse  effects  on  the  ability  of  companies  -  small-  and  medium- 
size,  in  particular  -  to  survive  or  to  continue  to  employ  their  work  forces  at  full- 
strength. 

Thus,  the  professional  and  technical  services  industry  would  welcome  this  notice, 
so  it  can  make  as  many  necessary  adjustments  as  possible  prior  to  final  actions 
being  taken  by  the  agencies. 

At  the  same  time,  we  are  concerned  as  to  whether  the  agencies  will  have  sufficient 
time,  and  will  be  in  an  appropriate  position,  to  produce  the  detailed  reports 
required  pursuant  to  Section  305.  Accordingly,  we  strongly  recommend  that 
Congress  and  the  Executive  Branch  work  closely  on  the  "mechanics"  of 
implementing  this  otherwise  laudatory  and  salutary  proposal 

We  respectfully  request  that  our  letter  be  included  in  the  hearings  record. 
Thank  you  for  your  consideration  of  our  views. 

MarkSchultz  S 
President 
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TESTIMONY  OF 
JOHN  DEARDEN,  DIRECTOR 
OFFICE  OF  SPONSORED  PROJECTS 
THE  JOHNS  HOPKINS  UNIVERSITY 
BEFORE  THE 

LEGISLATION  AND  NATIONAL  SECURITY  SUBCOMMITTEE 
OF  THE 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 
U.S.  HOUSE  OF  REPRESENTATIVES 

My  name  is  John  Dearden,  and  I  am  Director  of  the  Central  Sponsored 
Research  Office  at  The  Johns  Hopkins  University.   Mr.  Chairman,  please  let  me 
thank  you  and  the  members  of  the  Subcommittee  for  inviting  me  to  appear  here 
today.  This  series  of  hearings  on  the  reauthorization  of  the  Paperwork  Reduction  Act 
involves  many  far-reaching  and  important  issues. 

My  comments  provide  a  perspective  gained  during  a  total  of  more  than  twenty- 
five  years  of  direct  involvement  in  and  with  federally-supported  and  regulated 
academic  research.   I  have  been  a  staff  member  of  a  major  DOE-funded 
thermonuclear  fusion  laboratory,  the  project  manager  of  a  $15  million  dollar  balloon- 
borne  telescope  project  funded  jointly  by  NSF,  NASA  and  ONR,  and  have  been  a 
senior  administrative  officer  in  the  divisions  and  the  central  administration  of  two 
major  research  universities,  Princeton  and  Johns  Hopkins.   In  my  present  position  at 
Johns  Hopkins,  I  deal  with  policy  development  and  implementation  issues  regarding 
research,  and  am  responsible  for  the  institutional  interface  with  the  external  sponsors 
and  regulators  of  academic  research. 
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Johns  Hopkins  is  an  extremely  research-intensive  university,  and  its  enterprises 
extend  over  virtually  the  entire  spectrum  of  modern  academic  research  and  training. 
Our  primary  mission  and  function  is  to  produce  new  knowledge  and  highly-skilled 
professionals  in  science  and  technology.  This  occurs  primarily  through  sponsored 
research  projects.  At  present  we  have  approximately  6000  total  research  awards  that 
accounted  for  more  than  600  million  dollars  in  expenditures  in  the  year  ended  June 
30,  1988.  These  projects  involved  nearly  3000  faculty  principal  investigators  and 
approximately  5000  other  professional  scientific  and  technical  staff.  This  activity  is 
preponderantly  supported  by  federal  grants,  contracts,  and  cooperative  agreements; 
there  are  approximately  150  different  federal  sponsors  of  current  Hopkins  research 
projects,  and  we  are  necessarily  involved  with  many  other  federal  regulatory,  oversight, 
and  administrative  offices. 

The  point  of  these  facts  is  that  at  Hopkins,  we  are  keenly  aware  of  and 
involved  in  Federal  information  collection,  record-keeping,  reporting  and 
administrative  requirements,  all  of  which  fall  within  the  purview  of  the  Paperwork 
Reduction  Act  and  OIRA.   We  deal  with  dozens  of  different  federal  agencies,  offices, 
and  programs,  and  each  has  particular  needs  and  objectives.   Each  has  legitimate 
regulatory  functions  to  perform  in  its  stewardship  of  public  funds  and  to  assure 
compliance  with  agency  mission  requirements  and  policy  objectives,  and  these  often 
overlap  within  and  between  agencies  in  complicated  ways.  Collectively,  the  agency 
regulatory  and  administrative  demands  on  sponsored  research  have  resulted  in  what 
has  been  termed  extreme  bureaucratic  accretion,  which  has  been  recognized  as  so 
serious  a  national  problem  that  the  National  Academy  of  Sciences  in  1985  convened  a 
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conference  devoted  entirely  to  exploring  means  of  dealing  with  it.  Various  efforts 
have  been  taken  to  address  the  problem,  such  as  the  joint  National  Science 
Foundation  -  Association  of  American  Universities  (AAU)  experiment  in  simplification 
of  research  grant  administration;  The  Florida  Demonstration  Project  in  standardization 
and  simplification  of  agency  requirements,  and  it's  follow-on,  The  Federal 
Demonstration  Project.   Congress  has  contributed  to  these  efforts,  in  such  legislation 
as  the  Federal  Grants  and  Cooperative  Agreement  Act,  and,  most  appropriately,  the 
Paperwork  Reduction  Act. 

Although  other  entities,  such  as  OMB  and  even  the  universities,  have 
contributed  to  the  situation,  the  great  majority  of  the  paperwork  and  information 
burdens  which  are  the  substance  of  bureaucratic  excess  and  accretion  in  Federally 
sponsored  research  originates  with  the  Federal  agencies.   This  was  very  difficult  to 
deal  with  prior  to  the  enactment  of  the  Paperwork  Reduction  Act;  recourse  against 
excessive  paperwork  and  bureaucratic  demands  was  largely  limited  to  directing 
strenuous  persuasion  and  appeals  to  logic  to  various  offices  in  each  agency.   Arid  this 
process  itself  was  made  exceedingly  difficult  because  there  was  no  central  point  of 
authority  in  the  Federal  government  to  which  research  universities  and  researchers 
could  turn  for  relief  from  excessive  paperwork  and  related  burdens.   The  Paperwork 
Reduction  Act  thus  provided  sorely  needed  information  collection  standards, 
guidelines,  and  most  importantly  limits.   Equally  important,  it  created  the  central 
oversight  Office  of  Information  and  Regulatory  Affairs  (OIRA).   The  Act  as 
implemented  by  OIRA  has  worked  to  the  benefit  of  the  research  university 
community  and  the  Federal  government.   The  benefits  did  not  occur  instantaneously; 


4 


891 


OIRA,  the  agencies  and  the  universities  have  been  undergoing  continuing  learning, 
testing  and  evolution.  The  process  hasn't  produced  perfect  results,  but  on  balance,  I 
believe  the  results  have  been  overwhelmingly  positive  and  beneficial. 

For  example,  by  the  early  1980's  certain  federal  mission  agencies  required 
horrendously  detailed  and  frequent  accounting  of  equipment  purchased  under  research 
contracts  and  grants.   In  some  instances,  monthly,  semi-annual,  and  annual  inventories 
were  required,  often  with  detailed  justifications  and  descriptions  of  even  grantee- 
fabricated  equipment.  This  was  done  to  maintain  the  possibility  of  the  sponsoring 
agency  claiming  and  using  the  equipment  elsewhere  after  the  end  of  the  original 
research  project.   However,  a  1982  survey  of  thirteen  research  universities  revealed 
that  out  of  tens  of  thousands  of  pieces  of  equipment  subject  to  such  reporting 
requirements  over  several  years,  fewer  than  twenty  were  returned  to  an  agency.  In 
fact,  for  virtually  all  the  others,  title  was  ultimately  transferred  to  the  grantee 
institution  -  which  was  also  a  lengthy  bureaucratic  process.   Working  with  OIRA,  and 
utilizing  the  Federal  Grants  and  Cooperative  Agreement  Act  as  well  as  the  Paperwork 
Reduction  Act,  the  research  community  has  gradually  reduced  property  accounting  and 
reporting  requirements  to  much  more  sensible  levels. 

Agency  implementation  of  regulatory  oversight  and  management  functions  relies 
primarily  upon  requiring  information  development,  collection  and  reporting  by  funding 
recipients  and  regulated  entities.  To  the  degree  that  such  requirements  are  in  any 
way  duplicative,  excessive,  unnecessary  or  not  cost-effective,  they  constitute  non- 
productive consumption  of  Federal  resources.  And  in  the  instance  of  sponsored 
research,  they  often  force  research  personnel  to  devote  considerable  and  ongoing 
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efforts  to  administrative  matters  rather  than  scientific  or  technical  activities.  That 
means  that  the  Federal  government  gets  less  research  for  its  dollar,  research  progress 
and  productivity  is  impeded,  and  the  administrative  components  of  research  costs 
increase.   Indeed,  a  study  undertaken  by  eight  research  universities  in  1986  at  the 
request  of  Senator  Lawton  Chiles  found,  for  example,  that  one  particular  unnecessary 
administrative  reporting  requirement  resulted* in  an  annual  diversion  at  least  600,000 
hours  of  researchers'  time  from  science  to  administration.   Such  effects  of 
bureaucratic  excess  and  accretion  on  research  are  undesirable  at  any  time,  but  are 
more  acutely  so  in  these  times  of  serious  Federal  fiscal  constraints  and  intensifying 
international  competition  in  science  and  technology. 

The  information  collection,  reporting  and  record-keeping  requirements  which 
research  universities  receive  from  Federal  agencies  and  offices  range  from  various 
policy  representations  and  certifications,  to  financial  and  property  accounting,  to 
administrative  and  personnel  matters,  to  substantive  issues  regarding  research  such  as: 
human  subjects:  animal  experimentation;  artificially  recombinant  DNA;  bio-hazardous 
materials;  radioactive  materials;  inventions,  patents  and  intellectual  property;  research 
equipment  and  facilities;  etc.,  etc.  -  the  topics  are  virtually  endless.   Unfortunately,  it 
has  all  too  often  been  the  case  that  different  agencies  will  each  require  redundant 
identical  or  slightly  different  variations  of  the  same  or  similar  information;  or,  an 
agency  will  require  information  of  very  questionable  utility.   And  it  is  in  such 
instances  that  the  Paperwork  Reduction  Act  and  OIRA  have  been  valuable  assets  to 
the  research  university  community. 
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The  Paperwork  Reduction  Act,  as  now  written,  requires  agencies  to  submit 
information  collection  requests,  including  pertinent  regulations  and  other  materials,  to 
OIRA  for  review,  and  to  provide  interested  parties  with  meaningful  opportunity  to 
comment.   And,  proposed  agency  rules  subject  to  OIRA  review  under  other  authority 
are  no  less  subject  to  the  criteria  and  standards  of  the  Paperwork  Reduction  Act. 
Under  those  standards,  agency  information  collection  requests  and  requirements  must 
be  cost-effective,  non-duplicative  or  redundant,  necessary  to  the  agency  mission,  and 
not  overly  burdensome.   In  the  context  of  federal  sponsorship  and  regulation  of 
academic  research  at  Johns  Hopkins,  the  public  participation  requirements  and  the  - 
standards  set  by  the  Act  have  provided  valuable  opportunities  for  public  involvement 
in  rule-making,  and  our  experience  is  that  OIRA  functions  to  help  ensure  that 
agencies  meet  their  statutory  obligations.   OIRA  has  helped  to  preserve  and  protect 
the  integrity  of  the  public  comment  process,  and  to  assure  that  federal  information 
collection  requests,  based  in  regulation  or  otherwise,  are  necessary,  non-duplicative. 
and  cost-effective  in  the  government-wide  context. 

Federal  information  collection  requirements  are  generally  the  implementing 
means  to  substantive  regulatory  ends,  and  in  that  context  information  policy  and 
agency  rules  and  policies  are  inextricably  intertwined:  de  facto,  they  constitute  an 
integrated  management  system.   Thus,  the  Paperwork  Reduction  Act.  by  ensuring 
opportunity  for  public  comment,  has  strengthened  the  effectiveness  of  public  input  to 
the  regulatory  process.   The  Act's  focus  on  information  development,  collection  and 
reporting  requirements,  and  the  involvement  of  OIRA.  literally  assures  the  public  of  a 
forum  for  comment  to  be  received  and  considered  by  a  Federal  Office  other  than 
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only  the  specific  issuing  agency,  regardless  of  the  substantive  focus  of  a  rule.  That 
fact  has  provided  a  measure  of  long-needed  balance  and  equity  in  the  federal 
regulatory  system.   The  involvement  of  OIRA  also  ensures  that  a  government-wide 
perspective  will  be  applied  to  information  collection  requirements,  and  that  to  some 
degree  fairly  uniform  standards  will  be  applied  to  and  by  dozens  of  otherwise 
independently  functioning  agencies  and  offices.   With  regards  to  effective  public 
participation  on  regulatory  and  paperwork  issues  affecting  research  universities,  the 
situation  that  now  exists  with  OIRA  involved  is  a  significant  improvement  over  the 
prior  case  of  dealing  only  with  agencies. 

Issues  of  Concern.   Although  there  are  certain  elements  which  are  clearly 
improvements  to  the  Act.  notably  the  provisions  for  better  access  to  agency  electronic 
data  files  and  for  improving  information  dissemination,  from  the  perspective  of 
performance,  management  and  administration  of  research,  the  draft  legislation  for  the 
Reauthorization  of  the  Paperwork  Reduction  Act  raises  concerns.    These  relate 
generally  to  the  apparent  intent  of  the  draft  to  reduce  the  scope  of  OMB/OIRA 
responsibility  and  authority  regarding  agency  information  collection,  and  to  enhance 
the  independent  authority  and  discretion  of  the  agencies.   The  draft  would 
significantly  shift  the  burden  of  proof  from  the  agency  in  demonstrating  necessity, 
practical  utility,  cost-effectiveness,  etc..  to  OMB  in  justifying  each  disapproval  of 
proposed  agency  information  collection.   The  discretionary  authority  of  OIRA  to 
disapprove  would  be  sharply  limited  to  narrow  criteria.   And  the  draft  revises  the 
Public  Protection  Provision  of  the  Act  in  a  wav  that  would  leave  researchers  and  their 
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institutions  with  virtually  no  protection  against  the  most  numerous  and  onerous  type 
of  agency  excess  regarding  information  requirements:   those  arising  from  regulatory 
requirements.   The  weakening  and  limiting  of  OIRA's  authority  and  responsibility 
would  seriously  reduce  the  effectiveness  of  the  Act  in  curbing  bureaucratic  accretion 
and  excess. 

The  present  Act  protects  any  person  from  suffering  any  penalty  as  a  result  of 
"failing  to  maintain  or  provide  information  to  any  agency"  if  the  agency  information 
request  does  not  have  OIRA  approval.   What  this  means  in  practice  is  that  agency 
contracting  or  policy  offices  cannot  make  virtually  unlimited  information  demands  of 
an  institution  or  researcher;  prior  OMB  approval  is  necessary  in  all  cases,  and  the 
potentially  affected  parties  will  have  opportunity  to  comment.   In  short,  due  process  is 
provided.  The  draft,  however,  would  amend  the  provision  to  the  effect  that 
"compliance  with  the  information  collection  requirement  is  required  even  though 
[OMB  approval  has  not  been  received]"  if  the  collection  of  information  is  "contained 
in,  required  by,  or  derived  from  a  rule  or  regulation."  This  would  virtually  exempt 
such  information  collections  from  OMB  prior  review  requirements  and  all  affected 
parties  would  be  forced  to  comply  with  little  practical  recourse,  since  penalties  for 
non-compliance  could  be  invoked  by  the  agencies.  The  history  of  excessive  Federal 
paperwork  requirements  and  other  "red  tape,"  much  or  most  of  which  can  be  related 
to  agency  rules  or  regulations,  is  what  ultimately  led  to  the  conclusion  that  the 
agencies'  information  collection  had  to  be  constrained  and  the  public  had  to  be 
protected  against  excessive  requirements;  hence  the  enactment  of  the  original 
Paperwork  Reduction  Act.  The  draft  revision  of  the  Public  Protection  Provision 
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would  be  a  significant  step  backward,  and  it  is  urged  that  the  original  provision  be 
retained. 

The  draft  also  revises  the  definition  of  "collection  of  information"  to  exclude 
"any  compilation,  maintenance,  or  disclosure  of  information  to  any  person..."  This 
exclusion  would  exempt  all  such  information  requirements  from  the  provisions  of  the 
Act,  including  OMB  oversight.   While  there  may  have  been  specific  intent  for  this 
exemption,  its  wording  is  overly  broad  and  far-reaching,  and  in  fact  lends  itself  to 
allow  agency  requirements  that  have  often  been  excessive.   It  is  urged  that  the 
exclusions  be  eliminated. 

Within  draft  "Sec.  105.   Duties  of  Director  of  OMB"     3505(e)  is  added  and 
provides  that:   "Nothing  in  this  section  shall  affect...(l)  the  authority  of  an  agency  to 
initiate,  conduct,  or  complete  a  rulemaking  proceeding;  or  (2)  any  requirement 
established  by  any  other  law  for  rulemaking." 

Since  information  collection  and  implementation  of  rules  and  regulations  are 
inextricably  integrated,  the  extent  to  which  effective  management  of  information 
collection  is  possible  would  be  greatly  reduced  if  only  those  actions  which  did  not 
affect  rulemaking  proceedings  or  requirements  were  subject  to  OMB  oversight.   It  is 
urged  that  this  section  be  deleted.    In  a  similar  vein,  it  is  noted  that  within  "Sec.  108. 
Determination  of  Necessity  for  Information"  it  is  required  that  OMB  "(A)  shall  only 
consider  the  redundancy  of  the  information  to  be  collected  and  the  burden  associated 
with  that  collection  of  information;  and  (B)  shall  not  consider  or  examine  any 
underlying  policy  decisions  that  may  have  led  to  the  request  for  information."  These 
constraints  would  require  OMB  to  ignore  the  context  and  substantive  thrust  of 
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information  collection  actions,  both  of  which  are  essential  considerations  for  making 
informed  decisions.   It  is  urged  that  this  section  be  deleted. 

A  similar  issue  of  practical  management  is  raised  by  the  combination  of  the 
draft  definition  of  "practical  utility"  and  the  criteria  which  OMB  must  meet  to 
disapprove  any  information  collection  requirement  contained  in  a  final  agency  rule. 
The  present  Act  defines  "practical  utility"  to  mean  "the  ability  of  an  agency  to  use 
information  it  collects,  particularly  the  capability  to  process  such  information  in  a 
timely  and  useful  fashion;"  and  the  draft  would  amend  this  to  also  include  "or  a 
present  or  reasonably  foreseeable  public  need  that  may  be  served  by  the  collection, 
creation,  use,  dissemination,  or  archiving  of  information  by  an  agency." 
The  draft  amendment  would  clearly  enlarge  the  definition  and  render  it  much  less 
precise.   Simultaneously,  one  of  the  three  required  criteria  in  the  draft  for  OMB 
disapproval  of  an  information  requirement  in  a  final  rule  is  that  it  be  shown  "that 
there  is  clear  and  convincing  evidence  that  practical  utility  is  lacking."  The 
enlargement  and  decreased  precision  of  the  proposed  definition  would  render  the 
disapproval  criterion  nearly  impossible.    In  addition,  the  requirement  that  two  other 
criteria  ("unreasonable"  response  to  OMB  and  public  comments,  and  disregard  of 
procedural  requirements),  also  be  met  simultaneously  with  the  "lack  of  practical 
utility"  test,  ensure  that  it  is  quite  difficult  and  unlikely  that  OMB  will  have 
demonstrable  grounds  for  disapproval  of  information  collection  requirements  in  an 
agency  final  rule.    This  possibility  is  an  issue  of  serious  concern  in  the  context  of 
>ponsored  academic  research,  as  agency  final  rules  have  often  been  the  source  of 
onerous  information  collection  requirements.    It  is  urged  that  the  relevant  sections  b 
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restored  to  the  original  precision  of  definition  and  that  they  allow  realistic  discretion 
to  OMB  in  review  and  approval  -  or  disapproval  -  of  information  requirements  in 
agency  final  rules. 

Under  "Sec.  106.   Federal  Agency  Responsibilities"  the  draft  bill  would  amend 
44  USC  3506  by  adding  Section  (f)  to  provide  that  for  "an  agency  information 
collection  requirement  -  for  which  no  changes  are  proposed  by  the  agency  as  a  result 
of  [an  agency  triennial]  review  shall  continue  in  effect,"  presumably  regardless  of 
public  or  other  comment.  This  provision  will  essentially  eliminate  the  three-year 
"sunset"  provision  of  the  Act.   Required  periodic  external  review  and  re-authorization 
is  as  valid  and  valuable  for  information  collection  as  it  is  for  agencies,  offices  and 
laws.   It  is  urged  that  the  original  three-year  "sunset"  provision  of  the  Act  be  retained. 

Additional  Recommendations.  The  draft  bill  operates  in  fashion  to  make  it  more 
difficult  and  unlikely  that  OMB  can  or  will  disapprove  information  collection 
requirements,  particularly  in  the  context  of  agency  rule-making,  than  is  now  the  case. 
And  yet,  in  the  regime  of  paperwork,  reporting,  record-keeping,  and  administrative 
requirements  as  they  affect  federally  sponsored  academic  research  and  related 
activities,  it  can  be  shown  that  excesses  have  often,  even  typically,  originated  in  agency 
rule-making.  The  advent  of  the  constraints  and  requirements  of  the  Paperwork 
Reduction  Act,  as  implemented  by  OIRA,  have  on  balance  had  the  beneficial  effect 
of  checking  the  tendency  of  agencies  towards  excessive  bureaucratic  accretion.  Thus,  I 
support  the  Reauthorization  of  the  Paperwork  Reduction  Act,  and  of  OIRA  with  at 
least  the  present  levels  of  authority  and  areas  of  responsibility  intact.   And,  in  fact  I 


12 


899 


would  urge  that  Congress  take  the  opportunity  presented  by  this  reauthorization 
process  to  consolidate  and  enlarge  those  beneficial  effects  which  have  resulted  from 
the  Act  and  its  implementation  by  OIRA,  by  focussing  the  responsibilities  and 
authority  of  OIRA  in  areas  which  promise  to  foster  additional  progress  in  the 
reduction  of  non-productive  paperwork  and  administrative  activities.  For  example, 
first  the  Florida  Demonstration  Project  and  now  the  Federal  Demonstration  Project 
have  shown  how  research  productivity  and  efficiency  benefit  from  simplification  and 
standardization  of  agency  information  and  administrative  requirements.  A  number  of 
Federal  agencies  and  OMB  have  participated  with  approximately  50  universities  in 
those   efforts.   But  progress  has  been  somewhat  slowed  by  the  need  for  all 
participating  agencies  to  develop  internal  and  interagency  consensus  before  adopting, 
for  test  purposes,  any  innovative  means  for  reducing  bureaucratic  demands.  Under 
"Section  3505.  Assignment  of  Tasks  and  Deadlines"   Congress  might  authorize  OIRA 
to  undertake  pilot  projects  and  similar  initiatives  with  selected  agencies  and  a  number 
of  affected  entities  to  test  and  demonstrate  the  feasibility  and  value  of  improved  and 
reduced  information  collection  requirements  in  different  contexts. 
One  such  area  might  be  electronic  transmission  of  information  (proposals,  reports, 
documents,  etc.)  to  and  from  Federal  agencies  and  the  public.  A  number  of  agencies 
are  currently  undertaking  their  own  pilot  programs  in  these  areas,  but  each  is 
operating  in  a  fashion  uncoordinated  with  others,  employing  different  systems, 
software,  and  other  approaches.   Specific  schedules  for  reporting  to  Congress  on  such 
initiatives  could  be  established  in  "Section  3514.  Responsibility  to  Congress."  For 
OIRA  to  be  able  to  proceed  with  such  initiatives  and  still  perform  its  present 
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functions  would  likely  require  increased  staff  and  resources. 

I  wish  to  thank  the  Subcommittee  and  its  Chairman,  Representative  Conyers, 
for  inviting  me  to  testify  today.   I  have  every  reason  to  expect  that  the  community  of 
research  universities  would  welcome  any  opportunity  to  make  its  representatives 
available  to  assist  the  Subcommittee  in  the  process  of  reauthorization  of  the 
Paperwork  Reduction  Act,  and  I  personally  look  forward  to  helping  you  in  any  way 
possible.  Thank  you. 
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I.       THE  FINANCIAL  EXECUTIVES  INSTITUTE 

Mr.  Chairman,  the  Committee  on  Government  Liaison  of  the 
Financial  Executives  Institute  appreciates  this  opportunity  to 
express  our  thoughts  on  the  reauthorization  of  the  Paperwork 
Reduction  Act  and  the  Office  of  Information  and  Regulatory  Affairs 
at  the  Office  of  Management  and  Budget.     We  compliment  you  for 
initiating  the  dialogue  on  the  reauthorization  of  the  Paperwork 
Reduction  Act  and  for  showing  leadership  by  seeking  comment  on  the 
Committee's  draft  reauthorization  bill.     We  also  wish  to  thank 
Ranking  Minority  Member  Congressman  Frank  Horton  for  the  historical 
leadership  that  he  has  shown  on  this  issue. 

We  believe  that  reducing  the  burden  of  government  paperwork 
on  Americans  should  be  the  primary  mission  of  the  Office  of 
Information  and  Regulatory  Affairs.     This  is  an  important  step 
to  help  ensure  that  America  remains  competitive  in  world  markets. 
FEI'S  Committee  on  Government  Liaison  strongly  supports  the 
reauthorization  of  the  Paperwork  Reduction  Act  and  encourages  the 
Committee  to  promote  a  strong  Office  of  Information  and  Regulatory 
Affairs  to  enforce  the  Act. 

Financial  Executives  Institute  is  a  professional  association 
comprised  of  13,000  individual  members  who  are  senior  financial  and 
administrative  officers  in  7,000  business  organizations  throughout 
the  United  States  and  Canada.     The  Committee  on  Government  Liaison 
is  authorized  to  formulate  statements  and  positions  on  federal 
legislative  and  regulatory  proposals  that  are  relevant  to  the 
responsibilities  and  interests  of  the  financial  executive. 
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As  corporate  financial  executives,  we  are  the  users  of  many  of 
the  government's  statistical  services,  such  as  market  research, 
economic  analysis,  and  projections.     We  are  also  providers  of  much 
of  the  raw  data  on  which  such  statistics  are  based.     Thus,  we  have 
a  direct  interest  in  the  quality  of  the  system's  outputs  and 
inputs.    As  taxpayers,  we  are  concerned  that  government  policy 
decisions  be  based  on  accurate  and  timely  data.     Inaccurate  or 
untimely  data  could  result  in  economic  losses  to  the  nation. 

It  is  our  general  position  that:    (1)  the  Paperwork  Reduction 
Act  is  a  sound  piece  of  legislation  which  should  not  be  greatly 
tampered  with;  and  (2)  OIRA  has  been,  and  can  continue  to 
be,  effective  in  providing  necessary  central  management  and 
coordination  in  implementing  the  objectives  of  the  Paperwork 
Reduction  Act. 

We  believe  that  Congress  had  several  objectives  when  enacting 
the  Paperwork  Reduction  Act.     These  include:     (1)  minimizing  the 
federal  paperwork  burden  for  individuals,  businesses,  state  and 
local  governments,  and  other  segments  of  the  public;   (2)  minimizing 
the  cost  to  the  federal  government  of  obtaining  information 
necessary  for  the  proper  performance  of  federal  agency  functions; 
and  (3)  maximizing  the  usefulness  of  information  collected.  These 
objectives  are  of  great  import  to  our  members. 

II.     BIPARTISAN  SUPPORT  FOR  PAPERWORK  REDUCTION 

Improvements  have  been  made  as  a  direct  result  of  the  current 
law  particularly  in  the  last  three  years.     For  example,  recognition 
by  the  Internal  Revenue  Service  that  its  burden  estimates  for  tax 
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forms  have  historically  been  understated  and  its  willingness  to 
seek  more  dialogue  with  the  public  on  tax  administration  matters 
are  welcome  but  long  overdue  reforms. 

The  historical  combination  of  bipartisan  Congressional  support 
for  the  Paperwork  Reduction  Act  combined  with  aggressive 
enforcement  by  the  Office  of  Information  and  Regulatory  Affairs 
provides  a  "carrot  and  stick"  to  agencies  wishing  to  mandate 
government  information  requests.     Without  continued  support  for  the 
Paperwork  Reduction  Act  with  central  enforcement  in  the  Office  of 
the  President,  federal  agencies  have  carte  blanche  to  expand  the 
burden  imposed  on  the  private  sector.     Private  sector  organizations 
willing  to  offer  constructive  commentary  on  developing 
informational  requests  will  have  no  audience.     Few  restraints  will 
hold  federal  agencies  back. 

To  this  date,  support  for  reducing  burdens  on  Americans  have 
been  bipartisan.     After  all,   it  was  President  Jimmy  Carter  in  1980 
who  stated: 

"The  Act  I'm  signing  today  will  not  only  regulate 
the  regulators,  but  it  will  also  allow  the  President, 
through  the  Office  of  Management  and  Budget,  to  gain 
better  control  over  the  Federal  Government's  appetite 
for  information  from  the  public." 

III.   REAUTHORIZATION  PROPOSAL 

We  appreciate  the  opportunity  to  review  the  Committee's  draft 
reauthorization  proposal.     We  could  support  certain  provisions 
in  the  Chairman's  bill  which,  we  feel,  could  help  strengthen  the 
Paperwork  Reduction  Act.     These  include: 

(1)     Efforts  to  make  Government  information  more  readily  available 
to  the  public. 
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(2)     Efforts  to  more  fully  use  electronic  data  systems  to  collect, 
store,  and  disseminate  information. 

Of  course,  Mr.  Chairman,  we  do  have  several  concerns  with  the 
proposed  reauthorization  bill  that  I  would  like  to  also  highlight. 
We  offer  these  recommendations  in  a  constructive  tone,  Mr. 
Chairman,  and  would  be  willing  to  work  with  your  staff  to  fashion 
useful  compromises.     These  concerns  include: 

(1)  The  expanded  definition  of  "practical  utility",  which  would 
severely  restrict  OMB' s  ability  to  reject  otherwise  minimally 
useful  requests  for  data. 

(2)  The  shifting  of  the  three  year  automatic  review  requirement 
from  0MB  to  the  agencies. 

(3)  The  restrictions  on  0MB' s  ability  to  question  underlying 
policy  decisions. 

(4)  Reauthorization  of  the  Paperwork  Reduction  Act  is  limited  to 
two  years  —  we  recommend  five  years  with  no  major  changes. 

In  toto,  Mr.  Chairman,  the  bill  seems  to  send  a  signal  to  the 

agencies  that  Congress  is  less  concerned  with  the  paperwork  burden 

imposed  on  Americans  than  when  the  original  Paperwork  Reduction  Act 

was  passed  in  1980. 

IV.     FEI's  RECOMMENDATIONS 
We  recommend  a  reauthorization  period  for  the  present 
Paperwork  Reduction  Act  of  five  years.     Congress  can  still 
effectively  perform  its  oversight  responsibilities  through  the 
confirmation  of  the  0IRA  Administrator  and  the  funding  of  OIRA 
activities.     It  is  our  belief  that  reauthorization  of  less  than 
five  years  is  unlikely  to  yield  the  results  intended  by  the  Act. 
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Further,  the  Paperwork  Reduction  Act  is  only  as  effective  as 
the  centralized  authority  created  to  enforce  it.     To  expect  a 
myriad  of  federal  agencies  to  neatly  and  efficiently  implement  the 
Act  without  strong  overall  management  and  direction  —  as  some 
testimony  has  implied  —  is  unreasonable.     In  truth,  there  is  much 
duplication  in  federal  data  collections,  there  is  much  need  for 
transfer  of  innovative  ideas  and  techniques  between  and  among  the 
agencies,  and  there  must  be  control  over  the  agencies'  insatiable 
appetite  for  "MORE"  without  any  attention  to  cost/benefit  factors. 

Mr.  Chairman,  we  thank  you  for  the  opportunity  to  present  the 
views  of  the  Financial  Executives  Institute. 
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Statement  of 
Dr.   Leon  W.  Transeau 
Executive  Chairperson 
Association  for  Federal  Information  Resources  Management 


MR.    CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE: 
I  am  Dr.  Leon  W.  Transeau,  Executive  Chairperson  of  the 
Association  for  Federal  Information  Resources  Management 
(AFFIRM),  a  non-profit  professional  organization  founded  in  1979 
to  promote  and  advance  the  practice  of  information  resources 
management  (IRM)   in  the  United  States  Government.     We  are  a  small 
but  active  organization  with  several  hundred  members  drawn  from 
within  the  federal  government,  private  industry,  and 
universities.     A  number  of  our  members  are  in  key  IRM  leadership 
positions.     Our  activities  include  the  sponsorship  of 
professional  meetings  and  seminars  and  merit  awards  to  university 
students  engaged  in  IRM  studies.     Our  paramount  gcal  is  to 
improve  the  management  of  information  systems  and  resources  of 
the  federal  government. 

In  the  past,  our  organization  has  not  taken  an  official  position 
on  matters  such  as  those  before  this  Committee  today,   and  so  the 
views  I  express  today  may  be  regarded  as  mine.     These  views  are 
based  upon  17  years  of  federal  IRM-related  experience  and  13 
years  of  private  sector  experience,  the  latter  primarily  as  a 
consultant  developing  and  evaluating  management  information 
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systems.     Overlapping  this   is  21  years  of  part-time  experience  as 
a  university  professor  teaching  management  related  subjects  at 
the  graduate  level. 

Mr.   Chairman,    I  would  first   Like  to  address  myself  to  the  overall 
aspects  of  the  Paperwork  Reduction  Act   (PRA).     I  believe  that 
this  Act  has  contributed  significantly  to  accomplishing  its 
purposes  as  set  forth  in  1980  and  I  certainly  support  its 
reauthorization  and  that  of  the  Office  of  Information  and 
Regulatory  Affairs    (CRIA),  which  administers  the  Act.     At  issue, 
as  I  see  it,   is  how  the  Act  can  be  strengthened  to  better  achieve 
the  purposes  set  forth  in  Section  3501  of  the  1980  Act. 

The  first  purpose  of  the  Act  was   "to  minimize  the  federal 
paperwork  burden  for  individuals,   small  businesses,   state  and 
local  governments,   and  other  persons."     Here  there  are  seme  very 
significant  problems,   probably  the  most  basic  of  which  is  that 
there  is  not  a  system  in  place  that  accurately  gauges  whether  net 
paperwork  reductions  are  in  fact  being  achieved. 

The  present  system  tracks  the  total  hours  of  paperwork  burden 
imposed  by  each  agency  upon  the  public.     However,   the  present 
system  utilizes  what  has  been  referred  to  as  a   "floating"  base, 
which  is  of  such  design  that  an  agency  can  claim,  to  Congress  that 
it  reduced  the  paperwork  burden  imposed  upon  the  public  during  a 
year  when  in  fact  the  agency's  paperwork  burden  actually 
increased . 
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Clearly,  in  the  place  of  this  floating  base  system,  we  need  a 
fixed-base  accounting  system  that  facilitates  year-to-year 
comparisons  of  the  total  paperwork  burden  and  that  provides  a 
true  measure  of  changes  in  the  total  burden  imposed  upon  the 
public . 

We  also  need  some  uniform  procedures  for  estimating  the  burden 
imposed  upon  the  public.     At  present  there  are  none.  As 
determined  appropriate  by  OIRA,  these  procedures  should  include 
active  solicitation  of  input  from  a  representative  cross-section 
of  the  affected  respondent  population.     The  burden  estimates 
obtained  from  respondents  should  be  the  basis  for  agency 
estimates  unless  an  agency  can  fully  justify  to  the  Office  of 
Management  and  Budget  (OMB)  a  more  appropriate  estimate. 

I  recommend  that  we  use  estimates  made  by  people  who  fill  out 
the  government's  forms  because  my  experience  has  shown  that  the 
public  is  far  more  realistic  than  federal  agencies  in  making 
estimates  of  this  public  burden.     A  number  of  critics  believe 
that  federal  agencies  have  understated,  on  the  average  by  a 
factor  of  7  to  10,  the  time  required  to  fill  out  the  government's 
forms.     Again,  my  experience  tends  to  support  the  conclusions  of 
the  critics. 

These  same  critics  note  that  for  years  they  estimated  that  the 
IRS's  paperwork  burden  was  about  seven  times  as  much  as  was 
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reported  to  OMB  by  the  IRS.     Then  last  August  after  years  of 
study,   the  IRS  released  an  independent  report  that  concluded  that 
the  IRS's  estimates  were  understated  by  a  factor  of  seven,  the 
exact  same  corrective  factor  that  critics  for  years  had  said  was 
needed  in  IRS's  estimates.     Applying  these  corrected  estimates, 
we  see  that  the  entire  active  armed  forces  of  the  United  States 
working  year  round  would  be  one-half  million  people  short  of  the 
number  needed  to  do  our  tax  forms. 

I  have  focused  attention  on  the  need  to  improve  the  estimation 
and  reporting  of  the  paperwork  burden  for  a  very  simple  reason. 
I  am  convinced  that  Congress  and  the  American  people  will  be 
shocked  when  they  begin  to  learn  in  graphic  terms  the  true 
enormity  of  this  burden  upon  our  citizens,  our  businesses  and 
other  institutions.     When  they  see  the  true  numbers  g   triGy  most 
assuredly  will  demand  action. 

I  have  written  a  paper  which  I  shall  make  available  to  the 
Committee  in  which  I  show  through  some  simple  calculations  that 
the  cost  in  1988  for  business  to  fill  out  federal  forms  probably 
exceeded  the  federal  income  taxes  paid  by  businesses  that  year  by 
over  45  percent.     I  estimate  the  cost  for  business  to  process  the 
federal  government's  forms  for  last  year  alone  to  be 
approximately  $166  billion.     Talking  about  sticker  shock,  that 
should  be  enough  to  jolt  anyone! 
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Mr.  Chairman,   I  also  believe  that  action  must  be  taken  to  expand 
the  public's  participation  in  reviewing  the  paperwork  burdens 
imposed  upon  them  by  the  federal  government.     Several  years  ago, 
I  proposed  that  all  federal  public-use  forms  display  an  estimate 
of  the  time  to  fill  out  the  forms  and  to  invite  comments  on  the 
forms.     This  suggestion,  which  was  adopted  last  year  through  a 
revision  of  OMB ' s  regulations  governing  paperwork,   is  but  a  first 
step  in  the  possible  ways  that  we  can  involve  the  public  in 
addressing  this  problem. 

I  believe  that  we  should  now  take  the  next  step  by  establishing 
private  sector  task  forces  to  review  selected  federal  forms  that 
have  proven  to  be  most  troublesome  and  burdensome.  The 
individuals  appointed  to  these  task  forces  should  be  free  of 
agency  influence  and  have  no  vested  interest  in  the  continued 
proliferations  and  complexity  of  the  paperwork.     The  task  forces 
should  be  truly  independent  of  the  agencies  imposing  the 
paperwork  at  issue  and  should  have  strong  representation  from 
providers  of  the  government's  information.     Agencies  should  be 
required  to  either  adopt  the  recommendations  of  the  task  forces 
or  justify  to  OMB  their  reasons  fcr  not  doing  so. 

Advisory  groups  and  so-called  "focus  groups"  that  are  established 
by  some  federal  agencies  to  address  specific  paperwork  issues  may 
be  useful,  but  such  groups  are  poor  substitutes  for  truly 
independent  studies  of  the  kind  that  I  am  suggesting.     In  fact, 
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agencies  can  use  advisory  groups  under  their  control  to  narrow 
criticism  by  limiting  the  issues  addressed  and  by  interpreting 
findings  to  agency  advantage. 

Mr.  Chairman,  one  of  the  major  problems  with  the  Paperwork 
Reduction  Act  has  been  that  there  are  no  substantive  incentives 
for  agency  or  individual  support  of  the  Act,  particularly  in  the 
area  of  meeting  reduction  goals  established  under  the  Act.  Good 
performance  yields  the  same  results  as  poor  performance. 
Essentially  nothing  happens. 

To  my  knowledge,  only  one  agency,  the  Department  of  the 
Interior,  even  has  an  award  specifically  established  to  recognize 
employees  for  reducing  reporting  and  recordkeeping  burdens 
imposed  upon  the  public.     I  think  every  federal  agency  that 
places  significant  burdens  upon  the  public  should  have  an 
incentive  program  to  recognize  significant  employee 
contributions  to  achieving  the  objectives  of  the  PRA. 

In  the  final  days  of  the  last  session  of  Congress,  Rep.  Tom  DeLay 
proposed  the  establishment  of  a  Congressional  award  for  federal 
paperwork  reduction  (H.R.  5554).     I  understand  that  this  bill 
may  be  reintroduced.     If  so,  I  believe  that  it  deserves 
thoughtful  consideration.     This  award  would  recognize  highly 
significant  contributions  in  the  following  areas:  (1) 
simplification  of  forms  so  they  are  more  understandable, 
particularly  to  socially  disadvantaged  individuals  and  socially 
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and  economically  disadvantaged  small  businesses,    (2)  use  of 
automated  technology  in  collecting  information,    (3)  development 
of  proposals  to  simplify  laws  and  regulations  and  thereby 
eliminate  paperwork,    (4)  promotion  of  cooperation  among  federal 
agencies  in  the  elimination  of  duplicative  collections  and  in  the 
sharing  of  information,  and  (5)  paperwork  reduction  for  small 
businesses  and  industries  adversely  affected  by  foreign 
competition.     Beyond  the  recognition  of  deserving  recipients, 
this  award  would  demonstrate  Congress'   commitment  to  minimizing 
the  enormous  federal  paperwork  burdens  imposed  upon  our  country. 

We  also  need  to  establish  increased  accountability  in  meeting  the 
objectives  of  the  PRA.     I  believe  that  prior  to  the  start  of  each 
fiscal  year  during  which  statutory  paperwork  reduction  goals  have 
been  established,   each  agency  sponsoring  a  collection  of 
information  which  it  determines  should  be  reduced  to  meet  the 
goal,   should  designate  for  each  such  collection  a  program 
official  who  shall  be  responsible  for  achieving  the  reduction. 
The  performance  standards  for  each  such  designated  official 
should  include  as  a  critical  element  the  attainment  of  the 
explicit  burden  hour  reduction  goal  assigned  by  the  agency. 

The  foregoing  are  but  a  few  of  the  possible  incentives  that  can 
be  introduced  to  support  the  PRA .     Unless  some  incentives  are 
devised,  we  can  be  sure  of  very  limited  interest  in  this  program 
within  the  bureaucracy. 
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Something  also  needs  to  be  said  about  the  resources  available  to 
OIRA  to  fulfill  its  responsibilities  under  the  PRA.     One  needs 
merely  to  do  some  "back-of-the-envelope"  calculations  to 
determine  that  OIRA  has  precious  little  time  on  the  average  to 
review  the  thousands  of  regulatory  actions  and  information 
collection  requests  that  come  before  it  each  year  for  review. 
Even  the  official  numbers  are  misleading  because  a  single 
clearance  request  from  an  agency  may  include  scores  of  agency 
forms  for  review.     It  is  difficult  to  hold  OIRA  accountable  for 
doing  a  job  well  when  clearly  they  are  short  of  the  resources 
needed  to  perform  the  task. 

Morale  of  personnel  is  another  important  consideration.  The 
heart  of  OIRA  is  in  the  desk  officer  position.     This  clearly  is  a 
high  pressure  position  where  experience  is  important.  Providing 
a  higher  grade  structure  and  correcting  the  present  understaf f ing 
will  do  much  to  retain  the  talent  needed  in  this  organization. 

Shortly  before  I  was  asked  to  testify,   I  was  given  a  discussion 
draft  of  an  amendment  to  the  PRA.     There  are  certain  provisions 
of  this  draft  that  caught  my  immediate  attention  and  which  I  find 
alarming.     One  such  change  is  the  elimination  of  goals  for 
reducing  the  paperwork  burdens  imposed  upon  the  public.     As  I 
previously  noted,  we  already  have  an  Act  that  provides  no 
substantive  incentives  for  agency  support.     If  specific  goals  for 
reducing  paperwork  burdens  now  are  eliminated,   I  believe  that  the 
public  and  many  government  officials  will  consider  Congress  to 
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have  thrown  up  its  hands  and  quit  all  efforts  to  control  the 
enormous  public  paperwork  burden. 

The  expanded  definition  of  "practical  utility"  on  page  6,  lines 
20-25,  is  also  of  great  concern.     Under  the  "reasonably 
foreseeable"  provision  of  the  expanded  definition,  agencies  may 
be  able  to  justify  the  collection  of  virtually  anything 
imaginable  from  the  public.     This  expanded  definition  presents 
great  opportunity  for  abuse  of  the  public. 

It  is  obvious  that  the  provisions  contained  in  the  discussion 
draft  would  markedly  change  the  character  of  the  Act,  and,  thus, 
merit  very  careful  study  to  ensure  that  the  original  purposes  of 
the  Act  are  protected. 

Mr.  Chairman,  we  must  consider  those  who  are  severely  burdened  by 
overly  complex  federal  forms  and  who  are  often  in  the  weakest 
position  to  challenge  these  burdens  -  our  elderly,  who  have  to 
wade  through  pages  of  information  requests  to  obtain  an 
entitlement  that  can  make  the  difference  between  receiving 
medical  care  and  not;  our  poor  and  disadvantaged,  who  are  often 
not  able  to  decipher  the  needlessly  cumbersome  bureaucratese 
contained  in  many  of  these  forms  and  must  rely  on  social  service 
agencies  or  churches  to  assist  them;  and  small  business 
operators,  trying  to  be  competitive,  yet  finding  themselves  with 
numerous  and  often  repetitive  information  requests,  with  scarce 
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resources  to  comply.     These  individuals  will  benefit  most  by 
strengthening  the  Paperwork  Reduction  Act. 

Mr.  Chairman,  that  concludes  my  remarks.  I  thank  you  and  Members 
of  the  Committee  for  inviting  me  to  appear  before  you  today. 
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PROPOSED  AMENDMENTS  TO 
THE  PAPERWORK  REDUCTION  ACT    (44  U.S.C.    3501,    ET  SEQ . ) 


Section  3504  of  Title  44,   United  States  Code,   is  amended  by 
inserting  after  paragraph  (3)(C)   the  following  new  paragraph: 

" (D)     if  response  is  voluntary,  contain  the  following 
additional  statement:    'No  action  may  be  taken  against  you  for 
refusing  to  supply  the  information  requested.'" 


Section  3505  of  Title  44,  United  States  Code,   is  amended — 

(1)     by  striking  out  paragraph  (1)  and  inserting  in  lieu 
thereof  the  following: 

"(1)  Upon  enactment  of  this  Act — 

"(A)     for  the  fiscal  year  beginning  on  September 
30,  1989,  and  each  of  the  next  two  succeeding  fiscal  years,  set 
an  annual  goal  to  reduce  the  burden  of  Federal  collections  of 
information  existing  at  the  end  of  the  immediately  preceding 
fiscal  year  by  at  least  five  percent; 

"(B)     Usage  of  a  "floating"  base  in  measuring  the 
achievement  of  paperwork  reduction  goals  under  paragraph  (A) 
shall  be  discontinued.     In  its  place  a  fixed-base  accounting 
system  shall  be  installed  that  facilitates  year-to-year 
comparisons  of  the  total  paperwork  burden  and  that  provides  a 
true  measure  of  changes  in  the  total  burden  imposed  upon  the 
public. " 

(2)     by  inserting  after  paragraph  (6)    (C)  the  following 
new  paragraph: 

"(D)     develop  standard  procedures  for  estimating  the 
burden  imposed  upon  the  public  by  collections  of  inf ormation-- 

"(i)     when  determined  to  be  appropriate  by  the 
Office  of  Management  and  Budget,  these  procedures  shall  include 
the  active  solicitation  of  input  from  a  representative  cross- 
section  of  the  affected  respondent  population; 

"(ii)     the  burden  estimate  obtained  from  the 
afffected  respondents  shall  be  used  as  the  official  estimate 
unless  the  requesting  agency  can  justify  to  the  Office  of 
Management  and  Budget  a  more  appropriate  estimate." 


919 


(3)     By  inserting  after  paragraph  (6)(D)  the  following  new 
paragraphs : 

"(7)     Within  one  year  of  the  date  of  enactment  of  this 
reauthorization  Act,  establish  task  forces  which  shall-- 

"(A)     select  a  number  of  particularly  burdensome 
information  collections     for  in-depth  study  to  review  the  utility 
of  the  information  collected,   suggest  improvements  in  the 
dissemination  of  public  information,   and  determine  where  time  and 
cost  reductions  are  possible; 

"(B)     include  a  substantial  representation  from 
the  affected  respondent  community; 

"(C)     be  chaired  by  an  employee  of  the  Office  of 
Information  and  Regulatory  Affairs; 

" (D)     for  each  collection  identified,  conduct 
interviews  and/or  public  hearings  to  solicit  the  views  of 
affected  respondents; 

"(E)     receive  any  necessary  travel  and  overhead 
expenses  from  the  agency  which  sponsors  the  collection  of 
information  being  studied;  and 

"(F)     prepare  a  report  with  specific 
recommendations  for  improving  the  information  collection  process 
which  shall  be  submitted  within  two  years  to  the  House  Committee 
on  Government  Operations  and  the  Senate  Committee  on  Governmental 
Affairs. " 


Section  3506  (d)  of  Title  44,  United  States  Code,   is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(e)     Prior  to  the  start  of  the  fiscal  year  during  which  a 
statutory  paperwork  reduction  goal  has  been  established,  each 
agency  sponsoring  a  collection  of  information  which  it  determines 
should  be  reduced  to  meet  the  goal,   shall  designate  for  each  such 
collection  a  program  official  or  officials  who  shall  be 
responsible  for  achieving  the  reduction.     The  performance 
standards  of  each  designated  official  shall  include  as  a  critical 
element  the  attainment  of  the  explicit  burden  hour  reduction  goal 
assigned  by  the  agency." 
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Section  3507  of  Title  44,  United  States  Code,   is  amended  by 
inserting  after  paragraph  (h)  the  following  new  paragraph: 

"(i)     For  each  collection  of  information  whose  approval 
under  Section  3504  is  allowed  to  expire  but  for  which  the 
collection  of  information  continues,  the  sponsoring  agency  shall 
publish  in  the  Federal  Register  within  30  days  of  said  expiration 
date  a  notice  informing  the  public  that  approval  for  the 
collection  of  information  has  expired.     The  notice  shall  further 
state  the  public's  rights  under  section  3512.     All  such 
violations  of  section  3540  also  shall  be  reported  to  the  Office 
of  Management  and  Budget  for  inclusion  in  the  annual  report  to 
Congress  as  set  forth  in  section  3514  (a)  (7)." 


Section  3514  of  Title  44,  United  States  Code,  is  amended  by 
inserting  "including  a  list  of  all  collections  of  information 
which  have  been  conducted  in  violation  of  this  chapter  after  the 
expiration  of  the  approval  required  by  section  3507,"  after  "of 
this  chapter"  in  paragraph  (a)(7). 
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NfVERSON  K'L  IIN  .v  STERRKTT 

STATEMENT  OF  ROBERT  P.  BEDELL 
MYERSON  KUHN  &  STERRETT 
BEFORE  THE  LEGISLATION  AND  NATIONAL  SECURITY  SUBCOMMITTEE 
OF  THE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 
CONCERNING  THE  REAUTHORIZATION 
OF  THE  PAPERWORK  REDUCTION  ACT  OF  198  0 

August  2,  1989 

Mr.  Chairman  and  Members  of  the  Subcommittee.  I  appreciate 
the  opportunity  to  testify  today  concerning  the  Reauthorization  of 
the  Paperwork  Reduction  Act  of  1980.  I  have  had  the  privilege  of 
working  extensively  with  the  Committee  during  its  consideration  of 
the  Paperwork  Reduction  Act  at  the  time  of  its  adoption  in  1980  and 
at  the  time  of  its  reauthorization  in  1986.  From  June  1983  until 
October  1986,  I  served  as  Deputy  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  (OIRA) ,  which  was  established 
by  the  Act  to  carry  out  its  regulatory,  paperwork  review,  and 
information  policy  functions.  Prior  to  working  in  OIRA,  I  was  the 
Deputy  General  Counsel  at  the  Office  of  Management  and  Budget 
(OMB) ;  and  I  left  OIRA  in  1986  to  become  the  Administrator  of  the 
Office  of  Federal  Procurement  Policy  (OFPP) . 

I  spent  almost  15  years  at  the  Office  of  Management  and  Budget 
altogether,  but  I  do  not  now  speak  for  them  or  set  forth  their 
position  on  legislation.     The  views  that  I  express  are  mine  alone. 

I  recognize  that  the  Discussion  Draft  concerning  the 
reauthorization  of  the  Paperwork  Reduction  Act  is  designed  to 
stimulate  discussion,  and  does  not  necessarily  set  forth  the  policy 
views  of  the  Committee.     When  I  first  read  the  Discussion  Draft, 
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I  thought  that  it  would  undo  much  of  the  progress  that  has  been 
achieved  over  the  last  ten  years  in  trying  to  limit  the  paperwork 
and  regulatory  burdens  imposed  by  Federal  agencies  on  American 
citizens  and  on  the  economy.  My  first  reading  may  still  be 
correct;  but  it  may  be  that  the  Discussion  Draft  does  not  repudiate 
the  Federal  Government's  purpose  over  the  last  four  decades  to 
reduce  the  amount  of  paperwork  its  citizens  must  annually  complete. 
And,  it  may  be  that  the  Discussion  Draft  does  not  repudiate  efforts 
to  make  regulations  as  rational  and  cost  effective  as  possible. 

But,  if  it  is  the  objective  of  the  Discussion  Draft  to  make 
it  harder  to  reduce  the  paperwork  burden,  then  I  believe  that  it 
is  ill-advised.  And,  if  it  is  the  objective  of  the  Discussion 
Draft  to  make  it  harder  for  a  President  to  guide  and  direct  his 
appointees  in  the  conduct  of  their  official  responsibilities 
(including  informal  rulemaking),  then  I  also  disagree  with  that 
purpose.  But,  if  the  purpose  of  the  Discussion  Draft  is  to  explore 
different  means  to  reduce  the  burden  imposed  by  paperwork  and 
regulations,  then  I  believe  the  Discussion  Draft  presents  very 
interesting  alternatives  that  are  clearly  worth  discussing. 

I  intend  to  discuss  some  of  the  provisions  of  the  Discussion 
Draft,  but  first  I  will  describe  the  broader  role  of  OMB  and  how 
the  paperwork  and  regulatory  reviews  fit  in. 

OMB's  Revision  Activities. 

The  President's  constitutional  responsibility  —  not  simply 
his  authority  as  the  American  Bar  Association  Resolution  in  1986 
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makes  clear  --  is  to  take  care  that  the  laws  be  faithly  executed. 
The  Supreme  Court  has  interpreted  this  responsibility  to  include 
the  requirement  that  the  President  should  guide  and  direct  his 
appointees  in  the  conduct  of  their  official  responsibilities. 
Because  the  President  cannot  personally  provide  guidance  and 
direction  on  the  many  things  his  appointees  and  the  other  officials 
of  the  Executive  Branch  engage  in,  he  —  like  they  —  has  a  staff 
to  help.  Today,  the  largest  organization  within  the  Executive 
Office  of  the  President  is  the  Office  of  Management  and  Budget. 
Well  over  90  percent  of  its  500  or  so  employees  are  career 
employees . 

The  principal  responsibilities  of  the  Office  of  Management  and 
Budget  are  to  assist  the  President  in  carrying  out  his  statutory 
and  constitutional  responsibilities.  It  does  this  primarily  by 
reviewing  the  actions  and  proposed  actions  of  the  Departments  and 
agencies  of  the  Executive  Branch  and  instructing  that  they  be 
changed  when  they  are  inconsistent  with  the  policies  and  principles 
of  the  President.  To  the  extent  that  an  action  by  a  Department  or 
agency  is  required  by  statute,  the  statute  prevails, 
notwithstanding  the  view  of  the  President  of  the  United  States. 
But  to  the  extent  that  the  officials  of  the  Department  and  agencies 
are  afforded  discretion  in  carrying  out  their  activities  (including 
informal    rulemaking) ,    the    President    has    the    responsibility  to 
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direct  and  guide  them.  The  President  nay  also  remove  them  from 
office  for  their  failures  in  office  or  for  any  other  reason  or  no 
reason  at  all   if  they  serve  at  his  pleasure. 

These  principles  govern  all  policy  areas  that  OMB  reviews  for 
the  President.  The  heads  of  agencies  and  their  senior  staffs  are 
well  aware  of  these  arrangements  and  have  long  operated  under  them 
in  a  broad  range  of  functions.  OMB 1 s  views  are  not  final,  of 
course,  and  agency  heads  may  --  and  frequently  exercise  their  right 
to  --  seek  further  policy  discussions  with  the  White  House  if  they 
disagree  with  OMB's  understanding  of  the  President's  policy. 

The  Budget  Reviews. 

The  first  of  these  major  reviews  --  and  OMB's  primary  and 
dominant  activity  —  is  the  review  of  agency  budget  requests,  and 
the  annual  preparation  of  the  President's  budget.  This  function 
has  been  carried  out  by  OMB  and  its  predecessors  since  the  Budget 
and  Accounting  Act  of  1921  required  it.  By  statute,  the  agency 
heads  are  precluded  from  seeking  appropriations  from  Congress  other 
than  the  appropriations  set  forth  in  the  President's  Budget.  While 
OMB  considers  the  recommendations  of  the  various  Departments  and 
agencies  in  formulating  their  proposals  to  the  President,  the 
President's  decisions  are  those  that  are  included  in  the  Budget 
recommendations  that  are  sent  to  Congress. 

As  you  know,  the  budget  process  is  no  longer  an  annual  event. 
Today,  budget  decisions  and  budget  policies  are  an  every  day 
activity  at  OMB.  And,  most  of  the  employees  in  the  Office  of 
Management  and  Budget  are  engaged  in  these  budget  activities.  But, 


925 


5 

they  are  also  involved  in  the  other  critical  review  functions  that 
OMB  performs  for  the  President. 
Legislative  Reviews. 

The  second  major  review  activity  concerns  legislation.  To 
ensure  that  the  legislative  positions  taken  by  the  Executive 
Departments  and  agencies  are  consistent  with  the  views  of  the 
President  of  the  United  States,  since  1939  OMB  has  reviewed  and 
approved  or  disapproved  the  opinions  and  views  that  agencies  have 
proposed  as  their  comments  on  legislation  pending  before  Congress. 
Under  this  program  any  comment  by  an  Executive  Branch  official  on 
legislation,  any  legislation  proposed  by  a  Department  or  agency, 
and  all  testimony  given  on  legislation  other  than  oversight 
testimony  must  be  reviewed  and  approved  by  the  Office  of  Management 
and  Budget  before  the  comment  may  be  made,  the  legislation 
proposed,  or  the  testimony  given. 

This  legislative  review  program  was  instituted  by  an  Executive 
Order  issued  by  President  Franklin  Roosevelt  and  has  been  continued 
by  every  President  since.  This  review  authority  ensures  that  the 
view  of  the  President  is  transmitted  to  Congress  by  his  appointees. 
It  also  ensures  that  views  that  are  not  the  President's  are  not 
submitted  for  the  Executive.  This  review  also  provides  Congress 
with  information  on  the  President's  view  of  pending  legislation  so 
that  Congress  may  accommodate  concerns  of  the  President,  if  they 
choose  to,  and  so  that  they  are  not  surprised  when  the  President 
vetoes  legislation  that  is  not  consistent  with  his  view. 
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Paperwork  Reviews. 

The  third  major  review  activity  conducted  by  the  Office  of 
Management  and  Budget  is  the  review  or  approval  or  disapproval  of 
information  collection  reguests  and  reguirements ,  starting  with  the 
Federal  Reports  Act  of  1942.  Enacted  in  part  to  ensure  that  our 
defense  industries  and  economy  were  not  burdened  by  unnecessary 
paperwork  asked  for  by  Federal  Departments  and  agencies,  this  Act 
established  an  internal  Executive  Branch  program  to  ensure  that 
unnecessary  paperwork  burdens  were  disapproved  before  the  were 
imposed  upon  the  public  and  upon  businesses.  The  Federal  Reports 
Act  of  1942  was  amended  in  1980  by  the  Paperwork  Reduction  Act. 

Regulatory  Reviews. 

The  fourth  major  review  conducted  by  the  Office  of  Management 
and  Budget  for  the  President  concerns  the  review  of  agency 
regulations.  In  response  to  the  explosive  growth  of  agency 
informal  rulemaking  activities  over  the  last  20  years,  every 
President  in  the  1970s  and  1980s  has  had  a  formal  process  for 
reviewing  agency  regulations.  All  of  these  programs  have  reguired 
review  either  exclusively  at  0MB  or  in  tandem  with  other  Executive 
Office  of  the  President  agencies. 

Procurement  Reviews. 

The  fifth  major  review  that  is  conducted  by  0MB  is  the  review 
by  the  Office  of  Federal  Procurement  Policy  of  all  regulations, 
paperwork,  policies,  procedures  and  forms  pertaining  to  government 
procurement.      In  performing  these  reviews,   the  Office  of  Federal 
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Procurement  Policy  has  authorities  assigned  to  it  by  statute  that 
go  well  beyond  OIRA's  authority  under  the  Paperwork  Reduction  Act 
or  Executive  Order  No.  12291.  To  the  extent  that  procurement 
policies,  procedures,  regulations,  forms  and  practices  are 
inconsistent  with  the  policies  set  forth  in  the  Office  of  Federal 
Procurement  Policy  Act,  OFPP  may  (unlike  regulatory  reviews)  deny 
the  promulgation  of  such  rule,  regulation,  or  practice  or  OFPP  may 
rescind  it. 

These  major  reviews  are  not  carried  out  in  isolation  from  one 
another.  Because  of  its  relatively  small  size,  OMB  is  able  to 
integrate  these  reviews  to  ensure  as  much  as  possible  that  they 
give  consistent  advice,  guidance  and  instructions  to  the 
Departments  and  agencies.  For  example,  legislative  and  budget 
reviews  are  closely  coordinated  to  ensure  their  consistency. 
Paperwork  and  regulatory  reviews  are  coordinated  by  OIRA,  but  also 
involve  those  who  perform  the  legislative  and  budget  reviews. 
Increasingly,  the  two  statutory  offices  within  OMB  —  OIRA  and  OFPP 
—  are  working  together  to  ensure  that  the  combined  resources  and 
authorities  of  both  are  brought  to  bear  on  the  important  issues 
pertaining  to  Defense  and  non-defense  procurement. 

I  think  it  is  useful  to  understand  these  basic  review 
activities  and  recognize  that  they  are  not  new  initiatives  but  have 
been  determined  by  successive  Presidents  to  be  important  means  by 
which  he  carries  out  his  statutory  and  constitutional 
responsibilities . 


928 


8 

It  is  also  important  to  understand  these  activities  because 
the  Discussion  Draft  would  effect  each  of  them  in  ways  that  I  think 
are  harmful,  and  possibly  unconstitutional. 

Prior  to  discussing  some  of  the  provisions  in  the  Discussion 
Draft,  I  will  first  set  forth  some  of  the  facts  and  history  of  the 
Paperwork  and  Regulatory  Reviews. 

The  threat  that  ill-considered  or  excessive  government 
regulations  and  paperwork  demands  would  unnecessarily  burden  our 
citizens  and  our  economy  has,  if  anything,  increased  as  our  economy 
becomes  increasingly  subject  to  foreign  competition.  When  Congress 
reviewed  the  Act  during  the  1986  reauthorization  process,  it  made 
some  fine-tuning  adjustments  but  essentially  reaffirmed  the 
original  thrust  of  the  1980  Act.  In  my  view,  the  paperwork  review 
process  has  generated  far  less  controversy  during  the  last  three 
years,  because  of  the  success  of  the  1986  Amendments. 

I  believe  that  the  Draft  risks  much  that  has  been  achieved  in 
an  effort  to  address  "concerns"  about  the  process  that  have  little 
merit.  My  experience  with  the  Act  over  the  last  three  years 
suggests  that  the  only  significant  remaining  problem  with  the  OIRA 
policy  review  processes  is  that  of  avoiding  delay  in  OIRA's 
regulatory  deliberations.  The  Subcommittee's  attention  to  this 
issue  could  be  of  significant  benefit. 
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EVOLUTION  OF  THE  PAPERWORK  REDUCTION  ACT  AND 
THE  OIRA  COLLECTION  OF  INFORMATION  APPROVAL  PROCESS 

The  Paperwork  Reduction  Act  had  its  genesis  in  the  mid-1970s, 
when  Members  of  Congress  became  concerned  with  the  cumulative 
burden  of  agency  information  collections  upon  the  public,  combined 
with  concern  about  the  economic  effects  of  burdensome  new 
regulatory  programs.  A  major  milestone  toward  adoption  of  the  Act 
was  the  Report  issued  in  October  1977  by  the  Commission  on  Federal 
Paperwork,  chaired  by  the  Ranking  Minority  Member  of  this 
Committee,  Frank  Horton. 

The  Commission  concluded  that  Federal  paperwork  cost  each 
American  approximately  $500  per  year,  and  that  Federal  information 
demands  were  costly,  overlapping,  and  frequently  not  necessary  for 
sound  program  planning  and  control.  The  recommendations  of  the 
Commission  began  an  effort  to  revise  the  Federal  Reports  Act  of 
1942,  under  which  the  Office  of  Management  and  Budget  attempted  to 
coordinate  the  many  agency  demands  for  information  from  the  private 
sector  and  exercised  approval  or  disapproval  authority  over  their 
data  requests.  This  initiative  culminated  in  passage  of  the 
Paperwork  Reduction  Act. 

Adoption  of  the  Paperwork  Reduction  Act. 

In  1979,  President  Carter  responded  to  the  problems  presented 
by  Federal  paperwork  demands  by  issuing  Executive  Order  No.  12174, 
which  established  a  new  procedure  to  permit  systematic  Executive 
policy  review  of  regulatory  and  other  paperwork  requirements 
imposed   by   the   agencies.      This   Order   required   each   agency  to 
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establish  an  annual  information  collection  budget  and  ordered  OMB 
to  implement  the  program  and  hold  agencies  to  their  budgets.  The 
President's  action  encouraged  efforts  by  this  Committee  and  other 
members  of  Congress  to  devise  a  formal  and  more  comprehensive  means 
of  controlling  agency  information  demands  upon  the  public. 

During  the  lame-duck  session  after  the  1980  election,  Congress 
finally  passed  the  Paperwork  Reduction  Act.  In  addition  to 
strengthening  OMB's  information  resource  management  and  statistical 
policy  functions,  that  measure  explicitly  brought  coordination  of 
Federal  paperwork  demands  within  the  authority  of  a  new  Office  of 
Information  and  Regulatory  Affairs  within  OMB.  That  office  was 
given  explicit  Executive  oversight  responsibility  for  all  Federal 
paperwork,  including  paperwork  demands  imposed  by  rules  or 
regulations  under  the  procedures  of  the  so-called  Kennedy  Amendment 
(Section  3504(h)   of  title  44,  United  States  Code). 

The  Act  requires  agencies  to  submit  proposed  paperwork  demands 
to  OMB  before  issuance  and  required  OIRA  to  review  and  disapprove 
any  proposals  that,  among  other  things,  would  not  have  "practical 
utility"  for  the  agency  in  the  conduct  of  its  statutory  missions. 
Under  the  Act,  an  agency  must  demonstrate  its  need  for  the  proposed 
data,  the  practical  utility  of  the  information  it  may  receive,  and 
that  the  burden  and  costs  imposed  on  the  public  in  providing  that 
data  is  minimized. 

To  give  agencies  an  incentive  to  submit  paperwork  demands  to 
OIRA,    the    Act    included    a    unique    Public    Protection  provision 
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(Section    3512) ,    which   prohibited   an   agency    from   penalizing  or 
punishing    any    individual    for    failure    to    provide  information 
required  by  a  paperwork  demand  that  had  not  been  approved  by  OIRA. 
Regulatory  Review  Program. 

At  the  same  time  that  he  moved  to  implement  the  Paperwork 
Reduction  Act,  President  Reagan  also  issued  Executive  Order  No. 
12291,  instituting  a  regulatory  review  program  for  his 
Administration  and  explicitly  setting  forth  his  regulatory 
principles.  The  Order  assigned  responsibility  for  implementing 
these  initial  policy  reviews  to  OMB,  and  the  Director  delegated 
those  functions  to  OIRA.  This  arrangement  was  intended  to  promote 
efficiency  and  avoid  coordination  problems,  because  OIRA  would  be 
reviewing  the  often  substantial  paperwork  aspects  of  proposed 
agency  regulations  under  the  Paperwork  Reduction  Act.  To  stimulate 
the  regulatory  review  effort,  the  President  also  established  a  Task 
Force  on  Regulatory  Relief,  chaired  by  then  Vice  President  Bush, 
to  further  develop  and  oversee  the  implementation  of  regulatory 
policies  and  principles  for  his  Administration. 

These  paperwork  reviews  and  regulatory  reviews  were  sometimes 
controversial.  Congressional  committees  conducted  frequent 
oversight  hearings  on  OIRA's  reviews  of  specific  rules,  and  made 
extensive  requests  for  internal  OMB  documents  concerning  the  OIRA 
process.  Attention  focused  on  two  principal  issues:  (1) 
allegations  that  OIRA  could  be  used  as  a  "conduit"  by  regulated 
entities  for  backdoor  communication  of  factual  matters  into  the 
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policy  process  in  a  manner  that  bypassed  the  head  of  the  agency 
charged  with  promulgating  the  regulation;  and  (2)  the  amount  of 
time  required  for  OIRA  reviews,  particularly  on  controversial  rules 
where  the  agency  proposals  created  possible  conflicts  with  the 
President's  regulatory  principles  and  priorities. 

Opponents  of  the  regulatory  review  process  also  attacked  the 
Executive  Order  in  court,  on  the  theory  that  OIRA  reviews  somehow 
constituted  a  "usurpation"  of  the  authority  Congress  had  delegated 
to  agency  heads  to  adopt  rules.  Although  the  argument  has  been 
frequently  raised  in  judicial  review  proceedings,  no  court  has  ever 
adopted  it.  OIRA's  authority  under  the  regulatory  review  program 
has  been  limited  from  the  outset  to  the  traditional  OMB  policy 
coordination  role  —  to  review  agency  proposals  and  alert  the  White 
House  and  the  agency  heads  of  possible  conflicts  with  the 
President's  principles.  At  that  point,  regulatory  problems  become 
like  other  disputed  policies  among  Executive  agencies,  where  OMB 
and  the  affected  agencies  consider  various  options,  including 
continued  negotiation  or  review  by  senior  White  House  policymaking 
forums,  to  reach  policy  consensus. 

Reauthorization  of  the  Paperwork  Reduction  Act  in  1986. 

From  1984  through  1986,  this  Committee  made  a  thorough  review 
of  OIRA's  operations  in  connection  with  legislation  that  would 
authorize  OIRA  to  receive  appropriations  for  fiscal  years  after 
1983.  Almost  all  the  issues  currently  before  the  agency  concerning 
OIRA's  paperwork  and  regulatory  review  functions  were  discussed  at 
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that  time.  As  someone  who  moved  out  of  the  OIRA  area  in  1986,  I 
felt  a  sense  of  deia  vu  in  reviewing  the  statements  of  some  of  the 
prior  witnesses  at  this  hearing,  because  the  witnesses  are 
sometimes  the  same  and  many  issues  don't  seem  to  have  changed  since 
1986.  It  seems  that  virtually  all  of  the  objections  of  OIRA's 
critics  concern  the  period  before  the  amendments  made  by  the  1986 
Reauthorization.  I  do  not  understand  the  critics  to  contend  that 
the  reforms  of  1986  have  not  worked  the  way  they  were  intended  to. 

The  1986  Reauthorization  Act  expanded  in  significant 
respects  OIRA's  information  policy  and  ADP  and  telecommunications 
functions.  The  legislative  process  also  focused  extensively  on 
the  "conduit"  problem,  and  the  determination  of  what  kinds  of 
additional  "sunshine"  procedures  might  be  appropriate  to  ensure 
appropriate  Congressional  and  public  oversight  of  OIRA  review 
processes.  During  its  deliberations,  Congress  considered  new 
"pilot"  procedures  that  EPA  and  OIRA  had  adopted  to  address  these 
concerns  in  the  review  of  EPA  regulations. 

These  procedures,  however,  were  not  included  in  the  Paperwork 
Reduction  Act  of  1986.  They  were  not  included  in  that  legislation 
for  several  reasons,  including:  the  desire  by  some  Members  of 
Congress  to  avoid  implicitly  acknowledging  the  constitutionality 
of  this  regulatory  review  process;  and,  on  the  other  hand,  the 
concerns  of  the  Department  of  Justice  that  Congressional  enactment 
of  these  procedures  would  raise  constitutional  concerns.  But  these 
procedures,  which  were  put  into  effect  in  the  summer  of  1986,  were 
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an  integral  part  of  the  changes  that  were  made  in  1986.  I  have 
attached  a  copy  of  these  procedures  to  these  prepared  remarks. 

I  believe  that  these  procedures  have  worked  well  and  that  they 
should  continue.  They  may  be  able  to  be  improved  in  light  of  the 
experience  with  them  since  1986.  If  so,  I  suggest  that,  to  the 
extent  that  the  Committee  or  Congress  believes  that  additional 
safeguards  and  procedures  should  be  imposed,  then  they  be  imposed 
in  a  similar  fashion,  i.e.,  the  issuance  by  the  Office  of 
Information  and  Regulatory  Affairs  of  additional  safeguards  and 
procedures. 

The  Discussion  Draft. 

I  have  set  forth  the  history  of  OMB 's  review  activities  and 
OIRA's  evolution  at  some  length  to  provide  a  necessary  background 
against  which  to  consider  the  innovations  proposed  by  the 
Discussion  Draft.  To  me,  the  most  troublesome  feature  of  the  Draft 
is  the  manner  in  which  it  departs  fundamentally  from  the  procedures 
and  institutional  arrangements  which  have  been  so  carefully  devised 
over  the  last  15  years  to  address  the  problems  presented  by 
excessive  paperwork  burdens  and  poorly  conceived  regulations. 

Even  if  the  objective  of  the  Discussion  Draft  is  to  discuss 
other  means  by  which  Paperwork  Reduction  and  Regulatory  Reviews  may 
be  conducted,  it  is  clear  that  the  Discussion  Draft  would 
significantly  curtail  OMB's  ability  to  disapprove  unnecessary 
paperwork.  It  would  also  remove  the  limitations  on  judicial  review 
on  the  statutory  standards  imposed  on  agencies  that  must  be  met 
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before  paperwork  burdens  may  be  imposed.  The  effect  of  these 
amendments  would  be  to  change  the  nature  of  the  paperwork  reviews 
from  one  carried  out  within  the  Executive  Branch,  with  very  little 
judicial  review  of  individual  decisions,  into  one  where  OMB 's  role 
would  not  be  to  approve  or  disapprove  proposed  information 
collection  requests  and  requirement,  but  simply  to  comment  on  them. 
Such  a  change,  would  place  greater  responsibilities  upon  the 
departments  and  agencies  to  ensure  that  their  proposed  information 
collection  requests  and  requirements  satisfied  the  standards 
imposed  under  the  Paperwork  Reduction  Act,  subject  to  judicial 
review  by  those  adversely  affected  in  the  event  that  the  agency  has 
not  met  those  standards  in  imposing  paperwork  demands. 

In  this  regard,  the  Discussion  Draft  would  assign  OIRA  a  role 
similar  to  that  which  it  now  has  in  reviewing  agency  informal 
rulemaking,  where  it  does  not  have  the  authority  to  disapprove 
regulations  and  the  rulemaking  agency  retains  the  authority  to 
proceed. 

In  my  view,  this  could  be  a  workable  alternative,  but  would 
require  "tightening"  of  the  applicable  standards  against  which 
agency  compliance  is  measured.  I  am  not  certain,  however  that  it 
is  preferable  to  the  process  established  in  1942  in  the  Federal 
Reports  Act,  and  continued  in  the  1980  Paperwork  Reduction  Act  and 
its  amendments  of  1986.  The  change  would  get  OMB  out  of  the 
business  of  approving  or  disapproving  paperwork  requests,  but  it 
could   substantially    increase   the    involvement   of   the  judiciary. 
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There  are  other  considerations  as  well,  and  the  Discussion  Draft 
would  have  to  be  changed  to  ensure  more  specific  standards  for 
review  by  the  courts.  I  would  be  happy  to  work  with  the  Committee 
on  those  needed  changes. 

There  are,  however,  some  provisions  that  I  believe  should  be 
dropped . 

MAJOR  POLICY  PROBLEMS  IN  THE  DISCUSSION  DRAFT 

The  Discussion  Draft  creates  three  significant  policy 
problems:  (1)  elimination  of  the  most  important  restraints  on 
agency  demands  that  the  public  collect  and  provide  them  with 
written  information;  (2)  prohibiting  OIRA  from  conducting 
regulatory  reviews  as  directed  by  the  President;  and  (3)  imposing 
onerous  new  logging  and  other  procedural  restrictions  on  the  Office 
of  Management  and  Budget  which  will  hinder  its  ability  to  carry  out 
its  critical  role  in  coordinating  the  work  of  the  Executive  Branch. 

In  my  view,  the  proposed  changes  in  these  areas  are  not  well- 
advised,  and  do  not  solve  substantive  problems.  Finally,  these 
provisions  create  a  likelihood  of  confrontation  with  the  Executive 
Branch  that  would  prevent  a  prompt  reauthorization  and  blunt  the 
important  purposes  of  the  Paperwork  Reduction  Act. 
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The  Discussion  Draft  Virtually  Eliminates  the 
Fundamental  Purpose  of  the  Act:   Controlling  Excessive 
Agency  Information  Collection  Demands  on  the  Public. 

Unless  its  purpose  is  to  embroil  Federal  courts  in  the 
paperwork  reduction  effort  and  shift  the  resolution  of  policy 
debates  from  the  Executive  to  the  Judicial  Branch,  the  most 
puzzling  and  troublesome  aspect  of  the  Discussion  Draft  is  that  it 
would  reverse  the  four  decades  old  policy  of  the  Federal  government 
to  reduce  unnecessary  paperwork  and  virtually  abandon  the  principle 
purpose  of  the  Paperwork  Reduction  Act.  And  it  would  do  so  for 
reasons  that  are  not  clear. 

While  it  does  not  repeal  OIRA's  review  authority  outright, 
the  Draft  would  cut  back  on  the  scope  of  OIRA's  authority  and 
subject  its  paperwork  disapproval  powers  to  such  impossible 
preconditions  that  OIRA's  enforcement  authority  would  be 
effectively  eliminated.  Under  the  new  provisions,  the  agencies 
would  be  responsible  for  restraining  their  own  demands  on  the 
public. 

The  Draft  would  turn  the  Paperwork  Reduction  Act  on  its  head 
by:  (1)  eliminating  OIRA's  authority  to  disapprove  paperwork 
burdens  imposed  by  agency  rules  or  regulations;  (2)  severely 
narrowing  the  scope  of  OIRA's  disapproval  authority  for  that 
limited  subset  of  matters  to  which  it  still  applies;  and  (3) 
subjecting  OIRA  paperwork  decisions  to  judicial  challenges  under 
conditions  that  makes  it  nearly  impossible  for  such  decisions  to 
be  sustained. 
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Eliminating  OIRA  Disapproval  Authority  for 
Information  Demands  Contained  in  Agency  Rules. 

Several    provisions    of    the    Draft,    principally    new  Section 

3507(h),     would    restrict    to    the    point    of    elimination  OIRA's 

authority    to    disapprove    excessive    agency    information  demands 

imposed  on  the  public  through  agency  rules  or  regulations. 

Section    3507(h)    changes    OIRA's    role    to    review  information 

collection  requirements   imposed  by  rules   from  a  substantive  veto 

power  to  a  right  to  comment  on  agency  proposals.     Subsection  (h) (5) 

would  preserve   for  OIRA  the   right   to  disapprove   an  information 

collection  requirement  imposed  by  a  rule  on  procedural  grounds,  if 

the     agency     failed     to     observe     certain     simple     public  notice 

obligations.     That  subsection  would  also  allow  OIRA  to  disapprove 

an  information  collection  request  in  a  rule: 

if  it  finds  that  the  agency's  response  to  OIRA's  comments 

was   "to  a  significant  extent  unreasonable  and  clearly 

disregarded  the  provisions"  of  the  Act;  and 

if  OIRA  establishes,  "by  clear  and  convincing  evidence," 

that     the     information     collection     requirement  lacks 

"practical  utility." 

In  addition,   section  3502(16)    of  the  Draft  would  revise  the 

definition  of  "practical  utility"  to  radically  change  the  meaning 

that  the  term  has  had  for  the  last  eight  years.     The  Draft  would 

redefine  the  term,    first,    by  repealing  the  requirement  that  the 

paperwork  have  practical  utility  to  the  agency,  thereby  permitting 
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paperwork  burdens  to  be  justified  if  any  member  of  the  public  is 
interested  in  the  information.  Second,  the  revision  would  provide 
that  "practical  utility"  would  also  be  satisfied  by  "a  present  or 
reasonably  foreseeable  public  need"  that  may  be  served  by  the 
collection,  use,  dissemination,  or  archiving  of  the  information 
demanded  from  the  public. 

These  new  standards  are  so  radically  changed  that  it  is 
difficult  to  imagine  any  agency  information  demand  that  could  not 
be  justified  under  the  new  test. 

The  elimination  of  OIRA's  present  paperwork  role  is  confirmed 
by  the  imposition  of  a  clear  and  convincing  evidence  standard  of 
judicial  review.  As  discussed  below,  the  Discussion  Draft  would 
subject  OIRA  decisions  to  judicial  review.  The  "clear  and 
convincing  evidence"  standard  is  the  most  stringent  standard  used 
in  civil  litigation.  Combined  with  the  new,  diluted  definition  of 
"practical  utility,"  it  would  be  virtually  impossible  to  prove  that 
(1)  by  "clear  and  convincing  evidence,"  the  data  proposed  in  an 
agency  information  demand  (2)  had  no  "present  or  reasonably 
foreseeable"  use  to  any  member  of  the  public  and,  (3)  "to  a 
significant  extent,"  was  unreasonable  and  (4)  clearly  disregarded 
the  provisions  of  the  Act.  But  that  is  the  test  OMB  would  have  to 
satisfy  in  order  to  disapprove  a  paperwork  burden  on  the  public. 

Other  parts  of  the  Discussion  Draft  further  insulate 
information  demands  in  agency  rules  from  OIRA  disapproval.  For 
example,     current    Section    3506(f)     directs    agencies    to  review 
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information  collection  requirements  in  existing  rules  once  every 
three  years  and  to  submit  only  the  proposals  to  change  them  to 
OIRA.  If  the  agency  determines  that  no  changes  in  the  paperwork 
are  appropriate,  the  information  collection  requirement  remains  in 
effect.  It  need  not  be  submitted  to  OIRA,  and  OIRA  lacks  authority 
to  disapprove  it.  (Subsection  (f)(4)(A)).  This  provision  would 
create  a  powerful  incentive  for  agencies  simply  to  continue 
existing  paperwork  demands  in  effect,  without  change.  And  OIRA 
would  be  deprived  of  the  authority  to  compel  changes. 

Finally,  the  Draft  would  weaken  the  public  protection 
provision  of  the  Act  (Section  3512)  by  repealing  its  application 
to  information  collection  requirements  imposed  by  rules.  The 
public  protection  mechanism  is  an  extraordinary  measure  that  places 
the  burden  on  agencies  to  identify  paperwork  demands  and  submit 
them  to  OIRA  for  approval.  If  an  agency  fails  to  do  so,  it  cannot 
prosecute  or  penalize  a  member  of  the  public  for  failing  to  comply 
with  the  unapproved  paperwork  demand.  The  Draft  would  eliminate 
this  protection  for  the  public  for  paperwork  burdens  imposed  by 
rules. 

Additional  Constraints  on  OIRA  Disapproval  Authority. 

The  Draft  substantially  limits  OIRA's  disapproval  authority, 
even  for  the  paperwork  that  remains  subject  to  OIRA  authority. 

Under  revised  Section  3508(a),  OIRA  would  have  to  consider 
whether   the    information   demanded    is    "necessary    for   the  proper 
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performance  of  the  functions  of  the  agency,  including  whether  the 
information  will  have  practical  utility." 

In  making  this  determination,  OIRA  would  be  restricted  to 
considering  "only  .  .  .  the  redundancy  of  the  information  to  be 
collected"  and  the  burden  associated  with  its  collections. 

The  Draft  would  also  specifically  prohibit  OIRA  from 
considering  or  examining  "any  underlying  policy  decisions  that  may 
have  led  to  the  request  for  information."  (Sec.  3508(a)(2)).  The 
effect  of  these  two  changes  would  be  to  further  substantially 
restrict  the  scope  of  OIRA  reviews.  Disapproval  would  be 
effectively  limited  to  cases  of  outright  duplication  of  data 
collection  demands. 

Finally,  the  Draft  would  establish  an  appeals  board  within 
0MB,  to  which  agency  heads  could  appeal  paperwork  disapprovals  made 
by  the  Director  or  the  Administrator  of  OIRA.  (Section  3508(b)). 
Two  of  the  three  members  of  this  group  would  be  appointed  by  the 
Chairmen  of  the  Congressional  oversight  committees,  and  the  third 
by  the  Director.  The  group's  conclusions  would  constitute 
"recommendations"  subject  to  the  approval  of  the  Director. 

This  provision  probably  raises  significant  constitutional 
problems  under  the  Appointments  Clause  and  separation  of  powers 
doctrines.  While  greater  Congressional  involvement  with  reducing 
paperwork  is  desirable,  this  provision  would  represent  an 
unprecedented  intrusion  of  Congress  into  internal  Executive  Branch 
policy  formulation  processes. 
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Judicial  Review  of  OIRA  Disapproval  Decisions. 

Under  the  1980  Act,  OIRA  decisions  to  approve  or  not  to  act 
upon  agency  paperwork  submissions  were  specifically  exempted  from 
judicial  review,  on  the  theory  that  these  matters  were  internal 
Executive  Branch  policy  judgments  and  were  not  appropriate  for 
judicial  review. 

By  repealing  the  current  Section  3504(h),  the  Draft  would 
repeal  this  specific  exemption  from  judicial  review.  As  a  result, 
the  Administrative  Procedure  Act  likely  would  apply,  and  agency 
paperwork  demands  and  OIRA  approval  decisions  would  become  subject 
to  judicial  review. 

Subjecting  OIRA  decisions  to  judicial  review  would 
fundamentally  change  the  nature  of  the  paperwork  review  process 
that  originally  was  designed  to  be  a  discretionary  policy  decision 
within  the  exclusive  purview  of  the  Executive  Branch,  largely 
exempt  from  review  by  the  judiciary. 

Under  the  new  provision,  in  order  to  overturn  OIRA  decisions 
approving  agency  paperwork  demands,  a  member  of  the  public  would 
have  to  show  that  OIRA  acted  arbitrarily  and  capriciously  in 
determining  that  a  collection  of  information  could  have  "practical 
utility"  under  the  broadened  standard  in  the  Discussion  Draft.  As 
presently  drafted,  this  would  be  an  almost  impossible  standard  to 
meet.  On  the  other  hand,  if  the  Discussion  Draft  allows  a 
supporter  of  the  agency  position  to  challenge  an  OIRA  disapproval, 
OIRA  would  bear  the  burden  of  proof  that  the  collection  never  could 
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have  "practical  utility,"  and  under  a  "redundancy  only"  test.  In 
essence,  the  deck  is  stacked  in  favor  of  permitting  agency 
information  demands  to  go  into  effect  without  an  effective  check. 

In  sum,  the  net  effect  of  these  changes  would  be  to  terminate 
the  most  important  paperwork  review  and  disapproval  functions  of 
the  1980  and  1986  versions  of  the  Act,^  While  OIRA  would  retain 
nominal  power  to  review  agency  information  collections,  for  all 
practical  purposes,  its  authority  to  disapprove  them  would  be 
eliminated. 

I  believe  that  the  Act  is  an  important  innovation  in  American 
public  administration  and  has  more  than  proved  its  worth  over  the 
years.  Nothing  that  has  happened  in  the  last  eight  years  warrants 
the  effective  repeal  of  the  statute  as  provided  in  the  Discussion 
Draft. 

The  Discussion  Draft  Would  Prohibit  OIRA 

from  Performing  Its  Regulatory  Review  Function. 

Section  113(d)  of  the  Discussion  Draft  would  prohibit  OIRA 
from  performing  regulatory  reviews  of  proposed  agency  rules  for 
the  President,  pursuant  to  Executive  Orders  No.  12291  and  12498. 
The  draft  would  amend  existing  Section  3520  of  Title  44,  United 
States  Code,  to  prevent  the  Director  of  OMB  from  transferring  any 
ifunds  to  OIRA  for  any  proposes  not  authorized  by  the  Paperwork 
Reduction  Act.  It  also  would  prohibit  OIRA  from  obligating  any 
funds  for  any  other  purpose  other  than  those  authorized  by  the  Act. 

Unless  overridden  by  some  other  law,  these  two  revisions  would 
prevent  the  President  from  having  OIRA  perform  regulatory  reviews. 
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The  President  would  have  to  arrange  to  have  that  function  performed 
somewhere  else  in  the  White  House  or  in  another  Department  or 
agency. 

OIRA  was  chosen  to  review  regulations  for  the  President 
because  the  paperwork  review  of  information  collection  burdens 
overlaps,  in  substantial  part,  the  regulatory  review  process.  Most 
new  paperwork  burdens  are  contained  in  agency  regulations.  The 
paperwork  review  and  regulatory  review  functions  are  closely 
related,  and  should  be  integrated  in  one  office. 

In  1986,  when  this  Committee  examined  the  relationship  between 
the  paperwork  review  and  regulatory  review  functions,  the 
Administration  reiterated  its  strong  support  for  the  regulatory 
review  function.  This  Committee  concluded  that  OIRA  should  not  be 
precluded  from  performing  regulatory  reviews  for  the  President,  but 
emphasized  that  this  work  should  not  occur  at  the  expense  of  the 
other  functions  authorized  by  the  Act.  The  Committee  also  made 
changes  in  the  Act  and  reviewed  draft  Administration  policies  to 
accommodate  concerns  for  a  greater  degree  of  oversight  and  public 
information  about  the  nature  of  the  paperwork  and  regulatory 
reviews  performed  by  OIRA. 

The  1986  Amendments  have  worked  well  to  accomplish  their 
intended  purposes.  OIRA  has  responded  to  the  Committee's  concerns. 
Budgetary  data  supplied  Congress  demonstrate  that  the  vast 
preponderance  of  OIRA's  resources  are  devoted  to  paperwork  review 
and    information   policy   functions.      OIRA  has    followed   the  new 
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"sunshine"  procedures,  and  they  have  worked  well  to  provide  greater 
public  oversight  of  the  process.  While  it  is  never  possible  to 
satisfy  all  people  about  the  proper  degree  of  disclosure  about 
government  programs,  and  reasonable  people  can  and  do  disagree,  I 
think  that  it  is  fair  to  say  that  the  new  procedures  have  worked 
as  intended.  In  sum,  new  problems  have  not  arisen  in  this  area. 
The  concerns  raised  by  critics  of  the  regulatory  review  process 
almost  invariably  involve  reviews  that  occurred  before  the  1986 
Amendments . 

The  proposal  to  strip  OIRA  of  regulatory  review  functions 
needlessly  risks  confrontation  with  the  Executive  Branch.  As  Vice 
President,  George  Bush  was  closely  associated  with  the  OIRA 
regulatory  review  process.  From  1981  to  1983,  and  then  again  from 
1986  until  1988,  he  chaired  the  Presidential  Task  Force  on 
Regulatory  Relief. 

Throughout  the  1986  reauthorization  process,  the  White  House 
stated,  in  the  clearest  possible  terms,  its  strong  support  for 
OIRA's  regulatory  reviews.  I  expect  that  the  Administration  will 
continue  to  support  this  activity.  The  restrictions  in  the 
Discussion  Draft  therefore  invite  confrontation  with  the  Executive 
Branch. 

As  a  matter  of  sound  public  administration  and  to  facilitate 
early  enactment  of  a  sound  reauthorization  act,  I  urge  the 
Subcommittee  to  delete  the  restrictions  on  regulatory  review  from 
the  Draft  before  it  is  introduced. 
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The  Draft  Imposes  Onerous  Logging  Requirements 
and  Other  Inadvisable  Procedural  Requirements 
on  OIRA  and  on  Departments  and  Agencies. 

The  Discussion  Draft  would  impose  unprecedented  and  burdensome 
logging  and  procedural  obligations  upon  OMB  that  will  generate  more 
paperwork  about  OMB  than  OMB  would  be  able  to  reduce  under  the 
Discussion  Draft.  It  also  would  impose  a  similar  set  of  logging 
requirements  on  agencies.  As  a  practical  matter,  these  onerous 
provisions  would  create  administrative  gridlock  within  the  Office 
of  Management  and  Budget,  and  make  it  extremely  difficult  for  that 
agency  to  perform  its  many  critical  functions.  Furthermore,  these 
provisions  would  represent  an  unprecedented  and  probably 
unconstitutional  intrusion  by  Congress  into  the  policy 
deliberations  of  the  Executive  Branch. 

Section  105(a)  of  the  Discussion  Draft  would  revise  44  U.S.C. 
§  3505  to  require  the  Director  of  OMB  to  maintain  a  "public  record" 
to  include  "all  written  materials"  that  are  received  by  or  provided 
by  any  employee  of  OMB  from  anyone  who  is  not  an  employee  of  OMB 
concerning  any  review  activity  of  OMB. 

This  would  cover  all  legislative  clearance  materials,  budget 
materials,  paperwork  submissions,  regulatory  reviews,  and 
procurement  reviews.  It  would  include  materials  sent  to  and 
received  from  the  Attorney  General,  the  heads  of  Departments  and 
Agencies,  and  Members  of  Congress. 

Strangely,  since  paperwork  submissions  and  regulatory 
submissions  are  already  made  public,    the  primary  effect  of  this 
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provision  would  be  to  make  public  all  budget,  legislative  and 
procurement  materials. 

You  should  expect  opposition. 

This  Section  would  also  require  every  employee  of  OMB  "to  log 
in  writing  not  later  than  one  day  after  the  date  of  communication 
each  oral  communication  between  that  person  and  any  person  who  is 
not  in  the  employ  of  that  office"  which  is  related  to  any  agency 
review  activities. 

This  provision  would  cover  all  the  activities  of  OMB  discussed 
above  and  would  cover  discussions  with  the  President,  the  press  and 
Congress. 

You  should  expect  opposition  here  also. 

Section  106  would  impose  similarly  unwise  procedures  on 
agencies. 

The  House  Judiciary  Committee  considered  and  rejected  the  idea 
of  imposing  far  less  onerous  formal  rulemaking  procedures  (like 
these  logging  provisions)  to  informal  rulemaking  in  1976;  and  the 
Administration  has  consistently  opposed  them. 

Congress  again  addressed  the  "sunshine"  problems  in  the  1986 
Reauthorization  Act.  In  my  view,  the  OIRA  administrative 
procedures  adopted  in  1986  are  adequate  to  resolve  "conduit" 
communication  concerns. 

The  Draft,  in  addition  to  revising  Section  3505(a)  to  require 
OMB  to  create  a  detailed  "public  record  for  each  agency  activity 
under  review  by  OMB,"     which  must  include  copies  of  all  written 


948 


28 

material  related  to  any  review  activity  which  are  received  or 
provided  by  an  [OMB]  employee  .  .  .  from  or  to  .  .  .  any  person 
who  is  not  an  employee"  of  OMB,  would  also  require  that  the  record 
contain  6  specific  items,  the  most  difficult  of  which  would  be  the 
requirement  that  OMB  generate  "a  detailed  written  explanation  of 
the  specific  reasons  for  any  substantive  objections  of  or  change 
suggested  by"     OMB  about  the  agency  proposal. 

OMB  also  would  have  to  provide  advance  written  notice  to  the 
head  of  an  agency  concerning  "any  review  of  an  activity  of  the 
agency"  at  which  non-Federal  employees  would  be  present,  and  permit 
the  agency  a  reasonable  opportunity  to  attend. 

Any  change  in  an  agency  activity  suggested  by  an  OMB  employee 
would  have  to  be  in  writing  and  contain  a  detailed  explanation  of 
the  reasons  for  that  change,  and  be  signed  personally  by  the 
Director  of  OMB  or  the  Administrator  of  OIRA.  Finally,  OMB  would 
be  directed  to  complete  all  reviews  of  agency  activities  authorized 
by  the  Act  within  60  days,  subject  to  one  30  day  extension  by 
written  authority  of  the  President. 

From  my  experience  at  OMB  in  the  General  Counsel's  office, 
OIRA,  and  as  Administrator  of  the  Office  of  Federal  Procurement 
Policy,  I  can  tell  you  that  these  procedural  provisions  would 
cripple  OMB's  (or  anyone  else's)  ability  to  function  as  an 
institution  while  producing  little,  if  anything,  to  add  to  what 
Congress  and  the  public  already  know  about  OMB  review  activities. 
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For  example,  under  the  Gramm-Rudman-Hol lings  process,  one  of 
the  principal  issues  before  the  Director  of  OMB  is  working  with 
Congress  to  devise  savings  from  Federal  medical  payment 
regulations.  These  rules  and  their  paperwork  aspects  are 
frequently  before  OIRA.  Under  these  provisions,  every  time  the 
Director  held  a  conversation  with  a  member  of  Congress  or  staff 
about  possible  budgetary  changes,  the  Director  would  have  to  stop 
to  log  the  conversation  and  put  any  material  into  a  public  record. 
Similarly,  if  the  Director  called  the  Secretary  of  HHS  and  proposed 
ways  of  changing  the  payment  systems,  he  would  have  to  log  the 
conversation  and  generate  a  detailed  written  explanation  of  his 
proposals. 

If  a  budget  examiner  wanted  to  meet  with  hospital 
administration  officials  to  obtain  information  about  medical  care 
delivery  or  billing  practices,  that  person  would  first  have  to 
submit  to  the  Director's  office  a  written  invitation  to  the 
Secretary  of  HHS  to  attend  the  meeting.  Finally,  all  proposals 
emanating  from  OMB  to  the  agencies  on  how  they  might  improve 
program  performance  would  have  to  be  reduced  to  writing  and  would 
have  to  be  submitted  to  the  Director  or  the  Administrator  of  OIRA 
for  their  signature. 

These  examples  may  sound  ridiculous,  but  they  are  what  would 
be  required  by  the  Discussion  Draft. 

Beyond  the  practical  reasons  why  these  provision  are  ill- 
advised,    these  record  generating  and   logging  requirements  would 
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represent  an  unwarranted  and  enormous  intrusion  by  Congress  into 
the  deliberative  processes  of  the  Executive  Branch.  The  only 
acknowledgement  of  that  concern  is  the  statement  in  Section  3505(f) 
that  public  disclosure  is  not  reguired  of  communications  between 
OMB  and  people  in  the  Executive  Office  of  the  President.  (The 
provision  is  ambiguous  as  to  whether  OMB  must  nonetheless  log  and 
record  the  substance  of  such  communications.)  As  drafted,  however, 
conversations  and  meetings  between  the  Director  and  heads  of 
agencies  would  have  to  be  recorded,  including  those  in  confidential 
forums  such  as  a  Cabinet  meeting. 

The  Executive  Branch  has,  over  the  years,  objected  strongly 
to  Congressional  efforts  to  impose  logging  and  deliberative 
disclosure  provisions  that  are  much  less  extensive  than  those 
proposed  here.  In  particular,  during  the  1986  reauthorization, 
the  Committee  carefully  considered  what  further  disclosure 
provisions  were  appropriate,  taking  into  consideration  Executive 
Branch  concerns  with  the  confidentiality  of  the  policy  formulation 
process.  It  is  critical  to  address  these  issues  in  a  spirit  of 
comity  and  cooperation,  and  not  to  become  bogged  down  in  a  lawyer's 
battle  to  define  by  statute  the  parameters  of  the  deliberative 
privilege  and  executive  privilege.  I  repeat  that,  from  my 
experience  at  the  White  House,  these  provisions  represent  a  serious 
and  unprecedented  intrusion  into  Executive  Branch  policy 
formulation  processes. 
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Agency  Logging  Requirements. 

New  Section  3  506(e)  would  impose  on  Executive  agencies  logging 
and  recordkeeping  obligations  that  are  the  counterparts  of  the  OMB 
disclosure  provisions.  These  provisions  are  equally  onerous  and 
intrusive  on  the  deliberative  process  as  those  imposed  on  OMB. 
Similar  objections  from  the  Administration  can  be  expected. 

In  one  respect,  the  agency  procedures  go  far  beyond  the  OMB 
procedure  and  surely  are  unconstitutional.  Subsection  (e)  (2)  would 
require  the  agency  head  to  log  each  communication  with  any  person 
who  is  not  in  the  employ  of  the  agency  related  to  functions  under 
review  by  OIRA.  This  would  include,  for  example,  the  President, 
the  White  House  staff  and  heads  of  other  agencies. 

Deadline  for  OIRA  Decisions. 

Section  3505(b)  would  require  OIRA  to  complete  all  reviews  of 
activities  authorized  under  the  Act  within  60  days,  subject  only 
to  one  30  day  extension  by  written  authority  of  the  President. 
Under  current  law,  OIRA  may  invoke  such  an  extension  itself  and 
need  not  seek  Presidential  approval. 

Paperwork  reviews  requiring  Presidential  approval  would 
needlessly  burden  the  President  and  complicate  the  process.  Short 
additional  delays  are  often  necessary  in  order  to  complete 
evaluation  of  agency  proposals  and  the  President  and  his  senior 
staff  should  not  be  burdened  with  processing  routine  deadline 
extensions.  I  am  not  aware  of  problems  with  OIRA's  current 
authority  to  extend  review  for  a  single  30-day  period. 
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Likewise,  no  justification  has  been  shown  for  subjecting  all 
other  OIRA  review  functions  to  an  arbitrary  60  day  deadline.  Many 
of  the  policy  decisions  in  the  information  policy,  automatic  data 
processing  and  statistical  areas  require  more  than  60  days 
consideration  before  intelligent  decisions  can  be  made. 

Conclusion. 

In  summary,  I  believe  there  are  several  provisions  in  the 
Discussion  Draft  that  should  be  deleted.  I  also  believe  that  there 
are  changes  to  how  OIRA  reviews  regulations  that  should  be  agreed 
upon  by  OMB  and  Congress,  principally  to  address  concerns  over 
delays  in  reviewing  some  rules.  I  think  changes  in  these  areas 
should  be  adopted  by  amendment  to  the  existing  OIRA  procedures  that 
have  worked  well. 

And  I  think  that  before  the  40  year  old  thrust  of  the 
Paperwork  Reduction  Act  is  changed  from  an  internal  Executive 
Branch  matter  with  limited  judicial  review  to  one  with  greater 
judicial  review,  the  effect  upon  the  courts  and  the  likelihood  of 
further  reducing  paperwork  should  be  carefully  weighed. 

Thank  you. 
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APPENDIX  III 

Additional  Procedures  Concerninj 
Under  Executive  Order  Nos.  12! 

[Revised] 


I OIRA  Reviews 
!91  and  12498 


June  13, 1986 

Memorandum  for  the  Heads  of  Departments  and  Agencies  Subject  to  Executive  Order  Nos.  12291  and 

12498 


From  the  time  the  President  signed  Executive 
Order  No.  12291  on  February  17,  1981,  OMB  has 
worked  with  the  Departments  and  Agencies  to  de- 
velop and  implement  various  procedures  concerning 
the  review  of  draft  rules  by  the  Office  of  Information 
and  Regulatory  Affairs  (OIRA).  We  have  also  devel- 
oped trial  procedures  and  supported  legislative  pro- 
posals concerning  our  reviews  as  we  have  gained 
experience  with  these  Executive  Orders.  For  exam- 
ple last  year,  we  implemented  on  a  pilot  basis  with 
the  Environmental  Protection  Agency  additional 
procedures  concerning  OIRA's  communications  with 
persons  outside  the  Federal  Government. 

We  have  also  supported  an  American  Bar  Associa- 
tion Resolution  that  endorsed  the  President's  regula- 
tory review  efforts  and  recommended  that  more  in- 
formation concerning  our  reviews  be  made  available 
to  Congress  and  the  public. 

The  purpose  of  this  memorandum  is  to  advise  you 
of  additional  procedures  that  we  have  determined,  as 
a  matter  of  administrative  discretion,  to  implement 
concerning  our  review  of  draft  rules  under  Executive 
Order  No.  12291  and  to  set  forth  our  policy  on  disclo- 
sure of  agency  regulatory  program  drafts  under  Ex- 
ecutive Order  No.  12498. 

Current  Procedures 

These  new  procedures  supplement  our  current  pro- 
cedures. As  you  are  aware,  Executive  Order  No. 
12291  establishes  certain  procedures;  the  Adminis- 
trative Procedure  Act  sets  forth  procedural  and  sub- 
stantive requirements  that  govern  agency  action; 
other  statutes  establish  procedures;  and  OIRA  has 
adopted  its  own  internal  rules  concerning  its  review 
of  draft  rules  under  Executive  Order  No.  12291.  Fur- 
thermore, Departments  and  Agencies  usually  have 
established  rules  or  practices  to  implement  their 
rulemaking  activities. 

Attached  to  this  memorandum  are  copies  of  some  of 
the  relevant  materials  concerning  our  reviews  and 
procedures.  Several  of  the  most  important  features  of 
these  current  procedures  are: 


Reviews  Under  Executive  Order  No.  12291 

•  Rules  must  meet  statutory  requirements.  Execu- 
tive Order  No.  12291  reviews  cannot  result  in 
rules  not  authorized  by  law  or  rules  that  do  not 
carry  out  statutory  requirements. 

•  Rulemaking  decisions  are  made  by  agency 
heads.  Executive  Order  No.  12291  makes  it  clear 
that  the  rulemaking  authority  of  the  agency 
head  is  not  displaced  by  the  Order. 

•  Rules  must  be  based  on  the  agency  record.  Exec- 
utive Order  No.  12291  cannot  cause  rulemaking 
decisions  that  are  not  supported  by  the  agency 
rulemaking  record.  The  law  requires  that  all 
agency  decisions  must  be  rationally  based  on 
information  in  the  agency  record. 

•  Requirements  of  Executive  Order  No.  12291 
apply  only  to  the  extent  permitted  by  law.  If 
there  is  a  conflict  between  the  Executive  Order 
or  the  President's  regulatory  principles  in  Exec- 
utive Order  No.  12291  and  the  law,  the  law  gov- 
erns. 

Current  OIRA  Procedures 

•  Only  the  Administrator  and  Deputy  Administra- 
tor within  OIRA  (or  someone  specifically  desig- 
nated by  them)  may  communicate  with  someone 
who  is  not  employed  by  the  Federal  Government 
on  regulations  submitted  to  OIRA  for  review 
under  Executive  Order  No.  12291. 

•  Written  materials  received  from  anyone  not  em- 
ployed by  the  Federal  Government  are  made 
available  in  OIRA's  public  reading  room  for  re- 
view by  the  public. 

•  OMB  has  advised  persons  who  wish  to  send  us 
information  about  regulatory  proposals  to  send 
information  to  the  rulemaking  agency,  with  a 
copy  to  us,  so  that  the  material  may  be  made  a 
part  of  the  agency  record. 

•  In  general,  OIRA  provides  written  reasons  to  the 
agency  whenever  OIRA  returns  a  regulation  to 
an  agency  for  further  review  because  it  is  not 
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consistent  with  the  President's  regulatory  prin- 
ciples. 

•  OIRA  issues  full  reports  annually  on  the  disposi- 
tion of  all  rules  reviewed  under  Executive  Order 
No.  12291,  including  a  list  of  all  returned  rules. 

New  Procedures 

1.  OIRA  will  make  available,  upon  written  re- 
quest made  to  OIRA  after  publication  of  an 
ANPRM  or  NPRM  in  the  Federal  Register, 
copies  of  any  draft  of  the  ANPRM  or  NPRM 
submitted  for  OIRA's  review  under  Executive 
Order  No.  12291; 

2.  Similarly,  OIRA  will  make  available,  upon 
written  request  made  to  OIRA  after  publication 
of  the  final  rule  in  the  Federal  Register,  copies  of 
any  draft  of  the  final  rule  submitted  for  OIRA's 
review  under  Executive  Order  No.  12291; 

3.  OIRA  will  make  available,  upon  written  re- 
quest made  to  OIRA  after  the  ANPRM,  NPRM 
or  the  final  rule  is  published  in  the  Federal 
Register,  all  written  correspondence  concerning 
the  draft  submitted  for  OIRA's  review  under 
Executive  Order  No.  12291  that  is  exchanged 
between  OIRA  and  the  agency  head.  "Corre- 
spondence" means  any  documents  exchanged 
between  OIRA  and  the  head  of  an  agency. 

These  procedures  are  derived  from  provisions  in  S. 
2433,  as  reported  from  the  Senate  Governmental  Af- 
fairs Committee,  with  Administration  support,  in 
1984.  The  Report  on  S.  2433  (No.  98-576,  98th  Con- 
gress, 2d.  Sess.)  contains  explanatory  material  as  to 
how  these  provisions  would  have  been  interpreted 
had  S.  2433  been  enacted.  We  will  be  guided  by  that 
material  in  implementing  these  first  three  provi- 
sions. 

4.  OIRA  will  send  EPA  copies  of  all  written  mate- 
rial concerning  EPA  rules  that  OIRA  receives 
from  persons  who  are  not  employees  of  the  Fed- 
eral Government; 

5.  OIRA  will  advise  EPA  of  all  oral  communica- 
tions concerning  EPA's  rules,  e.g.,  meetings, 
telephone  calls,  that  OIRA  (i.e.,  the  Administra- 
tor and  Deputy  Administrator)  has  with  persons 
who  are  not  employees  of  the  Federal  Govern- 
ment; and 

6.  OIRA  will  invite  EPA  to  all  scheduled  meetings 
with  such  persons  concerning  EPA's  rules. 

In  May  1985,  we  instituted  with  EPA  on  a  trial 
basis  other  procedures  to  better  conform  our  Execu- 
tive Order  No.  12291  review  procedures  to  EPA's 
somewhat  unique  internal  procedures  and  statutory 
provisions  concerning  rulemaking.  (See  attached  let- 
ter dated  May  30, 1985,  Attachment  D. )  These  proce- 
dures are  practical,  and  EPA  believes  that  they  are 
useful.  This  Memorandum  revises  those  procedures 
with  EPA  and  makes  them  a  part  of  OIRA's  current 
procedures. 

(Note:  These  procedures  do  not  apply  to  informa- 
tion collection  requests  under  the  Paperwork  Reduc- 


tion Act  of  1980,  even  if  such  requests  are  a  part  of  a 
proposed  agency  rule.  Other  procedures  apply  to  such 
matters,  see  5  CFR  Part  1320.) 
7.  OIRA  will  apply  these  procedures  (#4  through 
#6)  to  any  other  Department  or  Agency  that  is 
subject  to  Executive  Order  No.  12291  if  that 
agency  elects  to  institute  these  procedures,  or 
any  part  of  them. 
Procedures  #4  through  #6  presently  apply  only  to 
EPA.  Although  patterned  upon  EPA's  statutory  and 
internal  procedures  nonetheless,  OIRA  is  prepared  to 
extend  these  procedures  to  other  agencies  if  the  head 
of  the  agency  so  requests.  A  current  list  of  agencies 
that  have  requested  coverage  will  be  maintained  in 
the  public  reading  room. 
In  addition, 

8.  OIRA  will  make  available  upon  written  re- 
quest to  OIRA  made  after  the  Regulatory  Pro- 
gram is  published,  any  agency  draft  submis- 
sion sent  to  OIRA  under  Executive  Order  No. 
12498.  A  copy  will  be  available  in  the  public 
reading  room; 

9.  OIRA  will  continue  to  publish  a  complete  an- 
nual accounting  of  Executive  Order  No.  12291 
activities; 

10.  OIRA  will  make  available  upon  written  re- 
quest to  OIRA  made  after  the  end  of  a  calendar 
month,  a  list  of  all  draft  ANPRMs,  NPRMs  and 
draft  final  rules  for  which  OIRA  has  completed 
review  under  Executive  Order  No.  12291  dur- 
ing the  preceding  month  (and  the  length  of  our 
review  for  each);  and 

11.  OIRA  will  place  in  its  public  reading  room:  all 
written  material  received  from  persons  outside 
the  Federal  Government  concerning  agency 
rules;  a  list  of  all  meetings  with  persons  out- 
side the  Federal  Government  pertaining  to 
rules  of  an  agency  if  that  agency  elects  to  par- 
ticipate in  procedure  #6;  and  a  list  of  all  other 
communications  with  persons  outside  the  Fed- 
eral Government  pertaining  to  rules  of  any 
agency  if  that  agency  elects  to  participate  in 
procedure  #5. 

Effective  Date  of  New  Procedures 

The  effective  date  of  these  new  procedures  is  June 
13,  1986,  as  explained  below. 

For  purposes  of  new  procedures  #1  through  #3, 
OIRA  will  make  available  in  accordance  with  the 
conditions  of  those  procedures,  all  drafts  of  the  rule 
(and  written  correspondence  referred  to  in  procedure 
#3)  if  the  review  under  Executive  Order  No.  12291 
began  on  or  after  June  13,  1986,  or  was  under  review 
on  that  date.  OIRA  reviews  of  draft  ANPRMs, 
NPRMs  and  final  rules  will  be  separate  actions  for 
purposes  of  disclosure.  For  example,  copies  of  a  draft 
NPRM  under  procedure  #1  will  be  available  in  ac- 
cordance with  the  conditions  of  procedure  #1  after 
publication  of  the  NPRM,  if  it  was  pending  on  or 
submitted  after  June  13,  1986.  for  review  under  Ex- 
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ecutive  Order  No.  12291.  Disclosure  of  the  draft 
NPRM  would  not  be  delayed  until  publication  of  a 
final  rule.  The  reviews  are  distinct  events  for  disclo- 
sure purposes.  Similarly,  if  a  review  under  Executive 
Order  No.  12291  of  a  draft  NPRM  was  completed 
prior  to  June  13,  1986,  it  would  not  be  covered  by 
these  new  procedures.  Drafts  of  the  final  rule  would 
be  subject  to  procedure  #2  if  the  final  rule  was  pend- 
ing on  or  submitted  after  June  13, 1986. 

For  purposes  of  procedures  #4  through  #6,  the 
effective  date  will  be  the  date  of  receipt  of  the  request 
by  the  head  of  an  agency  to  have  these  procedures 
apply.  They  apply  as  of  June  13, 1986,  for  EPA.  (Trial 
procedures  with  EPA  have  been  effective  since  May 
30, 1985.) 

Procedure  #8  will  apply  to  drafts  of  the  agency 
submissions  for  the  1986  Regulatory  Program  and 
thereafter.  The  annual  accounting  referenced  in  pro- 
cedure #9  is  an  appendix  to  the  annual  Regulatory 
Program.  The  lists  referred  to  in  procedures  #10  and 
#11  will  be  available  in  OIRA's  public  reading  room 
and  upon  written  request  on  the  10th  day  of  the 
month  following  the  month  for  which  the  list  is 
made.  The  first  list  will  be  available  August  10, 


1986.  All  written  material  pertaining  to  rules  subject 
to  Executive  Order  No.  12291  review  received  from 
persons  not  employed  by  the  Federal  Government  as 
described  in  procedure  #11  will  be  available  within  3 
to  5  days  after  receipt  by  OIRA. 

These  new  procedures  and  OIRA's  existing  proce- 
dures are  intended  only  to  improve  the  internal  man- 
agement of  the  Federal  Government,  and  are  not 
intended  to  create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  or  in  equity  by  a 
party  against  the  United  States,  its  agencies,  its 
officers  or  any  person. 

Wendy  L.  Gramm 
Administrator 
Office  of  Information 
and  Regulatory  Affairs 


Attachments 

A  —  Department  of  Justice/ OLC  Opinion  dtd  2/13/81 
B  —  Executive  Order  No.  12291  (see  Appendix  ID 
C  —  Executive  Order  No.  12498  (see  Appendix  I) 
D  —  OIRA  Procedures  #3 
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AND  REFORM  OF  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET'S 
REGULATORY  REVIEW  PROCESS 

BEFORE  THE 

SUBCOMMITTEE  ON  LEGISLATION  AND  NATIONAL  SECURITY 
COMMITTEE  ON  GOVERNMENT  OPERATIONS 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

AUGUST  2,  1989 

Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  Joan 
Claybrook.     I  am  the  president  of  Public  Citizen,  a  nonprofit 
membership  organization  representing  50,000  members  nationwide. 
Public  Citizen  represents  consumer  interests  through  lobbying, 
litigation,  research  and  publications.    Since  its  founding  by 
Ralph  Nader  in  1971,  Public  Citizen  has  fought  for  consumer 
rights  in  the  marketplace,  for  safe  products,  for  a  healthy 
environment  and  workplace,  for  clean  and  safe  energy  sources,  and 
for  corporate  and  government  accountability. 

I  commend  this  committee  and  you,  Mr.  Chairman,  for  taking  a 
leadership  role  in  efforts  to  curb  the  Office  of  Management  and 
Budget's  (OMB' s)  usurpation  of  control  over  the  regulatory 
process  and  taking  the  necessary  time  to  examine  the  damage  such 
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centre!  caused  to  the  health  and  safety  of  thfs  N'atich. 

Public  Citizen  has  been  deeply  concerned  about  0K3's  illegal  and 
disruptive  interference  in  regulatory  decisions  and  particularly 
OSM's  focus  on  stopping  health  and  safety  standards  disliked  by 
business. 

Over  the  last  decade,  OMB  has  used  the  combination  of  the 
Paperwork  Reduction  Act,  and  two  executive  orders  issued  by 
former  President  Reagan,  to  inject  political  ideology  into  the 
regulatory  process.    The  discretionary  authority  of  federal 
agencies  to  make  objective  decisions  on  the  rulemaking  record  has 
been  is  totally  displaced  in  violation  of  congressional 
delegations  of  rulemaking  powers.     Instead  of  properly  fulfilling 
the  function  of  coordinating  the  activities  of  the  agencies  to 
prevent  duplication  and  burdensome  paperwork,  OMB  uses  its 
authority  to  substitute  its  often  uninformed  judgment  for  that  of 
the  knowledgeable  agencies.    Executive  branch  authority  to 
coordinate  policy  does  not  extend  to  violating  Congressional 
statutory  mandates  or  the  Constitution. 

OMB,  in  its  actions  to  delay,  amend,  or  nullify  essential 
health,  job  safety,  environmental,  consumer  and  civil  rights 
regulations,  has  effectively  repealed  the  Administrative 
Procedure  Act  (APA) .     The  APA,  enacted  more  than  thirty  years 
ago,  sets  forth  procedures  for  agencies  to  promulgate  rules  and 
regulations,  including  public  participation  and  public 
accountability.     It  was  designed  to  prevent  improper  and  off-the- 
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record  interference  in  the  regulatory  process  by  special 
interests,  and  to  ensure  that  rules  are  written  on  the  basis  of 
the  substantive  record  in  accordance  with  Congressional  intent. 

OMB/  however,  through  its  authority  under  the  Paperwork 
Reduction  Act  and  the  two  executive  orders,  acts  as  a  secret 
"star  chamber."    This  secrecy  prevents  Congress  and  the  public 
from  knowing  whether  the  administration  is  properly  carrying  out 
its  constitutional  duty  to  "take  care  that  the  laws  are 
faithfully  executed,"  that  is,  its  duty  to  write  and  enforce  the 
rules  and  regulations  needed  to  give  meaning  to  laws  Congress 
enacts. 

First,  let  me  briefly  review  the  three  sources  OMB  cites  as 
its  authority  to  intervene  in  regulatory  decisions. 

The  Paperwork  Reduction  Act  gives  OMB,  through  the  Office  of 
Information  and  Regulatory  Affairs  (OIRA) ,  the  authority  to 
review  agency  requests  for  the  collections  of  information.  OMB 
broadly  interprets  this  authority  to  include  in  the  definition  of 
"collection  of  information"  every  thing  from  written  report  forms 
and  questionnaires  to  signs,  labels,  and  the  transmission  of 
information  among  nongovernmental  parties.    In  effect,  OMB  is 
usurping  the  substantative  agency's  judgment  about  the 
information  the  agency  needs  to  perform  its  mission.     For  .most 
agencies,  information,  research,  and  enforcement  data  are  the 
crucial  factors  in  the  decisions  the  Congress  delegated 
them  to  make. 

Executive  Order  12498  requires  all  agoncies  to  send  proposed 
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and  final  rules  and  regulations  to  CM 3  for  pre-publication 
review.     The  Executive  Order  requires  agencies  to  obtain  0M3's 
permission  to  publish  rules  and  regulations  in  the  Federal 
Register.    Moreover,  the  Executive  Order  does  not  impose  time 
limits  for  its  review  process  and  does  not  limit  the  number  of 
times  OMB  can  disapprove  an  agency's  action. 

Executive  Order  12498  enables  OMB  to  assert  the  right  to 
tell  agencies  which  proposed  rules  and  regulations  it  may  vork 
on,  which  studies  and  hearings  it  may  conduct  to  determine 
whether  a  rule  is  needed,  and  what  information  it  may  collect  to 
assist  it  in  deciding  whether  there  is  any  need  for  a  rule. 

I  must  emphasize  that  even  though  we  are  discussing  the 
reauthorization  of  the  Paperwork  Reduction  Act,  this  committee 
should  not  lose  sight  of  the  underlying  problem.     OMB  is 
substituting  its  political  judgment  for  that  of  the  expert 
agencies  to  which  Congress  has  delegated  authority  to  promulgate 
rules  to  carry  out  the  law.  OMB  justifies  its  authority  to  do  so 
under  the  Paperwork  Act  and  the  two  Executive  Orders.  And,  while 
OMB  claims  to  be  attacking  excessive  paperwork,  insertion  of  0M13 
into  the  decision-making  process  increases  paperwork  and  costs. 
OMB  Watch  proves  that  fact  in  their  recent  report.  Everything  is 
being  done  at  least  twice. 

In  the  guise  of  "coordinating"  regulations  and  reducing 
government  paperwork,  OMB  has  abused  its  administrative 
authority.  It  has  used  the  Paperwork  Reduction  Act  and  the  two 
executive  orders  as  tools  to  acquire  unilateral  control  of 
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essential  federal  regulatory  activities.     We  strongly  believe 
that  it  is  the  duty  of  the  agency  heads,  and  not  0MB,   to  balance 
the  substantive  and  political  merits  of  any  initiative.  0MB 
should  be  concentrating  its  efforts  on  managing  federal 
information  resources        the  original  purpose  of  the  Paperwork 
Reduction  Act. 

During  your  four  days  of  hearings  you  have  heard  many 
examples  of  OMB's  abuse  of  authority  under  this  trilogy.  Further 
examples  of  OMB's  interference  over  the  last  ten  years  in  the 
name  of  cutting  taxpayer  cost  and  protecting  our  free  market 
system  could  easily  fill  another  four  days.     Nevertheless,  so  the 
effect  on  human  lives  is  not  lost  in  the  massive  sea  of  experts, 
I  would  like  to  just  list  a  few  more  examples  of  OMB's 
relentless,  undue,  and  harmful  interference  with  government 
health  and  safety  regulations. 

*  0MB  delayed  for  several  years  the  FDA's  issuance  of  a 
regulation  that  required  manufacturers  of  aspirin  to  include 
a  warning  on  the  labels  of  their  products  that  a  child  with 
the  chicken  pox  or  flu  who  is  given  aspirin  greatly 
increases  the  risk  of  developing  Reye's  Syndrome  —  a 
serious  and  often  fatal  disease.  About  1000  children  died 
and  up  to  2000  suffered  brain  damage  during  the  delay. 

*  0MB  delayed  for  fifteen  months  and  then  substantially 
diluted  FDA  regulations  that  would  have  required  testing  of 
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all  infant  formula  to  make  sura  that  it  contains  ths  correct 
levels  of  nutrients  that  are  crucial  to  an  infant's  physical 
development.  Some  children  died  and  others  suffered  brain 
damage  before  the  Congress  mandated  the  testing  procedures 
by  law. 

*  OMB  pressured  FDA  to  permit  the  continued  use  of 
carcinogenic  color  additives  in  foods,  drugs,  and  cosmetics 
although  the  Delaney  Clause  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  prohibits  the  use  of  any  dye  found  to  cause 
cancer  in  animals  or  humans.  The  human  toll  here  is  not 
easily  documented.    But  it  is  just  as  real. 

*  OMB  delayed  more  than  two  years  and  then  significantly 
cut  back  the  Occupational  Health  and  Safety's  hazards 
communication  rule  under  which  manufacturers  have  to  inform 
employees  of  the  extremely  toxic  chemicals  used  in  the 
workplace.  It  took  litigation  to  force  issuance  of  a  more 
effective  rule. 

*  OMB  delayed  and  finally  eliminated  a  key  provision  of  an 
OSHA  regulation  that  would  protect  hospital  workers  from 
exposure  to  ethylene  oxide  —  a  widely  used  sterilant  linked 
to  cancer,  chromosome  damage,  and  miscarriages.  It  took  a 
court  order  to  reinstate  the  deleted  provision. 

*  OMB  delayed  for  more  than  five  years  EPA's  issuance  of  a 
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regulation  requiring  the  phase-cut  of  products  containing 
asbestos  —  a  known  human  carcinogen  that  has  slowly  snuffed 
out  the  lives  of  thousands  of  exposed  workers. 

*    OMB  refused  to  allow  the  National  Institute  of 
Occupational  Safety  and  Health  to  conduct  the  study  needed 
to  determine  whether  there  is  a  link  between  the  use  of 
video  display  terminals  and  a  reported  increase  in 
miscarriages  and  birth  defects  by  women  who  are  exposed  to 
such  terminals  over  long  periods  of  time  —  an  issue  that 
continues  to  fester  and  is  in  need  of  scientific  answers. 

The  underlying  purpose  of  the  Paperwork  Reduction  Act  is  to 
decrease  costs  and  burdens  to  taxpayers,  yet  the  cumbersome 
regulatory  review  process  instituted  by  OMB  adds  many  extra 
layers  to  the  regulatory  process,  significantly  increasing  the 
cost  to  taxpayers  and  delaying  the  benefits  to  the  public.  Every 
time  OMB  sends  a  safety  or  environmental  regulation  back  to  the 
agency  there  are  more  meetings,  more  paper,  and  more  time  and 
energy  expended  by  government  employees.     Moreover,  as  a  result 
of  many  actions  taken  by  OMB,  lawsuits  are  filed  complaining  that 
the  final  rule  is  not  based  on  the  record,  thus  adding  the  cost 
of  unnecessary  Justice  Department  defense  litigation. 

Mr.  Chairman,  I  commend  you  on  your  efforts  and  appreciate 
the  tremendous  work  that  has  gone  into  your  draft  bill.  It  takes 
the  essential  first  steps  to  rein  in  OMB's  usurpation  of 
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authority  delegated  by  statute  to  regulatory  agencies.  Indeed, 
Public  Citizen  in  David  Vladeck's  testimony  makes  additional 
recommendations  for  further  steps  along  these  lines. 

However,  setting  procedural  constraints  on  OMB  to  bring  the 
process  into  the  sunlight  addresses  the  symptoms  instead  of 
facing  the  disease  head  on.  The  appropriate  cure  is  repeal  of  the 
Executive  Orders  which  OMB  has  stretched  far  beyond  any  inherent 
government  authority  or  authority  delegated  by  Congress  under  the 
Paperwork  Act.  But,  the  best  cure  would  be  clarification  in  the 
bill  that  any  White  House  agency  has  only  ministerial  authority  - 
-  to  make  the  system  run  smoothly  and  assure  coordination  among 
various  agencies  —  but  no  substantive  authority  to  make 
regulatory  decisions. 

This  is  important  because  now  everything  is  in  gridlock  and 
rife  with  ambiguity.  Neither  Congress  nor  the  public  knows  when 
decisions  are  finally  made,  who  to  hold  accountable,  or  how  to 
get  decisions  made.  In  addition,  OMB  does  not  have  the  personnel, 
the  expertise,  the  resources,  the  procedures  or  the  authority  for 
its  current  regulatory  activities.  And  why  should  a  G.S.  13  in 
OMB  overrule  the  decisions  of  scientists  and  the  Secretary  of  a 
department  approved  by  the  Senate  and  sitting  in  the  President' 
cabinet?    This  is  hardly  the  way  to  run  a  railroad  or  a 
government. 

Mr.  chairman,  this  issue  is  crying  out  for  your  leadership 
to  protect  the  lives  and  health  of  the  public,  and  to  make  the 
government  functional  again,  as  Congress  intended. 
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Having  said  that,   I  would  like  to  introduce  David  C. 
Vladeck,  an  attorney  at  Public  Citizen  Litigation  Group  to 
discuss  the  specifics  of  your  draft  bill. 
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Mr.  Chairman;  Members  of  the  Committee:  My  name  is  David  C. 
Vladeck.     I  am  an  attorney  with  Public  Citizen  Litigation  Group, 
which  is  part  of  Public  Citizen,  a  non-profit  consumer  advocacy 
organization  founded  by  Ralph  Nader,  which  has  over  50,000 
members  nationwide.     Thank  you  for  the  invitation  to  appear 
before  you  today  to  share  my  views  on  this  vital  matter  with  the 
Committee . 

Over  the  past  eight  years,   I  have  had  a  first-hand 
opportunity  to  observe  closely  the  role  of  the  Office  of 
Management  and  Budget  ("OMB)"  in  the  regulatory  process.     I  am 
lead  counsel  for  Public  Citizen,  a  respondent  in  Dole  v..  United 
Steelworkers  of  America,  a  case  now  pending  before  the  United 
States  Supreme  Court  challenging  0MB7 s  authority  under  the 
Paperwork  Reduction  Act  to  interfere  with  an  agency's  substantive 
mission.     I  have  alao  handled  the  only  two  cases  challenging 
0MB 's  authority  to  dictate  the  outcome  of  agency  rulemakings 
under  Executive  Order  12, 291. 1    I  have  written  and  lectured 
widely  on  0MB 's  abuse  of  its  authority,  as  have  colleagues  at 
Public  Citizen  Litigation  Group.     I  am  submitting  for  the  record 
an  article  published  in  the  Harvard  Law  Review  by  Alan  B. 
Morrison,  the  Director  of  our  office,  which  explores  the  policy 
reasons  why  0MB  control  is  unwise. 

As  the  Committee  is  no  doubt  aware,  this  Administration 
appears  to  be  following  the  Reagan  Administration's  lead  in 

1  Public  Citizen  Health  Research  Group  v.  Tyson.  796  F.2d 
1479   (D.C.  Cir.   1986),   on  motion  to  enforce.   826  F.2d  626  (D.C. 
Cir.   1987);  and  National  Grain  and  Feed  Ass'n  v.  OSHA,   866  F.2d 
717   (5th  Cir.  1988) 
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centralizing  control  of  the  administrative  process  at  OMB.  Along 
with  Executive  Orders  12,291  and  12,498,  the  Paperwork  Reduction 
Act  of  1980  completes  the  shift  in  the  locus  of  decision-making 
away  from  the  regulatory  agencies  to  OMB.     Under  this  authority, 
OMB  exercises  cradle-to-grave  control  over  the  administrative 
process,  and  has  used  its  power  repeatedly  to  cut  back  on  health 
and  safety  regulations,  by  weakening  regulations,  delaying  their 
issuance,  and,  in  some  cases,   forbidding  an  agency  to  take 
action. 

We  recognize  that  the  Committee's  principal  focus  is  with 
the  reauthorization  of  the  Paperwork  Reduction  Act.  However, 
because  OMB  exercises  its  authority  under  the  Paperwork  Reduction 
Act  and  the  two  Executive  Orders  in  an  integrated  and 
consolidated  manner,  and  because  the  powers  assumed  by  OMB  under 
these  provisions  are  complementary  and  mutually  reinforcing,  it 
is  essential  that  Congress  not  examine  the  Paperwork  Reduction 
Act  in  isolation,  but  must  instead  look  at  it  in  context. 

The  Paperwork  Reduction  Act  of  1980 

The  Paperwork  Reduction  Act  of  1980,  44  U.S.C.  §  3501  et 
seq. ,  gives  OMB  authority  over  agency  requests  for  the  collection 
and  management  of  information  —  even  those  embodied  in  an 
agency's  substantive  regulations.     The  Act  confers  on  OMB  the 
authority,  under  certain  circumstances,  to  curb  an  agency's 
efforts  to  furnish  itself  with  information  if  OMB  concludes  that 
the  collection  of  information  is  "not  necessary  for  the  proper 
performance  of  the  functions  of  the  agency."     44  U.S.C.  §§ 
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3504(h),   3508.     The  Act  prescribes  a  procedure  to  be  followed  by 
an  agency  that  contemplates  promulgating  a  rule  containing 
"collection  of  information  requirements."    No  later  than 
publication  of  a  Notice  of  Proposed  Rulemaking  involving  such 
requirements,  the  agency  must  submit  a  copy  of  the  proposed  rule 
to  0MB.     IdL  §  3504(h)(1).    0MB  then  has  sixty  days  in  which  to 
file  public  comments  on  the  "collection  of  information 
requirement [s ] "  in  the  proposed  rule.     Id.   §  3504(h)(2).  In 
publishing  a  final  rule,  the  agency  must  "explain  how  any 
collection  of  information  requirement  contained  in  the  final  rule 
responds  to  the  comments,  if  any,  filed  by  the  Director  [of  0MB] 
or  the  public,  or  explain  why  it  rejected  those  comments."    Id.  § 
3504(h)(3).     Within  sixty  days  after  the  publication  of^ the  final 
rule,  OMB  may  disapprove  any  collection  of  information 
requirement  contained  in  the  rule  if  it  finds  the  agency's 
response  to  its  comments  was  unreasonable,  or  if  it  finds  that 
the  agency's  modifications  of  the  rule  to  meet  OMB's  objections 
are  not  adequate.     Id*.  §§  3504(h)(5)(C)   &   (D).2     The  effect  of  a 
disapproval  is  to  render  the  collection  of  information 
requirement  unenforceable,  because  no  person  may  be  penalized  for 
failing  to  comply  with  such  a  requirement.     Id.   §  3512. 
OMB  has  interpreted  this  authority  as  broadly  as 


2  It  should  be  noted  that,  by  allowing  OMB  to  disapprove  the 
information  collection  requirements  of  a  regulation  after  the 
regulation's  issuance,  the  Paperwork  Reduction  Act  often  hampers 
judicial  review.     To  the  extent  possible,  the  Committee  should 
ensure  that  OMB  review  under  Paperwork  take  place  before  agency 
rules  become  final  for  the  purpose  of  obtaining  judicial  review. 
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imaginable.     Thus,  although  the  Act  applies  only  to 
"collections]  of  information,"  OMB  takes  the  position  that  the 
Act  requires  it  to  review  everything  relating  to  an  agency's 
information  requirements,   including  signs,  labels,  and  the 
transmission  of  information  among  non-governmental  parties,  even 
if  the  information  is  not  required  to  be  submitted  to  the  agency. 
See  5  C.F.R.   §  1320.7(c)(2);  Brief  for  the  Petitioners  in  Dole  v. 
United  Steelworkers  of  America.  No.  88-1434   (U.S.  Supreme  Court) . 
Moreover,  even  though  the  Act  expressly  forbids  OMB  from 
exercising  its  authority  in  a  manner  that  is  inconsistent  with 
applicable  law,  44  U.S.C.   §  3504(a),  OMB  has  argued  that  the  Act 
gives  it  the  authority  to  override  agency  action  taken  pursuant 
to  legal  commands  from  other  statutes,  and  is  asking  the  Supreme 
Court  in  the  Dole  case  ratify  that  view. 
Executive  Order  12.291 

As  noted  above,  OMB's  authority  under  the  Paperwork 
Reduction  Act  cannot  be  examined  in  isolation.     The  two  Reagan 
Executive  Orders  provide  OMB  with  enormous  control  over  the 
agencies'  development  of  regulations.     Under  Executive  Order 
12291,  all  executive  branch  agencies  must  send  proposed  and  final 
regulations  to  OMB  for  pre-publication  review.     The  Executive 
Order  requires  the  agency  to  show  that  both  its  proposed  and 
final  regulations  are  based  on  "adequate  information  concerning 
the  need  for  and  consequences  of  proposed  government  action"  and 
that  they  "will  maximize  the  aggregate  net  potential  benefits  to 
society  when  the  societal  costs  and  benefits  are  compared."  In 
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other  words,  the  regulations  must  pass  muster  under  a  strict 
cost/benefit  test.     If,  in  OMB' s  view,  the  regulation  is  too 
costly,  or  the  benefits  too  insubstantial,  0MB  can  reject  the 
proposal.     OMB  can  even  prevent  an  agency  from  publishing  a 
proposed  rule  until  OMB  has  given  the  agency  its  comments  and  the 
agency  has  responded  to  OMB's  satisfaction.     The  same  is  true,  of 
course,  for  final  rules.     Since  the  Executive  Order  neither 
imposes  enforceable  time  limits  for  the  completion  of  OMB  review 
nor  limits  the  number  of  times  OMB  can  disapprove  the  agency's 
action,  the  Order  gives  OMB  £e  facto  veto  power  over  all  agency 
rulemaking. 

Executive  Order  12,498 

OMB's  authority  over  the  development  of  agency  regulations 
is  further  bolstered  by  Executive  Order  12,498,  which  accords  0M3 
the  power  to  shape  the  agenda  of  all  Executive  Branch  agencies. 
It  directs  OMB  to  review  on  an  annual  basis  each  agency's 
regulatory  policies,  goals,  and  objectives  and  directs  agencies 
to  provide  OMB  with  information  concerning  all  significant 
regulatory  actions  underway  or  planned.    This  power  is  far- 
reaching.     It  extends  not  only  to  an  agency's  regulatory  program, 
but  also  to  an  agency's  research  and  information-gathering  role 
—  preliminary  work  the  agency  must  undertake  in  order  to  assess 
whether  to  embark  down  the  regulatory  path.     Thus,  under  this 
Executive  Order,  OMB  must  approve  agency  initiatives  relating  to 
research,  data  gathering,  surveys,  and  other  types  of  information 
development  —  approval  that  is  in  addition  to  OMB's  review  under 
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the  Paperwork  Reduction  Act.     OMB  may  reject  and  return  to  the 
agency  part  or  all  of  a  proposed  research  program  that  it  views 
as  inconsistent  with  the  Administration's  policies  and  priorities 
or  out  of  line  with  the  requirements  of  Executive  Order  12291. 
OMB's  Primacy  in  the  Regulatory  Process 

Taken  together,  these  powers  give  OMB  substantial,   if  not 
decisive,  control  over  an  agency's  rulemaking  and  information- 
collection  process  from  start  to  finish.     Under  the  two  Executive 
Orders,  OMB  has  the  power  to  supervise  and  control  the  research 
and  development  of  all  regulatory  programs,  and  under  the 
Paperwork  Reduction  Act,  OMB  can  control  the  ability  of  an  agency 
to  gather  information  —  which  obviously  can  have  a  profound 
impact  on  the  agency's  ability  to  carry  out  its  mission.     But  OMB 
has  one  other  power  that  adds  considerably  to  its  clout  —  it 
controls  the  agencies'  budgets.     It  is  a  rare  agency  that  will 
try  to  tackle  OMB  on  a  regulatory  issue  when  the  agency's 
resources  are  literally  on  the  line. 

OMB's  dominance  cannot  be  doubted.     As  Jim  Tozzi,  the  former 
Deputy  Director  of  OMB's  Office  of  Information  and  Regulatory 
Affairs  ("OIRA")  put  it:  "The  government  works  using  three 
things:  money,  people,  and  regulations;  the  agency  must  get  all 
three  from  OMB."     Olson,  The  Quiet  Shift  of  Power:  Office  of 
Management  and  Budget  Supervision  of  EPA  Rulemaking  Under 
Executive  Order  12.291.   4  Va.  J.  Nat.  Res.   L.   1,   6   (1984).  When 
asked  to  name  an  agency  that  promulgated  a  regulation  over  OMB's 
objection,  then  OIRA  Administrator,  now  Circuit  Judge,  Douglas  H. 

6 


972 


Ginsburg  responded,   "I  don't  think  that  there  is  such  an  instance 
.    .    .  No,  none."     Earley,  What's  a  Life  Worth,  Washington  Post 
Magazine,  at  11,  37  (June  9,  1985).    Or,  as  former  OMB  Director 
James  C.  Miller,   III,  put  it,   "[i]f  you're  the  toughest  kid  on 
the  block,  most  kids  won't  pick  a  fight  with  you.     The  executive 
order  establishes  things  quite  clearly."    Regulation,  at  19 
(March/April  1981) ,  reprinted  in  Role  of  OMB  in  Regulation. 
Hearing  Before  the  Subcomm.  on  Oversight  and  Investigation  of  the 
House  Comm.  on  Energy  and  Commerce.  97th  Cong.,   1st  Sess.  216 
(1981) . 

Indeed,  under  this  troika  of  authority,  OMB  review  and 
approval  is  now  required  at  least  five  times  before  a  regulation 
can  be  issued  and  enforced:   first,  when  an  agency  is  seeking  to 
conduct  research  to  determine  whether  a  problem  exists  (both 
Executive  Order  12498  and  the  Paperwork  Reduction  Act) ;  second, 
when  the  agency  seeks  authorization  to  place  a  matter  on  its 
regulatory  agenda  (Executive  Order  12498) ;  third,  when  the  agency 
publishes  a  notice  of  proposed  rulemaking  (Executive  Order 
12291) ;  fourth,  when  the  agency  publishes  a  final  rule  (Executive 
Order  12291) ;  and  fifth,  when  OMB  conducts  its  final  review  under 
the  Paperwork  Reduction  Act.     At  each  juncture,  the  agency  bears 
the  burden  of  demonstrating  that  its  proposal  is  not  only 
consistent  with  the  statutory  mission  assigned  to  it  by  Congress, 
but  also  with  the  substantive  criteria  laid  out  in  the  Executive 
Orders,  which  mandate  that  agency  rules  must  be  consistent  with 
administration  policy  and  meet  stringent  cost/benefit  criteria. 
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If,  in  OMB' s  view,  the  proposal  fails  to  meet  any  of  these 
conditions,  the  agency  cannot  regulate,  and  it  has  no  recourse  at 
all  except  to  withdraw  its  initiative.     With  so  many 
opportunities  to  "just  say  no"  to  a  regulation,  it  is  hardly 
surprising  that  0MB  has  managed  to  choke  off  all  but  a  trickle  of 
health  and  safety  regulations. 

OMB's  Powers  Need  To  Be  Cut-Back 

Public  Citizen  has  long  voiced  its  opposition  to  0MB  control 
over  the  rulemaking  process,  for  a  number  of  reasons  grounded  in 
both  law  and  policy. 

OMB's  Role  Violates  the  Constitution 

To  begin  with,  in  our  view,  OMB's  exercise  of  power  under 
the  Executive  Orders  is  unconstitutional.     0MB  now  routinely 
displaces  decision-making  authority  Congress  assigned  to  expert 
agencies  —  not  to  the  unaccountable  economists  at  0MB.     As  the 
Committee  knows,  a  great  deal  of  attention  has  been  paid  to  the 
question  of  the  legality  of  0MB  review.     Rather  than  set  out  the 
legal  objections  in  detail,  I  will  only  summarize  Public 
Citizen's  legal  objection  to  the  Executive  Orders,  and  will  refer 
the  Committee  to  the  authorities  that  discuss  the  legal  question 
in  far  greater  depth. 

The  fundamental  problem  posed  by  both  Executive  Orders  is 
that  they  shift  the  locus  of  regulatory  decision-making  power 
away  from  the  administrative  agencies,  which  have  been  delegated 
rulemaking  authority  by  Congress,  to  0MB,  which  has  no  statutory 
role  in  the  substantive  aspects  the  agencies'  rulemaking  mission. 
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This  displacement  or  usurpation  of  rulemaking  authority  flatly 
contravenes  the  statutes  delegating  regulatory  authority  to  the 
agencies,  and  hence  is  unlawful.     Congress  did  not  assign  any 
such  role  to  OMB.     Indeed,  Congress  has  repeatedly  refused  to 
enact  regulatory  reform  legislation  that  would  ratify  broad  OMB 
or  direct  presidential  oversight  of  agency  rulemaking.  See. 

Report  on  the  Administrative  Procedure  Act  (Comm.  Print 
1945),  reprinted  in  Administrative  Procedure  Act;  Legislative 
History.  Senate  Comm.  on  the  Judiciary,  79th  Cong.,  1st  Sess. 
(1946)  (rejecting  proposal  to  create  "superagency"  as  part  of 
APA) ;  Rosenberg,  Beyond  the  Limits  of  Executive  Power: 
Presidential  Control  of  the  Agency  Rulemaking  Under  Executive 
Order  12,191.  80  Mich.  L.  Rev.  193,  221-25  (1981) (recounting 
subsequent  unsuccessful  attempts  to  centralize  broad  power  in 
OMB);  Olson,  supra.  4  Va.  J.  Nat.  Res.  L.  at  24  (same). 

Nor  does  the  Constitution  provide  a  justification  for 
empowering  OMB  to  play  a  decisive  role  in  the  rulemaking  process. 
It  is  true  that  the  President  is  obligated  to  take  care  that  the 
laws  are  faithfully  executed,  and  that  he  may  inquire  as  to  the 
opinions  of  his  administrative  officers,  may  supervise  and  guide 
them,  and  may  remove  them  from  office.     But  the  President's 
authority  over  subordinate  executive  officers  is  far  from 
absolute.    There  is  no  authority  to  suggest  that  OMB,  an  agency 
that  reports  to  the  President,  may  actually  dictate  an  agenda  or 
prescribe  the  outcome  of  a  rulemaking  to  an  agency  charged  by 
Congress  with  administrative  discretion.     Nor  can  an  Executive 
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Order  override  Congress'  judgment  that  a  specific  office-holder 
carry  out  a  specific  task  —  such  as  determine  an  agency's 
priorities  or  decide  the  substantive  content  of  a  regulation.3 
OMB  Operates  Largely  In  Secret 

0MB  control  is  also  inherently  undemocratic.     Our  admini- 
strative rulemaking  process  is  a  model  of  openness  —  the  public 
has  an  unqualified  right  to  participate  in  rulemakings,   and  all 
agency  decisions  must  be  made  on  the  basis  of  the  public  record. 
By  contrast,  OMB  control  often  is  exerted  behind  closed  doors, 
with  no  opportunity  for  public  participation  and  often  with  no 
public  record  of  what  factors  influenced  OMB's  decision.     OMB  has 
a  long  history  of  listening  intently  to  regulated  industries  in 
secret  meetings,  but  shutting  out  other  interested  members  of  the 
public.     This  kind  of  secrecy  and  closed-door  dealing  is  an 
anathema  in  a  democracy  like  ours.4 


3  Because  OMB  operates  mostly  in  secret,  and  leaves  little 
in  terms  of  a  paper  trail,  there  has  been  little  opportunity  to 
litigate  the  propriety  of  OMB's  role.     As  long  as  OMB's  work  is 
carried  out  in  the  dark,  it  will  be  difficult  to  mount  a 
constitutional  challenge  to  OMB's  role.     That,   in  our  view,  only 
heightens  the  need  for  legislation.     If  the  Committee  wishes  to 
explore  these  legal  issues  in  greater  detail,  there  are  a  number 
of  excellent  materials.     Among  the  most  prominent  law  review 
articles  are  those  authored  by  Morton  Rosenberg  of  the 
Congressional  Research  Service,  and  Erik  Olson,  which  are  cited 
above.     One  recent  article  that  focuses  principally  on  Executive 
Order  12984,  appears  at  38  Admin.   L.  Rev.   63  (1986). 


4  The  secrecy  that  enshrouds  OMB  review  makes  it  impossible 
for  me  to  respond  to  the  Committee's  request  for  information 
"with  regard  to  the  ten  most  serious  cases  of  delay  or  weakening 
of  regulations  now  pending  in  OMB."     Because  information  on  when 
OMB  receives  regulatory  proposals  from  agencies  is  kept  secret, 
it  is  usually  impossible  for  the  public  to  know  whether  it  is  the 

(continued. . . ) 
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Not  only  is  OMB  secrecy  counter  to  our  basic  democratic 
principles,  it  is  also  unlawful.     Congress  has  established 
detailed  procedural  rules  to  govern  agency  rulemaking.    As  this 
Commi'ttee  knows,  when  Congress  delegates  rulemaking  authority  to 
an  agency,  unless  it  mandates  specific  procedures  that  must  be 
followed,  the  general  rulemaking  provisions  of  the  Administrative 
Procedure  Act  apply.     These  procedures  are  designed  to  ensure 
that  the  public  is  a  full  and  effective  participant  in  the 
rulemaking  process;  that  agency  decisions  are  made  solely  on  the 
basis  of  material  in  the  record;  and  that  a  complete  record  is 
compiled  for  judicial  review.     Those  procedures  do-not- 
contemplate  any  role  for  OMB,  let  alone  the  sort  of  behind  the 
scenes  control  OMB  exercises  under  the  Executive  Orders.    All  of 
the  determinations  that  OMB  makes  under  the  Executive  Orders  take 
place  not  on  the  basis  of  a  public  record',  but  instead  are  based 
on  informal,  closed-door  negotiations  with  the  agency,  and 
whatever  outsiders  —  often  regulated  industry  —  OMB  decides  to 
consult.     OMB  leaves  little  or  no  paper  trail.     As  one  high- 
ranking  OMB  official  put  it,  OMB  tries  not  to  "leave  finger- 
prints" in  the  administrative  record.     Washington  Post.  July  10, 


4 ( . . .continued) 

agency  or  OMB  that  is  responsible  for  delay  until  a  regulation  is 
finally  issued.     Generally,  we  learn  about  OMB's  role  in  holding 
up  the  regulation  after  it  is  issued.    On  occasion,  however, 
information  relating  to  OMB  delay  does  come  to  public  light  while 
a  regulation  is  before  OMB.      One  of  those  examples,  OMB's 
prolonged  delay  of  the  FDA's  rule  regarding  Tampon  labelling  has 
been  discussed  in  greater  detail  by  other  witnesses.     In  other 
cases,  the  public  may  know  that  a  regulation  has  been 
significantly  delayed,  but  cannot  determine  whether  OMB  or  the 
agency  is  responsible. 
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1981,  at  A21  (quoting  OIRA  Deputy  Administrator-Jrl  Tozzi) . 
Thus,  OMB  control  subverts  Congress'  intention  regarding  the 
nature  of  the  rulemaking  process.     What  courts  have  long  feared 
—  the  "danger  of  'one  administrative  record  for  the  public  and 
another  for  the  Commission'"  —  is  now  occurring  every  day  under 
the  Executive  Orders.     Sierra  Club  v.  Costle.  657  F.2d  298,  401 
(D.C.  Cir.  1981),  quoting  Home  Box  Office  v.  FCC.  567  F.2d  9,  54 
(D.C.  Cir.),  cert,  denied.   434  U.S.  829   (1977). 5 

OMB's  Control  Is  Unwise  As  A  Matter  of  Policy 
OMB  control  over  the  regulatory  process  is  also  bad  policy. 
It  makes  little  sense  for  untrained  OMB  bureaucrats  to  have  the 
power  to  second-guess  the  highly  technical  judgments  ma'de  by 
agency  experts.     As  the  Committee  is  well-aware,  OMB  review  is 
conducted  by  "desk  officers,"  young  men  and  women  who  generally 
are  trained  in  business  administration,  public  policy  or 
economics.    OMB  has  few  scientists  on  staff,  and  certainly  none 
qualified  to  second-guess  OSHA  or  EPA  experts  on  the  sort  of 
highly  complex  technical  issues  that  generally  lie  at  the  core  of 
agency  health  and  safety  regulations.     Yet,  time  and  again, 
Congress  has  exposed  instances  in  which  OMB  has  dictated  science 


5  Even  the  few  documents  that  OMB  places  on  the  public 
record  are  difficult,  if  not  impossible,  to  find.  Anyone 
familiar  with  OMB's  public  information  office  knows  that  the 
designation  "public  information"  is,  at  best,  a  misnomer.  Either 
deliberately  or  through  indifference,  OMB's  "public"  files  are 
not  organized  in  any  comprehensible,  let  alone  usable,  fashion. 
As  a  result,  it  is  almost  impossible  to  learn  what,  if  any, 
written  material  OMB  relied  on  in  its  review  functions. 
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to  agency  experts.6  This,  in  my  view,  is  Lysenkoism  through 
Executive  Order  and  cannot  be  defended  on  policy  grounds. 


*  OMB  forced  OSHA  to  delete  portions  of  its  standard 
governing  worker  exposure  to  ethylene  oxide.     Public  Citizen 
Health  Research  Group  v.  Tyson.  796  F.2d  1479,   1483-84   (D.C.  Cir. 
1986),   subsequent  opinion.   826  F.2d  626,   627-28   (D.C.  Cir.  1987); 
see  also  Use  and  Control  of  Ethylene  Oxide.  Hearing  before  the 
Subcomm.  on  Labor  Standards,  of  the  House  Comm.  on  Education  and 
Labor.  98th  Cong.,   1st  Sess.  (1984). 

*  OMB  pressured  OSHA  into  delaying  and  weakening  its  Hazard 
Communication  Standard.     Office  of  Management  and  Budget  Control 
of  OSHA  Rulemaking.  Hearing  before  the  Subcomm.  on  Manpower  and 
Housing  of  the  House  Comm.  on  Government  Operations.  97th  Cong., 
2d  Sess.    (1982)  ;  OMB  Interference  with  OSHA  Rulemaking.  Report  by 
the  House  Comm.  on  Government  Operations.  H.R.  Rep.  No.   583,  98th 
Cong.,  1st  Sess.  (1983); 

*  OMB  forced  EPA  to  withdraw  proposed  rules  concerning  the 
banning  and  phasedown  of  asbestos  use  and  instead  directed  EPA  to 
refer  action  in  that  area  to  other  agencies  —  despite  EPA's 
conclusion  that  its  own  action  was  required  by  law.  EPA's 
Asbestos  Regulation.  Hearings  before  the  Subcomm.  on  Oversight 
and  Investigations  of  the  House  Comm.  on  Energy  and  Commerce. 
99th  Cong.,   1st  Sess.  (1985); 

*  OMB  forced  the  Food  and  Drug  Administration  to  delay 
promulgation  of  regulations  to  implement  the  Infant  Formula  Act 
of  1980  —  thereby  allowing  a  substantial  amount  of  defective 
infant  formula  to  enter  the  market.     See  Infant  Formula;  The 
Present  Dancer.  Hearings  before  the  Subcomm.  on  Oversight  and 
Investigations  of  the  House  Comm.  on  Energy  &  Commerce.  97th 
Cong. ,  2d  Sess.    (1982) ; 

*  OMB  directed  EPA  to  eliminate  a  proposed  water  quality 
rule,  although  there  was  no  a  scientific  basis  for  OMB's 
objection.     EPA;  Investigation  of  Superfund  and  Agency  Abuses 
fPart  3) .  Hearings  of  Subcomm.  on  Oversight  and  Investigations  of 
the  House  Subcomm.  on  Energy  and  Commerce,   97th  Cong.,   1st  Sess. 
5-8,    79-83    (1983)  ; 

*  OMB  forced  OSHA  to  change  its  grain  dust  and  formaldehyde 
standards.     Oversight  of  the  Occupational  Safety  and  Health 
Administration.  Hearings  before  the  Senate  Comm.   on  Labor  and 
Human  Resources.   100th  Cong.,   2d  Sess.    (April  18-20,  1988) 


Among  the  most  egregious  examples  are: 
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OMB  Is  Unaccountable 

OMB  control  also  denies  Congress  its  vital  oversight  role. 
Our  Constitution  rests  on  a  system  of  checks  and  balances,  and 
the  framers  wisely  placed  a  check  on  the  President's  exercise  of 
his  authority  under  the  Take  Care  Clause  of  Article  II  through 
Congress'  power  to  oversee  the  Executive  Branch's  work  of  law- 
execution.     But,   for  instance,  under  Executive  Order  12498, 
Congress  will  simply  never  know  when  an  agency  sought  to  develop 
a  regulatory  initiative  but  was  blocked  from  so  doing  by  OMB. 
That  whole  process  generally  takes  place  outside  public  view. 

The  same  is  true  with  regulations  that  are  submitted  to  OMB 
for  review  under  Executive  Order  12,291,  but  never  emerge. 
Indeed,  OMB  takes  the  position,  and  a  sharply  divided  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
agreed,  Wolfe  v.  Department  of  Health  and  Human  Services.  839 
F.2d  768  (D.C.  Cir.  1988) fen  banc) .  that  the  public  should  be 
denied  any  information  at  all  as  to  when  OMB  commences  its 
review.    As  a  result,  neither  Congress  nor  the  public  has  any  way 
of  telling  whether  a  proposed  rule  is  pending  at  the  agency,  or 
whether  it  is  languishing  at  OMB. 

OMB  Review  Is  Far  Too  Cumbersome 

OMB's  review  is  needlessly  costly  and  bureaucratic,  without 
any  discernable  benefit  to  the  quality  of  agency  rulemaking.  OMB 
approval  is  now  required  at  least  five  times  before  an  agency  can 
regulate.     Applying  cost-benefit  analysis  to  OMB's  own  regulatory 
review,  the  present  system  multi-tiered  review  process  resembles 
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a  overwrought,  Rube  Goldberg  contraption,  the  purpose  of  which  is 
transparent  —  to  place  obstacle  after  obstacle  on  the  issuance 
of  regulations  designed  to  protect  the  public  health. 
OMB' s  Cost/Benefit  Analysis  Is  A  One-Wav  Street 
Finally,  OMB's  cost/benefit  analysis  is  a  stacked  deck  that 
is  nothing  other  than  an  excuse  for  just  saying  no  to 
regulations.     OMB  does  a  great  job  in  calculating  the  costs  of 
regulations,  but  it  makes  no  effort  to  fairly  estimate  the 
benefits.     In  reviewing  the  EPA's  asbestos  phase-down  proposal, 
OMB  took  into  account  only  the  cancer  deaths  prevented  by  the 
regulation,  valuing  each  life  saved  at  only  $208,000.  OMB 
ignored  all  of  the  benefits  associated  with  controlling 
asbestosis  —  a  serious  lung  disease  —  as  well  as  the  overall 
benefits  in  reducing  medical  costs  (which  are  astronomical) , 
increasing  productivity,  and  improving  the  quality  of  life.  This 
is  not  an  isolated  incident;  similar  OMB  objections  have 
interfered  with  OSHA  rulemakings  on  ethylene  oxide,  asbestos,  and 
a  number  of  other  toxic  substances. 

The  Committee's  Bill  —  Its  Strengths 

Overall,  I  applaud  the  Committee's  bill  as  an  excellent 
first  step  in  trying  to  place  a  leash  on  OMB  and  curb  its  most 
egregious  abuses.    The  bill  has  a  number  of  features  that  place 
meaningful  and  important  constraints  on  the  review  process: 

1.     The  Committee  bill  drags  OMB  into  the  sunlight  and 
compels  it  to  operate  on  the  public  record.    Under  the  bill,  OMB 
must  establish  a  public  docket  that  lists  each  important  step  in 
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the  review  process,   log  contacts  with  outsiders,  provide  for 
public  access  to  all  materials  it  reviews,  and  make  its  decisions 
in  writing.     These  are  all  essential  ingredients.     The  bill  would 
overturn  the  ruling  of  the  D.C.  Circuit  in  Wolfe  v.  Department  of 
Health  and  Human  Services. 

2.  The  Committee  bill  forbids  OMB  from  sabotaging  rules  and 
paperwork  clearances  through  delay.     The  bill  imposes  strict, 
enforceable  time  limits  to  prevent  OMB  from  continuing  to  be  a 
"black  hole"  into  which  rules  and  requests  for  paperwork 
clearance  are  submitted  but  never  emerge. 

3.  The  Committee  bill  reaffirms  Congress"  clear  intent  in 
1980  when  it  first  enacted  the  Paperwork  Reduction  Act  by  making 
it  clear  that  the  Act  does  not  apply  to  signs,  labels,  and  hazard 
information  that  is  distributed  by  non-governmental  entities  and 
not  even  furnished  to  a  government  agency.     This  bill  would  thus 
restate  Congress'  original  intent  and  would  codify  the  ruling  of 
the  United  States  Court  of  Appeals  for  the  Third  Circuit  in 
United  Steelworkers  of  America  v.  Penderarass.  855  F. 2d  108 
(1988),  which  held  that  the  Paperwork  Reduction  Act  does  not 
cover  such  activities. 

4.  The  Committee  bill  narrows  the  automatic  "sunset" 
provisions  added  to  the  Act  in  1986.     These  provisions  nominally 
compel  every  information  collection  requirement  to  be  cleared  by 
OMB  under  the  Paperwork  Reduction  Act  every  three  years,  even  if 
the  requirement  is  imposed  in  a  regulation.     The  Committee  bill 
makes  clear  that  the  "sunset"  provisions  do  not  apply  to 
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paperwork  responsibilities  imposed  by  regulations;  once  such 
requirements  receive  their  initial  approval  under  the  Paperwork 
Reduction  Act,  an  agency  will  no  longer  need  to  obtain  formal 
clearance  in  order  to  keep  the  requirements  in  operation. 

5.     The  Committee  bill  fine-tunes  the  operation  of  OMB' s 
responsibilities  under  the  Paperwork  Reduction  Act  by  clarifying 
the  burden  OMB  must  bear  in  disapproving  agency  paperwork 
requests.     To  better  ensure  that  an  OMB  disapproval  does  not 
interfere  with  the  ability  of  an  agency  to  perform  its 
substantive  mission,  the  Committee  bill  requires  OMB  to  bear  a 
heavy  burden  of  showing  that  the  information  sought  by  the  agency 
would  have  no  practical  utility,  and  that  the  agency's 
justification  is  for  the  request  is  to  a  significant  extent 
unreasonable  or  that  it  clearly  disregarded  the  requirements  of 
the  Act.     Moreover,  to  ensure  that  OMB  does  not  intrude  into  the 
policy  areas  entrusted  by  Congress  to  the  agencies  and  not  OMB, 
the  bill  specifically  bars  OMB  from  even  considering  the 
underlying  policy  decisions  that  lead  the  agency  to  request  the 
information. 

Additional  Necessary  Reforms 

All  of  the  reforms  I  have  just  mentioned  are  positive  ones, 
which  need  to  be  imposed  to  curb  the  worst  abuses  by  OMB.  But 
more  needs  to  be  done.     The  Committee  bill  falls  short  of 
rectifying  the  problems  caused  by  OMB,  and  thus  I  will  now  turn 
to  areas  where  the  bill  needs  to  be  strengthened. 

The  principal  failing  of  the  Committee's  bill  is  that  it 
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overlooks  first  principles  —  there  must  be  a  bright  line  drawn 
between  the  management  functions  of  a  regulatory  review  program, 
which  can  be  valuable  to  prevent  wasteful  duplication  of  effort, 
and  the  usurpation  of  agency  decision-making  authority,  which  is 
unwise  and  unlawful. 

OMB  has  traditionally  played  a  role  in  coordinating  the  work 
of  agencies  that  have  overlapping  responsibilities  and  in 
assisting  in  the  government-wide  targeting  of  priorities.  Of 
course,  even  these  activities,  which  are  largely  embodied  in 
Executive  Order  12498,  must  be  conducted  on  the  public  record  or 
they  too  will  be  susceptible  to  the  abuses  we  have  seen  in  the 
past. 

On  the  other  hand,  we  strongly  oppose  the  perpetuation  of  a 
system  that  vests  in  OMB  the  authority  to  substitute  its  judgment 
on  substantive  matters  for  that  of  the  agency.     That  must  end. 
For  nearly  a  decade,  OMB  has  used  its  power  to  delay  and  weaken 
regulations,  which  frustrate  legislative  enactments  passed  by 
Congress,  signed  by  the  President,  and  implemented  by 
Presidentially-appointed  Cabinet  officers.     After  all,  when  an 
agency  takes  regulatory  action,  it  is  acting  as  Congress' 
surrogate,  not  the  surrogate  of  the  Executive  Branch.     It  is  time 
to  end  OMB's  constant  collisions  with  statutory  determinations 
already  made  by  Congress. 

1.     Congress  must  reverse  the  power  dynamic  that  now  exists 
between  agencies  and  OMB.     At  present,  OMB  holds  all  of  the  trump 
cards.     Whenever  disputes  arise  between  OMB  and  agencies,  the 
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result  is  fore-ordained:  OMB  wins,  not  because  it  is  right,  but 
because  it  is  more  powerful.     The  merits  of  the  controversy  have 
little  to  do  with  the  outcome. 

Congress  must  make  it  clear  that  agencies  have  the  freedom 
to  promulgate  rules  over  OMB's  objection  without  fear  of 
retribution  by  OMB.     After  all,  it  is  the  agency  that  is 
entrusted  by  law  with  making  the  final  decision.     And  it  is  the 
agency  that  is  held  accountable  by  the  Congress,  the  public,  and 
the  courts.     It  is  time  to  deny  OMB  the  power  to  "just  say  no"  to 
regulations  or  paperwork  clearance. 

The  Committee's  bill  attempts  to  accomplish  this  goal  by 
placing  clear  deadlines  on  OMB  review  functions  and  by  opening  up 
OMB's  review  to  public  scrutiny.     While  we  support  these 
measures,  they  are  not  enough.     The  bill  should  also: 

A.  Prohibit  OMB  from  considering  or  relying  on  any  factors 
or  criteria  other  than  those  which  the  agency  head  responsible 
for  promulgating  the  rule  is  authorized  to  consider.     This  reform 
is  essential  for  two  related  reasons.     First,  it  would  help  stop 
OMB  from  continuing  to  override  Congress'  judgment  about  what 
factors  ought  to  be  weighed  in  the  formulation  of  regulatory 
policy.     Second,  it  would  forbid  OMB  from  applying  its  one-sided 
cost/benefit  analysis  except  in  those  instances  where  Congress 
has  expressly  made  the  determination  that  such  analysis  should  be 
conducted. 

B.  Require  that  OMB  document  all  communications  with  agency 
officials.    As  currently  drafted,  the  Committee  bill  contains  a 
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gaping  loophole:   it  does  not  expressly  bar  OMB  from  exerting  its 
influence  on  agency  rulemakings  on  an  of f-the-record  basis, 
provided  that  it  does  so  orally.     That  is  a  serious  shortcoming. 
Much  of  OMB's  efforts  to  weaken  agency  regulations  take  place  in 
what  are  now  of f-the-record  discussions  between  OMB  and  agency 
staff.     There  is  no  reason  why  OMB's  contacts  with  agency 
officials  should  be  exempt  from  the  bill's  disclosure 
requirements.     To  the  contrary,  by  forcing  OMB  to  document  its 
contacts  with  agency  personnel,  the  public  will  have  a  far 
clearer  picture  of  the  breadth  of  OMB's  involvement  in  the 
development  of  the  regulation. 

C.     Bar  OMB  review  until  after  a  regulation  has  been 
proposed.     This  reform  is  needed  for  two  reasons.     First,  OMB's 
efforts  to  derail  regulatory  initiatives  now  take  place  before  a 
proposal  has  even  been  published  and  the  public  has  any  idea  that 
an  agency  is  attempting  to  address  a  problem.    Once  a  proposal 
has  been  released  to  the  public,  it  will  be  far  more  difficult 
for  OMB  to  weaken  it  or  delay  the  issuance  of  a  final  rule.  By 
forbidding  OMB  from  reviewing  pre-proposal  initiatives,  Congress 
could  go  a  long  way  towards  blunting  OMB's  power  over  an  agency's 
rulemakings. 

This  reform  would  also  help  to  streamline  and  simplify  the 
system.     It  will  be  hard  for  anyone  —  even  the  most  stalwart 
defenders  of  OMB  —  to  argue  in  favor  of  the  present  system  of  at 
least  five-tiers  of  review.     To  the  extent  it  has  any  value  at 
all,  regulatory  review  must  be  prompt,  and  not  the  open-ended, 
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cumbersome  process  it  is  now.     By  restricting  OMB' s  review 
functions  to  those  instances  in  which  a  proposal  has  already  been 
published,  Congress  can  take  a  major  step  in  the  right  direction. 

2 .  The  Sunset  Provisions  Of  The  Paperwork  Reduction  Act 
Should  Be  Entirely  Eliminated. 

The  Committee  bill  contains  the  concept  that  at  least  with 
regard  to  information  collection  reguirements  imposed  by 
regulations,  the  three-year  sunset  provision  added  by  the  1986 
amendments  should  be  abandoned.     Curiously,  however,  the 
Committee  leaves  in  place,  albeit  in  a  slightly  amended  form,  the 
triennial  review  of  information  reguirements.     We  see  no  reason 
why  the  Committee  should  not  entirely  eliminate  the  sunset 
provisions  of  the  Paperwork  Reduction  Act.     As  the  Committee  bill 
is  presently  drafted,   the  reviews  themselves  will  be  burdensome 
for  all  concerned  and,   in  most  cases,  an  empty  exercise,  since  a 
determination  to  keep  the  requirement  intact  needs  no  OMB 
approval.     On  the  other  hand,  as  the  Committee  no  doubt 
recognizes,  anyone  burdened  by  an  outdated  information  collection 
requirement  can  petition  the  agency  to  either  amend  or  rescind 
the  requirement.     Thus,  the  statute  imposes  considerable  burdens 
on  the  agencies  and  OMB,  with  no  offsetting  benefit. 

3.  Further  Restraints  Must  Be  Placed  On  OMB's  Authority  To 
Disapprove  Paperwork. 

The  Committee  bill  goes  a  long  way  towards  ensuring  that  OMB 
does  not  improperly  use  its  authority  to  disapprove  agency 
requests  for  paperwork  clearance.     However,  the  bill  can  be 
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fortified  in  two  significant  respects.     First,   the  bill's 
redefinition  of  "practical  utility"  in  §  3502(16)   can  be 
strengthened  by  making  it  clear  that  information  can  have 
"practical  utility"  in  those  instances  where  an  agency  believes 
that  the  information  will  be  helpful  in  determining  whether  to 
regulate,   in  assessing  regulatory  priorities,   in  conducting 
oversight  of  regulated  industry,  or  in  the  enforcement  context. 
Second,  §  3508,  concerning  the  determination  of  necessity  for 
information,  should  be  even  further  tightened  to  provide  that  0MB 
can  disapprove  an  information  collection  requirement  where,  and 
only  where,  it  can  clearly  and  convincingly  demonstrate  that  the 
agency's  conclusion  that  the  information  is  presently  unavailable 
and  would  have  practical  utility  is  entirely  baseless. 

*  *  * 

This  concludes  my  prepared  statement.     I  would  be  happy  to 
respond  to  your  questions. 
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United  States 

General  Accounting  Office 

Washington,  D.C.  20348 


StP  2  0  1989 


Accounting  and  Financial 
Management  Division 


HOUSt  CUM  Ml  I  I  it  UN 
GOVERNMENT  OPERATIONS 


September  18,  1989 


The  Honorable  John  Conyers,  Jr. 
Chairman,  Committee  on  Government 

Operations 
House  of  Representatives 

Dear  Mr.  Chairman: 

In  response  to  your  letter  of  September  7,   1989,  I  am 
enclosing  for  the  record  my  answers  to  questions  that  members 
of  your  Committee  raised  in  conjunction  with  the  August  2, 
1989,  hearing  on  the  Reauthorization  of  the  Paperwork 
Reduction  Act  and  the  Office  of  Information  and  Regulatory 
Affairs.    Also  enclosed  is  a  copy  of  0MB' s  May  23,  1989, 
letter  to  our  Office  of  General  Counsel  presenting  its 
position  on  GSA's  proposed  Master  Installment  Purchase  System 
program  and  the  Army's  lease  refinancing  program.    As  you 
have  requested,  we  will  continue  our  evaluation  of  lease 
financing  programs. 

Thank  you  for  the  opportunity  to  present  testimony  before 
your  Committee  on  this  important  financial  issue. 

Sincerely  yours, 


Enclosures  -  2 
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RECEIVED 

SEP  2  0  1969 

HOUStCOiviivi.i  jct  oiv 
GOVERNMENT  OPERATIONS 


QUESTIONS  FROM  THE 
HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS  ON 


GAO'S  TESTIMONY,   LEASE  REFINANCING;     OBSERVATIONS  ON 
GSA'S  PROPOSED  MASTER  LEASING  AND  ARMY'S  LEASE  REFINANCING 
PROGRAMS   (GAO/T-AFMD-89-9,  AUGUST  2,  1989) 


ANSWERS  SUBMITTED  FOR  THE  CONGRESSIONAL  RECORD 
BY 

JEFFREY  C.  STEINHOFF 

DIRECTOR,   FINANCIAL  MANAGEMENT  SYSTEMS  ISSUES 
ACCOUNTING  AND  FINANCIAL  MANAGEMENT  DIVISION 
GENERAL  ACCOUNTING  OFFICE 


September  18,  1989 
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QUESTION  1.        Does  the  draft  language  allow  GSA  to  exercise 
purchase  options  on  existing  leases  as  well  as 
aggregate  leases  for  sale  under  a  master  lease? 

ANSWER        As  we  understand  the  language  in  section  203  of 
the  proposed  Paperwork  Reduction  and  Federal 
Information  Resources  Management  Act  of  1S89,  it 
is  intended  to  allow  GSA  to  both  exercise  lease 
purchase  options  on  existing  leases  and  pool 
equipment  purchases  under  a  master  lease. 
However,  we  feel  that  section  203  language  can  be 
sharpened  to  more  clearly  delineate  GSA's 
authority  to  pool  existing  leases  as  well  as  new 
equipment  purchases  under  a  master  lease  and  to 
focus  on  the  specific  responsibilities  of  GSA,  the 
agencies,  and  any  private-sector,  third-party 
lessor.    VJe  would  be  pleased  to  work  with  the 
Committee  in  finalizing  the  legislative  language. 
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QUESTION  2.        GAO  is  now  undertaking  a  study  related  to  the 

Army's  lease  refinance  program  and  a  program  to 
aggregate  leases  into  a  pool  for  securitized  off- 
budget  funding.     Has  the  GAO  study  progressed  far 
enough  to  warrant  a  pilot  project? 

ANSWER       We  have  completed  sufficient  work  regarding  Army's 
lease  refinancing  program  to  conclude  that  this 
type  of  program  has  a  reasonable  potential  to 
reduce  lease  finance  costs.    Consequently,  a  pilot 
program,  as  contemplated  by  section  203  of  the 
proposed  Paperwork  Reduction  and  Federal 
Information  Resources  Management  Act  of  1989,  is 
warranted  to  (1)  establish  the  potential  for 
implementing  lease  refinancing  principles  on  a 
governmentwide  basis,  (2)  determine  problems  or 
limitations  of  such  a  program  and  possible- 
solutions,  and  (3)  estimate  the  potential  cost 
savings. 
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QUESTION  3.        Is  there  any  information  available  about  the  Army 
leasing  program  which  indicates  the  lease  rates 
that  the  Army  is  currently  paying  for  leased 
equipment? 

ANSWER        Yes,  but  the  information  is  limited  at  this  time. 
Currently,  the  Army's  program  is  in  its  early 
stages  and  is  focused  on  identifying  leases  for 
refinancing.     Army  has  engaged  a  contractor  to 
review  its  lease  files  and  identify  and  document 
those  leases  that  would  be  best  suited  for 
refinancing.     Army  has  told  us  that  some  leases 
may  have  finance  costs  as  high  as  18  to  20 
percent . 
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QUESTION  4.        What  has  been  the  general  reaction  from  the 
financial  markets  to  the  MIPS  type  programs? 


ANSWER       The  investment  banking  community  representatives 
we  have  spoken  to  have  been  receptive  to  a  MIPS 
type  program  and  envision  appreciable  cost  savings 
for  the  government.  Several  states  and  large 
cities  have  already  successfully  used  programs 
similar  to  MIPS  to  reduce  their  leasing  costs. 
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QUESTION  5.        Last  fall,  the  Office  of  Management  and  Budget 

(OMB)  objected  to  a  GSA  MIPS  proposal  to  aggregate 
Federal  Government  leases  into  a  pool.     Is  this 
position  the  current  OMB  position  regarding  the 
present  MIPS  proposal? 

ANSVJER        The  most  recent  indication  we  have  concerning 

OMB's  current  position  on  MIPS  is  contained  in  its 
May  23,  1989,  letter  to  our  Office  of  General 
Counsel,  a  copy  of  which  is  enclosed,  that  raises 
two  issues  in  connection  with  the  MIPS  proposal. 
The  first  issue  involves  the  Anti-Deficiency  Act 
(31  U.S.C.   1341   (a)   (1)    ( A&B ) ) ,  which  prohibits  a 
government  official  from  incurring  an  obligation 
or  making  an  expenditure  in  advance  or  in  excess 
of  an  appropriation  adequate  to  cover  the 
obligation  or  expenditure  unless  otherwise- 
authorized  by  law.     OMB  has  interpreted  this  act 
to  preclude  the  execution  of  a  lease  without 
sufficient  funds  to  cover  the  government's  maximum 
liability  under  the  lease.    While  OMB  has  not 
determined  whether  or  not  GSA's  MIPS  proposal  is 
consistent  with  the  Anti-Deficiency  Act,  OMB  is 
concerned  that  the  MIPS  proposal  might  not  meet 
the  requirements  of  the  act.     As  mentioned  in  my 
testimony,  although  all  of  the  details  of  GSA's 
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MIPS  program  proposal  have  not  been  finalized,  we 
believe  that  GSA  can  develop  a  MIPS  program 
consistent  with  the  Anti-Deficiency  Act. 

OMB's  second  issue  involves  the  way  in  which  the 
federal  government  acquires  capital  assets, 
whether  real  property  or  equipment.     OMB  believes 
that  when  agencies  have  a  long-term  need  for 
equipment,  it  would  generally  be  in  the 
government's  best  interest  to  purchase  the 
equipment  rather  than  lease  it.    Conversely,  when 
the  need  for  equipment  is  short-term  or  the 
duration  of  the  need  is  unclear,  then  it  would  be 
in  the  government's  best  interest  to  lease  the 
equipment.    OMB  further  believes  that  agencies 
should  do  a  better  job  of  establishing  (1)  their 
need  for  property  and  equipment  and  (2)  the  most 
advantageous  means  of  financing  property  and 
equipment  acquisitions — either  through  current 
appropriations  or  through  existing  revolving 
funds,  such  GSA's  information  technology  fund.  If 
these  analyses  reveal  that  some  long-term  agency 
needs  for  property  and  equipment  cannot  be 
financed  through  current  appropriations,  OMB  would 
explore  financing  options  which  would  minimize 
additional  costs  to  the  government. 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 
OFFICE  OF  MANAGEMENT  AND  BUDGET 

WASHINGTON,  5.C.  20503 


RECEIVED 


SEP  2  0  1989 


May  23,  1989 


HOUSt  COMMIT!  £t  ON 
GOVERNMENT  OPERATIONS 


Mr.  Gary  Kleppinger 
Associate  General  Counsel 
General  Accounting  Office 
Washington,  D.  C.  20348 

Dear  Mr.  Kleppinger; 

Thank  you  for  your  letter  of  April  13,   1989,   to  Director 
Darman  regarding  OMB's  position  on  (i)  the  General  Services 
Administration's  ( GSA)  recent  proposal  for  a  Master 
Installment  Purchase  System  (MIPS)  and  (ii)  the  Master  Lease 
Refinancing  Program  (MLRP)  now  under  consideration  by  the 
Department  of  the  Army. 

The  issues  involved  in  MIPS  and  MLRP  are  very  different. 
The  MIPS  proposal  was  designed  to  provide  for  private 
financing  for  aggregated  installment  purchases  of 
information  technology  (IT)  equipment;  the  objective  was  to 
lower  the  financing  costs  of  acquiring  IT  equipment.  The 
MLRP  program,  on  the  other  hand,  is  designed  to  reduce  the 
financing  costs  of  equipment  already  acquired  under  existing 
leases .     The  issue  of  principle  with  regard  to  lease 
purchase  arrangements  does  not  appear  to  be  present  in  the 
MLRP  case. 


GSA' s  MIPS  proposal  was  turned  down  by  0MB  last  year 
because  (i)  lease  purchase  arrangements  in  general 
understate  the  true  cost  of  capital  acquisition  and  allow 
the  appearance  of  lower  near-term  budget  authority  and 
outlays  at  the  expense  of  higher  long-term  costs,  (ii)  the 
proposal  would  have  effectively  committed  the  Government  to 
purchases  of  equipment  with  future  year  funds  while 
budgeting  only  the  annual  payments,  and  (iii)  the  proposal 
would  not  have  fully  funded  the  equipment  leases  in  the 
first  year  of  an  agreement  that  was  clearly  intended  to 
cover  several  years. 

There  are  two  basic  issues:    first,  legality  under  the 
Anti-Deficiency  Act;  and,  second,  best  interests  of  the 
Government. 

1.    The  Anti-Deficiency  Act 

The  Act  provides  that  a  government  official  may  not 
"make  or  authorise  an  expenditure  or  obligation  exceeding  an 
amount  available  in  an  appropriation  or  fund  for  the 
expenditure  or  obligation,"  or  involve  the  government  "in  a 
contract  or  obligation  for  the  payment  of  money  before  an 
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appropriation  is  made  unless  authorised  by  law."    This  has 
been  interpreted  to  preclude  execution  of  a  lease  without 
sufficient  funds  to  cover  the  Government's  maximum  liablity 
under  the  lease.    While  no  definitive  ruling  has  been  made, 
there  was  concern  in  OMB  that  GSA's  MIPS  proposal  might  not 
meet  the  requirements  of  the  Act. 

The  statute  creating  the  IT  Fund  provides  that  the  GSA 
may  enter  into  multiyear  contracts  if  "funds  are  available 
and  adequate  for  payment  of  the  costs  of  such  contract  for 
the  first  fiscal  year  and  any  costs  of  cancellation  or 
termination."    40  u.S.C.  757(c)(1).    This  provision 
reiterates  what  the  Anti-Deficiency  Act  requires:  that 
sufficient  funds  must  be  available  upon  execution  of  the 
contract  to  cover  the  full  obligation  of  the  government 
(i.e.,  costs  of  cancellation  or  termination). 

2.    Best  Interests  of  the  Government 

We  believe  we  must  take  another  look  at  the  way  in  which 
the  Federal  Government  acquires  capital  assets,  whether  real 
roperty  or  equipment.    Where  the  need  for  the  asset  is 
ong-term  and  unchanging  in  relation  to  its  useful  life  and 
where  there  is  no  likely  change  of  systems  or  technology 
that  would  affect  that  need  and  useful  life  so  as  to  require 
changing  the  asset,  it  will  generally  be  in  the  Government's 
interest  to  purchase  the  property  in  question  (Category  A). 
On  the  other  hand,  where  the  long-term  need  in  relation  to 
the  useful  life  of  the  asset  is  not  clear  and  unchanging 
and/or  where  the  systems  or  technology  involved  are  likely 
to  change,  it  will  be  in  the  Government's  interest  to  pay 
the  premium  for  shorter-term  and  more  flexible  arrangements 
(Category  B).    The  financing  of  Category  B  assets  is 
inherently  more  expensive  in  that  a  premium  must  be  paid  for 
the  additional  risks  to  the  vendor  or  lessor. 

In  our  opinion,  we    need  to  do  a  better  job,  as  a 
Government,  of  determining  when  it  is  in  the  best  interests 
of  the  Government  to  move  on  a  Category  A  vs.  Category  a 
basis  and  vice  versa.    Once  this  determination  has  been 
made,  it  is  necessary  to  consider  the  financing.  The 
Anti-Deficiency  Act  must  be  taken  into  account  with  respect 
both  to  leasing  and  purchase.    Long-term  leases,  like 
purchase  contracts  or  lease  purchases,  must  be  scored  as 
budget  obligations  for  the  entire  Government  liability  over 
the  term  of  the  agreement  unless  there  are  (i)  specific 
legislative  provisions  providing  otherwise,  or  (ii)  specific 
provisions  in  the  agreement  that  make  the  obligations 
subject  to  annual  appropriations,  terminable  at  the  option 
of  the  Government,  or  annual,  subject  to  renewal.  The 
Government  pays  a  premium  for  these  limits,  although  the 
premium  is  less  in  many  cases  due  to  vendors'  or  lessors' 
assumptions  that  the  Government  will  renew  the  lease  with 
new  appropriations. 
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The  Department  of  the  Army  is  continuing  to  develop  the 
details  of  the  proposed  lease  refinancing  program.    OMB  will 
continue  to  review  the  program  to  assure  that  it  complies 
with  established  policies  while  assuring  maximum  savings  to 
the  Government. 


Sincerely, 


Prank  Hodsoll 

Executive  Associate  Director 
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